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CASES 

AUGTTXD  Ain>  SETESMmXD 

UTTHB 

SUPilEME  COUBT  OF  THE  STATE  OF  GEORGIA. 
AT  MILLEDGEVILLE. 

MAY    TERM,    1856. 

Pnsuit— *  1 

HEN'RT  L.  BRlflflNr.,    l/u^o. 

CHAS.  J.  McDonald.  ) 


I.   admiaistrators,    &c. 
and  another,  admiuis- 


<wer  to  the  plaintiff's  allegft- 
a  Dote,  a  plea  that  St.  O,  ■ 
irizc  onj  one  else  to  make  it, 

ho  date  DftheDotasaed  on, 
the  notei.  Suits  and  jndg- 
'  tliut  ct.iv,  in  which  the  de- 
her  OS  plaiuttfTor  defCDdaot, 
■plea. 

surt  b«low,  and  as  tho  weight 
Igmects,  Is  decidedlj  in  Eap- 
lue  formed  bj  surh  plea,  Ibe 


uJRoE^ 


.-Vad^VLVvFUH  was  fcta^ed  rrom  this  term  hy  serere  family  aT- 

!^-IUMK)BTIil. 
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2  StJPREME  COtTRT  OF  GEORGIA. 

Collier  a  at.  ic.  m.  CroiB  and  another,  Ac. 
dcfoDilaot  is  not  entitled  to  a  reversal  of  the  jndgment  under  the  late  Stat- 

[<.]  The  Ordinftrf  has  jansdictioa  to  reiciDd  aa  order,  dUmissiDK  executors 

or  admiuistrntors,  irhen  such  order  bas-bceii  procured  bj  the  fraud  of  tbo 
parties,  or  has  been  improTidentlj  or  irri^larlj  granted. 
[&.]  The  order  vacating  the  order  of  dismiMioii  binds,  bonever  incgularly 
granted,  until  set  aside. 


Assumpsit,  kc.  in  Pulaski  Superior  Court.  Tried  before 
Judge  Love,  October  Term,  1855. 

This  action  was  brought  by  tbe  admimstratora  of  Bicbard 
Johnaon  againgt  Collier,  Jelks  &  Co.  upon  a  promissory  note 
made  in  the  name  ot  the  £rm.  Upon  tbe  trial,  on  motion  of 
Counsel  for  plaintiSs  below,  the  Court  ordered  a  plea  of  71OT» 
est  factum,  6\cd  hj  Edward  St.  George,  to  be  stricken  oat. 
This  decision  is  one  of  the  errors 

James  0.  Jelks,  one  of  the  firm, 
his  discharge  in  bankruptcy,  the 
bis  namo  stricken  from  the  case 
error. 

The  dofeodantB  having  pleadei 
was  not  ft  partner  at  tke  time  the 
admitted  in  evidence  various  sui 
against  the  partnership,  to  ftoYQ  i 
Bion  of  this  evidence  is  aha  assign 

The  defendants  having  ^ven  i. 
Ordinary  diBcltnvgiug  the'plaintiS 
ietrators  of  Johnson,  the  plaiatifl 
another  order  revoking  the  former 
prior  to  the  time  the  admitustrato 
parties  to  the  case.  ITie  Court 
this  decision  is  assigned  as  error.    .  •        m      *     m^ 

Various  errors  were  assigned  oa  the  charge  of  %.a  CoiJIy. 
but  they  were  not  urged  in  the  Supremo  Courti       -   '* 
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Collier  el  al.  he.  et.  Cros9  nnd  another,  kr. 
HocKWKLL,  representing  Cole,  for  plaintiiTs  in  erinr. 
S.  T.  BAiLEf,  for  defendants  m  error. 
By  the  Court. — McDosald,  J.  deliyering  the  opiiiion. 

The  snit  was  against  the  firm  of  Collier,  Jclks  k  Ci.  It 
18  alleged  that  the  defendants,  by  the  firm  name,  nindc  the 
promissory  note  sued  on,  and  that  Edward  St.  (icorgc  wa3  one 
of  the  said  firm.  Defendant,  St,  George,  at  the  return  term 
«f  the  case,  appeared  and  pleaded  that  "ho  did  not  make  the 
»ud  note  in  tho  said  Boit  described,  and  that  he  did  nut  au- 
thorise any  other  person  to  make  said  note." 

[1.]  The  Cirtnit  Judge,  on  motion  of  plaintifF's  Counsel,  or- 
dered this  plea  to  be  stricken  oat,  and  hts  decision  is  excep- 
ted to.  The  plea  does  not  deny  that  the  note  sued  on  is  the 
note  of  the  firm.  It  is  not  an  answer  to  the  plaintiff's  allega- 
tion. Any  other  member  of  the  firm  might  have  made  the 
note ;  and  in  that  ease,  it  was  the  note  of  the  firm,  and  all 
the  memuers  of  the  firm  weuld  be  bound  by  it  AVc  think 
the  decision  right. 

The  error  assigned  on  the  ruling  of  the  Conrt,  ordering  the 
name  of  James  0.  Jelks  to  be  stricken  irom  the  case,  was 
abandoned. 

[2.]  The  note  stied  on  beats  date  on  the  fifth  day  of  March, 
1840.  Defendant,  St.  George,  pleads  that  he  was  not,  at 
that  time,  a  member  of  the  firm  of  Collier,  Jelks  &  Co.  The 
notes  and  debts  sned  on  in  the  several  suits  and  judgments 
giren  in  evidence  in  this  case,  were  given  and  contracted 
aometime  prior  to  the  6th  of  March,  1840,  and  are  no  evi- 
dence that  the  defendant,  St.  George,  was  a  member  of  the 
.firm  on  that  day. 

[3.J  They  ought  to  have  been  rejected  by  the  Court ;  but 
inaamach  as  the  weight  of  evidence  is  decidedly  in  favor  of 
the  verdict  of  the  Jnry,  independent  of  the  testimony  fur- 
niBhed  by  said  anite  aad  Judgments,  and  a  new  trial  was  nob 
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■      Collier  et  at.  Ac.  ci.  CrMB  and  another,  &c. 

moved  for,  we  will  not,  on  that  account,  reverse  the  judg- 
ment. 

During  the  pendency  of  this  suit,  the  plaintiffs,  on  their 
own  application,  were  dismissed  from  the  ndministration  oa 
Johnson's  estate ;  hut  afterwards,  discovering  that  they  had 
not  fully  administered  the  estate,  they  moved  the  Ordinary 
for  a  rescission  of  the  order  of  dismission.  The  Ordinary  res- 
cinded the  first  order  and  re-instated  the  plaintifi's  in  the  ad- 
ministration. Tlie  defendant's  Counsel,  in  euppoit  of  the 
plea  that  plaintiffs  were  not  administrators,  gave  in  evidence 
the  order  of  the  Ordinary  dismissing  them  from  the  admin- 
istration. The  plaintiffs  then  tendered  in  evidence  the  lat- 
ter order,  revoking  the  former,  and  which  re-instated  the 
plaintiffs  in  the  administration.  It  was  objected  to  by  de- 
fendant's Counsel,  but  admitted  by  the  Court.  This  decision 
ifi  assigned  for  error,  and  it  is  insisted  that  the  Ordinary  had 
no  jurisdiction  to  pass  this  order  of  revocation ;  that  befora 
the  estate  would  he  again  represented,  there  ought  to  have 
been  a  new  publication,  and  that  an  administration  de  bonia 
non  should  have  been  granted.  We  are  not  prepared  to  go 
the  length  contended  for  by  defendant's  Counsel.  But  it  is 
not  necessary  to  decide  that  pomt  in  this  case.  Edward  St. 
George  died,  and  his  death  had  been  suggested  of  record 
before  the  last  order  of  the  Ordinary,  which  was  passed 
at  the  May  Term  of  the  Court  of  Ordinary,  1854,  of 
Houston  County.  A  acire  facias  was  sued  oat  and  served 
on  George  W.  Collier,  administrator  of  St.  George,  cal- 
ling on  him  to  make  known  why  he  should  not  be  made  a 
party  defendant  in  lieu  of  his  intestate.  Not  showing  any 
cause,  he  was  made  a  party  defendant  at  October  Term, 
1854.  Eive  months  before  he  was  made  a  party,  the  plain- 
tiffs had  been  re-instated  in  the  administration  of  Johnson's 
estate,  by  the  Ordinary  of  Houston  County ;  and  it  does  not 
appear,  from  the  record,  that  he  objected,  at  the  time 
he  wa^  made  a  party,  to  the  competency  of  the  plaintiffs  to 
maintain  the  suit  in  Court.  It  is  now  insisted  that  the  Ordi- 
nary had  no  jurisdiotion  to  pass  the  order  which  aimalled  i&e 

D,q,i,.cdb.GooyIc 


MILIEDGEVIILE,  MAT  TEKM,  1856.  6 

Collier  el  at,  kc,  vi.  Cross  aod  imotbcr,  kt. 

•order  of  dismission  and  revived  the  administration.  If  ho 
had  no  jurisdiction,  hia  order  vacating  the  order  of  dtsmis- 
eion  waa  a  nullity. 

£^4.3  But  in  matters  of  this  sort,  tho  Ordinary  hofi  jurisdic- 
tion ;  and  thcro  can  be  no  doubt  of  his  having  power  to  va- 
cate an  order  for  the  dismission  of  executors  or  administra- 
tors, ivbicli  has  been  procured  by  the  fraud  of  the  parties,  or 
■which  may  have  been  irregularly  or  improvidently  paiit.cd  by 
liim.     Cruswell  rs.  ByrnvE,  (9  Johns.  11.  2t)0.) 

£5.]  Such  order  will  be  good,  however  irregularly  granted, 
until  Ect  aside.  On  this  principle,  the  motion  was  made  in 
the  case  oi  Adama  vs.  Barheydl,  (1  Wt-nd.  101.) 

If  mere  irregularity  renders  a  judgment  void,  then  a  pro- 
ceeding to  set  it  aside  is  unnecessary.  But  sueh  is  not  the 
case.  If  it  were,  however,  then  the  record  ebows  that  the 
order  of  dismission  is  by  no  means  regular.  The  petition 
states  Ih&t  the  adminittratort  had  advertised,  in  terms  of  the 
law,  for  letters  of  dismission.  Xhe  order  dismissing  them 
states  that  they  had  advertised  in  terms  of  the  law. 

The  Act  of  the  Creneral  Assembly  requires  that  the  admin- 
istrator who  seeks  to  be  discharged  from  his  administration, 
should  petition  the  Ordinary  for  a  discharge.  He  must  have 
"  fully  discharged  the  duties  assigned  him"  at  tho  time  be 
files  his  petition ;  and  his  accoonts  with  the  Ordinary  should 
show  the  fact,  so  far  as  the  assets  with  which  he  is  charged 
in  the  inventory  and  his  returns  are  concerned.  The  Ordi- 
nary shall  then  order  a  citation  to  be  iesaed ;  and  this  cita- 
tion should  be  published  for  six  months.  The  order  for  thfl 
citation  and  publication,  are  or  should  be  the  acts  of  the  Or- 
■dinary.  It  does  not  appear  that  a  citation  was  either  or- 
dered or  published  in  this  case. 

The  Ordinary  ought  to  be  well  satisfied,  from  "  an  exami- 
nation into  the  intestate's  estates  and  affairs,  that  the  admin- 
istrator has  faithfully  and  honestly  discharged  the  trust  and 
eonfidenec  reposed  in  him,"  before  he  grants  the   discharge. 

IIeii9«)  it  appears  that  if  the  order  vacating  the  order  of 
•io^^  void  for  irr^uhirity,  the  order  of  dismission  is, 


,.cdb.GooyIc 


•«  StrPREME  COURT  OF  GEORGIA. 

Collier  et  al.  kc.  ci.  Cross  nii<l  aootlier,  kc. 

for  the  same  reason,  void.  But  we  do  not  decide  that  either 
is  void ;  but  we  hold  that  the  vacation  of  the  order  of  dismiB- 
sioa  IB  good  and  efiectual  for  that  purpose,  and  annuls  that 
order  until  it  alisll  be  act  aside,  if  tliorc  be  just  ground  for  it 

^6.}  It  was  argued  that  the  securities  of  the  administratorB 
were  diacharged  by  the  order  of  dismission,  and  could  not  be 
re-bound  by  the  order  vocatiog  it.  The  securities,  so  far  from 
being  prejudiced,  were  benefitted  by  the  proceeding.  It  was 
their  interest  to  apply  for  a  rescission  of  the  order,  for  they 
wonld  have  been,  certainly,  in  some  manner,  chargeable  for 
the  debt  sued  for,  if  it  had  not  been  recovered.  The  heirs  at 
law  of  Johnson  were  entitled  to  it,  and  the  securities  could 
not  have  set  up,  as  a  defence,  that  it  was  lost  by  the  dismifl- 
sion  of  the  administrators  on  their  own  application,  daring 
the  pendency  of  the  suit  for  its  recovery, 

Th»  errors  assigned  on  the  charge  of  the  Court,  are  aban- 
doned. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  2.— Frahcis  M.  Fbeeman  and  Wife,  plaintiffs  in  error, 
v9.  Maet  D.  Tdcker,  administratrix,   &o.   defendant  in 


.[l.]  Itiia  rtroiiK  implicKUoa  of  Uw,  that  gaardiikDa  ihaU  bo  allowed  to 

charge  agalntt  their  wardB  each  disbnrBemenU  and  expensea,  onlj  aa  ue 

reuonable  and  saitable  to  tb«ir  GlrcumstoDcsa. 
.£3.]  A  guardian  ie  jnetiflable  in  eTpt:ni'iag,pfoperly,  in  tha  adranced  educatio|t 

of  hia  ward,  the  accamulated  profits  of  his  estate. 
^£3.]  They  shonld  not  be  espended  merelv  because  they  are  in  hftnd.     Then 

should  tie  n  necees^  snd  pn^pntg  ftu  the  upendUnrc. 
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[1.]  The  husband  ora  female  ward  maj  affirm  Ibe  tcte  orbergUMdiMi,  irbo 

has  iacomii  eipenjM  on  ber  accoont  not  varraated  hj  law,  by  allowlog; 

tbem  oD  a  scttletnenL 

[5.]  ir  tbcrc  was  aeitber  mistake,  fraud  or  Impogmon  in  tbe  setUement,  it  U- 

bindiog. 


In  Equity,  in  Baldwin  Superior  Court.  D.eciaion  by  Judge 
CocHBAJl,  February  Term,  1856. 

Francis  M.  Freeman,  in  right  of  hia  wife,  filed  s  bill  against 
tlie  adminietratrix  of  Harper  Tucker,  the  former  guardian  of 
Mrs.  Freeman,  praying  for  an  account,  and  alleging  that  the 
gpardian  bad  violated  hia  duty  in  making  expenditures  for 
bis  ward  exceeding,  annually,  tbe  income  and  intereBt  there- 
on, and  thereby  exhausting  tbe  corpua  of  her  estate. 

The  answer  of  tbe  administratrix  of  Tucker  stated  that  tbe 
espenditoteB  Were  made  by  tbe  ward  in  obtaining  aa  educa- 
tion ;  that  these  expenditures  were  annnally  returned  to  and 
dowed  by  tbe  Court  of  Ordinary;  that  upon  a  fair  calcula- 
tion, she  13  disposed  to  think  the  expenditures  did  not  exceed 
the  annual  income  ;  that  she  has  paid  to  Freeman  what  she 
oanaidered  in  full  of  all  claims. 

Freeman's  receipt  was  as  follows : , 

"  Received  of  Mrs.  Mary  Tucker,  administrator  of  Harper 
Tacker,  deceased,  Two  Thousand  Three  Hundred  and  Forty- 
one  jYq  Dollars,  being  the  amount,  as  it  now  appears,  that 
the  said  Harper  Tucker  was  due  as  guardian  of  my  wife, 
Martha  A.  Freeman,  formerly  M.  A.  Bivins. 

F.  M.  FREEMAlf." 


Tte  bill,  answer  and  this  reeeipt  were  submitted  to  tbe 
Airy  as  tbe  only  evidence.  The  Jury  returned  a  verdict  for 
ibe  defendant.  A  motion  was  mad*  for  a  new  trial,  on  tb& 
groon^ihat  tba  Terdi«t  was  contrary  to  the  law  and  tbe  evi- 
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dence.    The  Court  refused  a  new  trial,  and  tluB  decision  is 
ftBsigned  as  error. 

A.  H.  Eehait,  for  plaintiffs  in  error. 

L  L.  Harris,  for  defendant  in  error. 

By  the  Court. — McDdkald,  J.  delivering  the  opinion. 

This  bill  was  filed  by  the  complainants  against  the  defend- 
ant, as  administratrix  of  Harper  Tacker,  deceased,  praying. 
an  account  of  his  "  acts  and  doings"  as  guardian  of  Mrs. 
Freeman.  The  intestate  was  appointed  her  guardian  in  184T. 
The  bill  is  Id  tho  usual  form  for  bills  for  account,  with  addi- 
tional special  charges,  that  the  expenditures  of  the  guardian 
for  his  ward  were  incorrect  and  against  law  and  equity ;  that 
they  were  extravagant  and  not  suited  to  her  condition,  and 
exceeded  the  annual  income  of  her  money  and  property;  and 
complainants  insist  thatk  such  expenses  only  as  were  suitable 
to  the  condition  of  complainant,  Martha  A.  ought  to  be  al- 
lowed  on  settlement. 

The  answer  admits  that  defendant's  intestate  wfts  appointed 
goardian  of  complainant,  Martha  A.  in  1847 ;  that  he  ob- 
t^ed  possession  of  her  negroes  about  the  last  of  January, 
1848  ;  that  on  22d  April,  1848,  he  received  01.000  of  her 
money ;  on  14th  April,  1850,  he  received  $1,289,  and  (Ui 
12th  Kovember  of  the  same  year,  he  received  ^LlSS^Yo- 

These  amounts  included  the  interest  which  had  accrued  in 
the  hands  of  tbe  administrator,  and  make  up  the  sum  total 
that  he  received.  Rehired  out  the  negroes  and- collected 
the  hire.  The  answer  denies  that  the  intestate  applied 'the 
interest  of  the  money  and  the  hire  of  the  negroes  to  hi#  ouft 
ase,  but  states  that  it  was  all  expended  in  the  cdacqiliMb 
dress,  ornaments,  &c.  for  tbe  ooinplainant,  Martha  A.  9Bie 
inteetBte  died  on  the  28tli  day  of  May,  1851.  The  aufiwevP 
further  alleges,  that  decedent  had  pade  retams  of  ^  hb- 
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transactions  as  guardian,  up  to  the  year  of  tiis  death.  Hia 
laat  return  bears  date  the  moath  of  bis  death.  The  complain- 
ants intermarried  after  intestate's  derth.  After  the  mar- 
riage, the  complainants  received  the  negroes,  and  the  com- 
plainant, Francis  M.  Freeman,  received  of  the  defendant  the 
sum  of  82341,Va>  for  wUch  he  gave  a  receipt  in  the  follow- 
ing words,  to-wit: 

"  Midway,  Ga.  January  15th,  1852. 

Received  of  Mrs.  Mary  Tucker,  administrator  of  Harper 
Tacker,  deceased,  Two  Thousand  and  Three  Hundred  and 
Forty -one  Dollars  and  Twenty-seven  Cents,  being  the  amount, 
as  it  now  appears,  that  the  said  Harper  Tucker  was  due  as 
guardian  of  my  wife,  Martha  A.  Freeman,  formerly  Ifartha 
A.  Bivins.  F.  M.  FREEMAN. 

Attest,  Thos.  T.  WBLts." 

The  answer  further  states,  that  intestate  paid  an  account 
of  STS^Vg  to  Mr.  John  Treanor,  a  merchant,  which  was  omit- 
ted in  the  return,  and  seta  up  a  claim  of  $5G  for  board. 

The  cause  was  tried  on  the  bill  and  answer,  and  ttie  receipt 
of  Freeman.     The  Jury  found  a  verdict  for  the  dcfendiint. 

Complainants  moved  for  a  new  trial,  on  the  grounds — 

Ist.  Becanse  the  vexdiot  of  the  Jury  was  contrary  to  Law. 

2d.  Because  it  was  contrary  to  Equity. 

8d.  Because  it  was  contrary  to  evidence. 

4th.  Because  it  woe  contrary  to  the  charge  of  the   Court. 

The  Court  over-ruled  the  motion. 

Error  is  assigned  on  the  three  first  grounds ;  the  last 
ground  is  abandoned. 

The  principal  gronnd  on  which  Counsel  for  plaintiff  in  er- 
ror insisted  that  a  new  trial  should  be  granted,  was,  that  th« 
guardian  expended  on  his  ward  more  than  the  income  of  her 
property,  and  indulged  her  in  expenditures  not  warranted  by 
her  eircutastaDcee. 
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[1.]  It  ia  it  strong  implicatioa  of  law,  that  guardians  shall 
be  allowed  to  charge  against  their  wards  such  disbarsementa 
and  expenses  oolj  as  are  reasonable  and  snitable  to  their 
circumstances,  and  that  none  other  shall  be  allowed.  It  ia 
the  daty  of  the  guardian  to  return  the  amoont  of  his  ward's 
estate,  and  the  annual  profits  arising  therefrom.  If  the  in- 
come should  be  insufficient  for  the  education  and  maintenance 
of  the  ward,  it  becomtb  the  duty  of  the  Court  to  bind  out  the 
orphan.  {Cobb't  New  IHg.  312,  313.)  It  ia  apparent  from 
the  face  of  the  guardian's  returns,  which  are  made  part  of 
the  defendant's  answer,  that  the  expenditures  of  the  guardian^ 
for  part  of  the  time,  where  high  and  seemingly  extravaganly 
and  exceeded  the  yearly  income  of  the  property.  It  is  not 
certain,  however,  that  the  aggregate  of  expenditures  exceeded 
the  aggregate  of  incomes  running  through  the  entire  minority 
of  the  ward. 

[2.]  There  ctm  be  no  doubt  that  the  gtaardian  would  be  jus- 
tiEed  in  ejipea^axg,  properly,  in  the  adrauced  edncaUon,  &c.  of 
his  ward,  the  annual  profits  of  the  ward's  estate,  accumulated 
when  she  was  young,  and  the  expenses  of  her  maintenancft 
and  education  were  inconsiderable. 

[3.]  But  then  it  should  not  be  expended,  because  it  was 
on  band.  There  should  be  a  necessity  aud  propriety  for  the 
expenditure. 

[4.]  It  is  not  necessary,  in  this  case,  to  go  further  into 
the  consideration  of  this  subject.  Its  decision  depends  on 
-  different  principles.  The  guardian  bad  died  without  accooot- 
ing ;  the  ward,  a  yoiuig  lady,  had  married ;  the  guardian. had 
returned  his  receipts  and  expenditures,  up  to  a  short  time 
before  his  death. 

The  objectionable  items  of  his  expenditures  all  appeared 
in  bis  returns.  Tho  husband  of  the  ward  received  from  the 
administrator  of  the  guardian  a  sum  of  money  for  .which  he 
receipted ;  and  in  the  receipt  whioh  he  gave  he  stated  it  was 
the  amount  which  then  appeared  to  be  due  by  the  guardian 
to  his  wife.  It  is  net  pretended  that  the  returns  of  the  guan- 
dian  were  not  full,  fair  and  complete.    Nothing  more  ia- 
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cbftTged  to  have  gone  into  the  bands  of  the  guardian  Ihan 
That  vaB  embraced  in  his  retnrns.  Ifothing  is  alleged  to 
have  been  kept  back  by  the  admiQistratrix  of  the  guardian. 

^5.3  It  does  not  appear  that  the  receipt  was  given  under 
«ny  mistake  of  fiLct,  or  that  it  was  fraudulently  ob> 
.iuned.  Its  terms  import  that  it  was  given  on  a  calculation. 
Jt  was  for  the  amount  that  then  appeared  to  be  due.  The 
-excessive  disbursements  now  complained  of,  must  have  been 
before  him,  allowed  and  deducted.  It  vw  competent  for 
Lim  to  allow  them ;  and  having  allowed  ihcm,  the  Jury  had 
-a  right  to  find  that  it  was  a  settlement  in  whicli  there  vas 
.neither  mistake,  imposition  or  fraud. 

We  affirm  the  judgment  of  the  Court  below,  in  refusing  a 
aew  biaL 


.Ho.  3. — Seth  K.  Tatloh,  executor,  &c.  plaintiff  in  en-or, 
v8.  William  P.  Holland  and  another,  defendants. 

ifl.]  A  plaintiff  obUfned  a  rnlanui  calling  upon  the  defendanU  toshoircanBa 
whj  certuQ  copy  paperi,  (uid  among  them  a  copj  bul  bond,  should  not  be 
eitablisbed  in  lien  orcert^n  ones  alleged  to  hare  been  last.  The -defend- 
ant,  who  wm  alleged  to  be  the  bail,  in  en»wer  to  the  rule,  denied  that  he 
'had  ever  madesnch  a  bond.  The  plajotiff  replied  that  be  hod  made  eucb 
.a  Mie.  Tbe  Jnry  fbnnd  fbr  the  dcAndant.  The  plaintiff  afked  leave  to 
appeal.  The  Court  reftiied  leare :  fftU,  ttiat  thia  was  an  error  in  tha 
Court, 
p.]  After  the  said  reftiaal  of  the  Court  and  exception  thereto,  the  partj  cfr 
ceptingmoredforanen' trial;  and  a«  to  one  of  the  defendants  <n  the  mo- 
tion,  the  Court  made  the  rnle  ab»olnl«,  and  made  it  nm  as  to  the  other; 
BtU,  that  the  par^  ascepttng  did  not,  by  these  proceedings  BUbEeqneot  to 
his  ezo^tim,  kae  the  benefit  of  tlie  exception. 

Motion,  in  Jones  Superior  Court.    Decieion  by  Judge 
HiBDBWAHj  April  Term,  1856. 
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This  was  an  appHoation  to  establish  a  copy  of  a  lost  vrit 
process,  bail  bond,  &c.  on  which  an  issue  bad  been  formed, 
and  a  general  verdict  found  for  the  defendant.  Counsel  then 
moved  the  Court  for  liberty  to  enter  an  appeal  from  this  ver- 
dict. This  motion  was  refused,  and  this  refusal  is  the  error 
assigned. 

Stdbbb  &  Hill,  for  plaintiff  in  error. 

Bartlett  ;  Fob  &  Orteb,  for  defendants. 

By  the  Court. — Bemhino,  J.  delivering  the  opinion. 

The  bill  of  exceptions  in  this  case,  presents  but  this  single 
question:  Whether  an  appeal  lies  from  a  verdict  found  on  »n 
issue  in  a  proceeding  under  the  sixth'  section  of  the  Judi- 
ciary Act  of  1790,  to  establish  lost  papers  ? 

It  has  been  laid  down  bj  this  Court,  that  an  appeal  lies,  in 
general,  in  every  case  in  whioh  a  statutQ  gives  a  Jury  trial — 
the  twenty-sixth  rule  of  Court  to  the  contrary,  notwithstand- 
ing.   (4  aa,  395.) 

Does  any  statute  give  a  Jury  trial,  in  »  proceeding  such  aa 
the  present  ?  The  closing  words  of  the  said  sixth  eeetion  of 
the  Act  of  1799,  are  aa  follows :  "  And  the  said  Courts,  res- 
pectively,  shall  have  power  and  authority  to  establbb  copies 
of  lost  papers,  deeds  or  other  writings,  under  such  rules  and 
precautions  as  are,  or  may  have  been  customary,  and  accord- 
ing to  law  and  equity."  > 

The  main  copy  paper  sought  to  be  established  in  thb  case, 
#as  the  bail  bond. 

The  proceeding  by  which  it  was  sought  to  estabHsfa  that 
oopy  paper,  was  a  motion,  or  rule  nm,  at  the  instance  of  the 
plaintiff  against  the  alleged  bail,  or  the  alleged  bul  and  the 
principal. 

To  that  proceeding  the  alleged  bail  answered,  in  effect, 
that  he  had  not  made  any  qnch  bond. 
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Oa  tliis  answer  the  plaintiff  took  issue,  and  tke  Jurj  found 
it  against  him. 

And  from  that  finding,  the  Court  refused  to  allow  an  ap- 
peal. 

The  question  is,  do  the  words  aforesaid  of  the  sixth  section 
of  the  Judiciary  Act  of  1799,  give  an  appeal  from  sudi  a 
finding  1     Do  they  gtre  the  right  to  a  Jury  trial  ? 

These  words  say,  as  wc  have  seen,  that  the  work  of  estab- 
lishing a  copy  paper,  is  to  be  accomplished  "  under  such  rules 
and  precautions  as  are,  or  may  have  been  customary,  and 
according  to  law  and  equity." 

Suppose  a  bill  had  been  filed  to  establish  this  bail  bond, 
and  the  defendant  bad  put  in  an  answer  denying  the  execu- 
tion of  the  bond,  and  the  complainant  had  replied,  contro- 
TertJng  the  answer,  would  not  the  case  have  been  one  for  ft 
Jury  ?  There  cannot  be  a  doubt  of  it.  But  every  case  in 
Equity  that  is  a  case  for  a  Jury,  is  a  case  for  an  appeal— is 
ft  ease  in  which  the  party  losing  the  verdict  may,  as  matter 
of  right,  appeal. 

But  if  tiie  right  of  appeal  would  exist  in  the  proceeding,  if 
that  had  been  in  Equity,  it  exists  in  the  proceeding  as  it  is, 
■it  being  a  proceeding  under  the  said  section  of  the  Judiciary 
Act.     That  is  the  plain  import  of  the  words  of  the  section. 

[!.}  We  think,  therefore,  that  the  Court  erred  in  refusing 
to  the  pluntiff  leave  to  a[4)cal.  Can  there  be  a  more  impor- 
tant question  to  either  of  the  parti«s  to  this  issue,  than  the 
'question,  whether  or  not  there  was  ever  any  bail  bond  in  Ute 
■  ease !  If,  then,  it  were  doubtful  whether  the  law  gave  ao 
appeal  on  the  question  or  not,  expediency,  the  reason  on 
which  the  law  of  appeal  rests,  would  say,  allow  the  appeal. 

A  preliminary  question  was  made  in  this  case. 

It  seems  that  after  the  refusal  of  the  Court  to  allow  the 
plaintiff  to  appeal,  the  p^intiff  moved  for  a  new  trial ;  uid 
that  on  that  notion,  the  Court  granted  a  rnle  absolute  for  ft 
new  trial  as  to  the  principal,  and  a  rule  nisi  as  to  the  bail. 

The  defendant's  preliminary  question  was,  whether  the 
^plaintiff  had  not,  by  means  of  these  proceedings,  occurring 
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sabBeqaent  to  the  jadgnient  dlBallowing  an  appeal,  lost  hu 
right  to  a  writ  of  error  on  that  judgment. 

[2.]  We  think  not.  We  think  that  he  would  have  loat  the 
nght,  if  the  rnle  for  a  new  trial  bad  been  made  abBolofe 
against  both  of  the  defendanta  in  it;  becanse,  a  new  trial  is 
the  same,  in  effect,  as  an  appeal  trial.  But  it  was  made  ab- 
solute against  one  onilj  of  the  defendants ;  and  there  was  no 
certunty  that  it  ever  would  have  been  made  absolute  against 
the  other. 

As  for  the  rest,  a  party  is  not  to  be  held,  on  slight  grounds, 
to  waive  his  statutory  rights.  The  statute  organising  this 
Court,  gives  a  writ  of  error  on  every  judgment  of  the  Snpe- 
xior  Court.  In  this  case,  the  party  excepted  to  the  refusal 
to  allow  an  appeal.  This  was  a  claiming  of  his  right  to  ft 
writ  of  error.  His  subsequent  motion  for  a  n^w  trial  inay 
be  easily  accounted  for,  consistently  with  a  purpoae  on  his 
part  not  to  abandon  his  right  to  a  writ  of  error,  imless  he 
should  succeed  in  that  motion. 

The  effect  of  the  judgment  of  this  Court  allowing  the  ap- 
peal,  w91  be  to  aannl  the  prooeedings  in  the  Court  below, 
occurring  subsequent  to  the  refusal  of  the  appeal  by  that 
Court — a  kind  of  a  thing  which  often  happens  when  a  writ  of 
error  is  not  aeoompanied  by  a  mpenedeat — and  is  Bostauied 
by  this  Court. 
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Ko.  4. — ^Eli  H.  'Waleer  et  at  plaintiffs  in  error,  vs.  Miohabl 
BoBBBTS,  defendant  in  error. 

[1.]  WlieQ  Eict9  are  such  that  the  July,  if  permitted  to  bear  tbem,  mtij  or 
mBj  not  make  an  inference  pertinent  to  the  isaae,  according  to  the  view 
which  they  m&y  take  of  them,  in  coimectiOQ  vith  the  other  UkI»  in  vA- 
drace,  they  are  sach  u  the  Jurj  ought  to  be  pennitted  to  heir. 

Caveat  on  appeal,  in  Jasper  Superior  Court.  Tried  before 
Jadge  Hahdbuan,  April  Term,  1856. 

This  wea  a  caveat  filed  to  a  paper  propoanded  ae  the  irill 
of  J.  Monroe  Johnaon,  deceased,  on  the  grounds,  among  ot)k» 
era — 

1st.  Incompetency. 

2d.  Undne  influence. 

Sd.  Fraud. 

4th.  That  the  will  was  not  completed. 

The  folloving  is  a  brief  of  the  evidence  submitted: 

Propounder  proved  by  Isaac  Langston  (scrivener)  signing 
and  competency  of  testator,  date  of  frill,  and  that  testator 
mts  18  years  old,  and  had  been  going  to  school  at  Cave 
Spring,  and  was  on  a  visit  to  Thomas  K.  Slaughter,  his  uncle, 
when  will  was  made. 

WDl  written  a,t  witness'  resideoce ;  Thomas  E.  Slaughter 
and  testator  came  to  his  house  by  themselves,  in  a  buggy ; 
shortly  after  they  walked  in  and  were  seated  in  his  piazza, 
Mr.  Slatighter  said  Monroe  wanted  witness  to  do  him  some  wri- 
ting ;  and  witness  asked  testator  what  he  wanted  written ; 
and  he  said  a  will.  Witness  sent  for  Cobb's  Analysis,  to 
John  Edwards,  to  get  a  form ;  and  Edwards  brought  the 
l>ook,  and  asked  what  he  wanted  with  the  book,  and  he  sup- 
posed witness  also  wanted  him ;  witness  replied,  he  wanted  it 
fer  a  form  to  write  a  will  for  Monroe ;  and  Edwards  asked 
testator  what  he  wanted  a  will  for;  and  testator  replied,  that 
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he  was  riding  about  on  the  rail  road,  and  was  afraid  he  would 
get  killed  ;  and  be  was  a  young  man  of  large  fortune,  and 
he  wanted  to  dispose  of  bis  property  so  as  to  hinder  the 
Johnsons  from  getting  any  of  it ;  and  he  wanted  to  give  hi» 
property  to  his  aunts,  Slaughter  and  Roberts,  cr  his  uncles 
for  them. 

Testator  and  witness  walked  into  the  room  and  closed  the 
door;  and  after  he  had  gotten  through  the  caption,  testator 
told  him  that  he  wanted  to  divide  his  property  between  his 
uncles,  Thomas  K.  Slaughter  and  Michael  Roberts,  and  gave 
witness  the  name  of  the  negroes,  except  the  name  of  a  child 
he  could  not  remember,  and  witness  left  a  blank  for  that. 
When  will  was  finished,  testator  called  to  his  ancle  and  asked, 
'the  name  of  the  child ;  and  his  ancle  said  he  could  not  recol- 
lect it,  but  his  aunt  Matilda  could  tell  him;  and  nothing- 
more  was  said  in  the  room ;  and  on  the  next  day,  at  the 
court  ground,  testator  told  witness  be  had  learned  the  name 
of  the  negro  child  from  bis  adnt,  and  witness  filled  it  up  in 
the  will  in  the  presence  of  the  testator,  and  the  other  two 
witnesses  at  the  court  ground  on  the  next  day.  When  the 
will  was  filled  up,  it  was  put  in  an  envelop  and  sealed,  and 
witness  carried  it  home,  filed  it  away  on  the  same  day  in  s 
desk,  until  be  brought  it  to  Court  andcr  a  subpcena.  Testa- 
tor was  the  nephew  of  the  wives  of  Slaughter  and  Roberts ; 
he  lived  with  bis  uncle  Slaughter,  after  July,  1852,  and  had 
heard  Slaughter  say  he  stood  security  for  Monroe  for  a  piur  - 
of  horses,  and  tiiat  Monroe  was  worth  thirty  or  forty  thou- 
sand dollars. 

Knows  nothing  of  Monroe  being  easily  influenced,  and  that 
the  name  of  the  child  was  not  put  in  the  day  the  will  was 
written ;  it  was  agreed  that  at  the  request  of  testator,  that  he 
should  hold  the  will  until  the  next  day  at  the  court  ground, 
tmd  that  tegtator  and  witn^aes  would  meet  there  and  insert  the 
name  of  the  negro ;  that  on  the  next  day,  at  the  court  ground, 
testator  again  recognized  the  will,  and  it  was  filled  it  up  by 
inserting  the  name  of  the  negro  in  the  presence  of  said  testa- 
tator  and  botb  the  other  iritnegaes,  under  the  direction  of  the- 
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testator ;  that  the  testator  dictated  each  item  of  the  vill,  aad 
iritneaa  vrote  it  as  he  dictated  each,  and  he  gave  him  the 
name  of  each  negro ;  that  vhile  witness  and  testator  vere 
prepa^iDg  the  iriU,  Mr.  Edwards  and  Slaughter  remained 
OQteide  the  room ;  and  be  ie  of  the  impression  he  read  the 
irill  to  testator  before  the  witnesses  came  in ;  iritneBs,  in 
their  presence,  again  read  over  the  will  to  testator,  who  was 
capable,  and  done  it  freely  and  voluntarilv,  without  being  in- 
flnenced. 

JoHS  Edwards  :  Confirms  Lnngeton  about  book  and  sign- 
ing in  the  room,  and  his  asking  testator  wliy  he  wanted  a 
will,  fcc. ;  and  said  that  testator  was  not  insane  and  was  not 
as  bright  as  some. 

When  they  went  in  the  room  to  witness  the  will,  Mr. 
Slanghter  went  in  with  the  rest ;  and  Mr.  Langston  read  over 
the  will  and  asked  the  testator  if  it  was  hts  will,  and  he  an- 
swered  it  was. 

Witness  recollects,  as  Mr.  Langston  has  testified,  it  was 
agreed  that  witnesses  and  testator  were  to  meet  at  the  court 
ground,  but  can't  say  it  was  the  nest  day,  for  the  purpose  of 
filling  up  the  blank  with  the  name  of  the  negro. 

Mr.  Langston  came  to  him  at  the  court  ground  and  told 
him  that  they  supplied  the  name  of  the  negro  in  the  will ; 
and  he  recolleets  that  testator  and  the  witnesses  were  all 
there  that  day  at  the  court  ground. 

Edwards  farther  testified,  that  the  will  was  signed,  and  he 
and  testator  had  walked  out  in  the  piazzn,  nnd  testator  xold 
wibiess  he  wanted  to  give  his  property  to  his  aunts,  Slaugh- 
ter and  Roberts. 

Testator  invited  the  witness  in  the  room;  that  Langston 
came  to  the  court  ground,  said  the  name  of  the  negro  Lad 
been  inserted,  and  hedoesnotknow  whether  Johnson  wospre- 
sent  or  not ;  he  was  presiding  that  day  as  Justice  of  the  Peace, 
and  does  not  distinctly  recollect,  but  he  does  not  know  that 
Johnson  was  present  when  Langston  told  him  the  name   of 
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the  negro  was  inserted,  but  he  recollects,  distinctly,  that  he- 
saw  witnesses  and  Johnson  there  on  that  day.  And  being 
asked  if  he  recollected  that  Johnson  recogniaed  the  viU  on 
that  day,  he  answered,  he  was  presiding  as  Justice  Peace  and 
could  not  recollect  whether  Johnson  recognized  the  will  at 
not. 

.  D4VID  Lanqstdn:  Testified  tbat  he  and  the  other  irit- 
nesaea  all  signed  the  paper  propounded  in  presence  of  eacb 
other. 

Never  saw  testator  before  that  day,  and  his  sister  came  to- 
the  field  after  him,  and  that  be  did  not  remain  more  than  15 
minutes ;  that  he  was  at  the  court  ground  and  saw  his  father 
insert  the  name  of  the  negro ;  does  not  know  that  Edwards 
was  present  when  the  name  was  inserted. 

£.  G.  Cabaniss  :  Was  appointed  by  the  Ordinary  of  Mon- 
roe County,  guardian  of  testator.  By  his  consent,  testator 
went  to  visit  his  relatives  in  June,  1862.  Ttwmas  Slaughter 
afterwards  came  and  got  his  trunk,  promising  to  send  turn 
back  in  a  few  days.  Witness  visited  testator  at  his  uncle's, 
sliortly  after  be  was  hurt;  be  bad  but  little  use  of  himself; 
be  was  not  in  a  situation  to  be  moved;  afterwards  sent  for 
him  two  young  men  with  a  wagon,  and  witness  furnished  tes- 
tator with  all  necessaries ;  be  was  disposed  to  be  wild  and 
dissipated ;  bis  estate  was  worth  $35.000 ;  knew  noUiing  of 
bis  marriage. 

John  S.  Inqrahah:  Taught  testator;  was  of  a  yielding 
disposition,  and  easily  inflaenced ;  ready  at  adopting  the  Ticea 
of  others.  "  In  a  moral  point  of  view,"  witness  did  not  think 
ho  was  competent  to  make  a  will;  was  exceedingly  childish 
in  his  preferences,  and  bad  a  strong  animosity  against  those- 
who  restrained  him ;  desired  to  outlive  his  minority,  bo  that 
.he  might  prevent  certain  of  his  re^tions  who  bad  ^ven  him 
good  advice,  from  inheriting  his  property.  Sometime  in  the 
year  1852,  be  received  $50  from  Mr.  Slaughter  of  Ja^r> 
The  letter  contained  expressions  of  kindness,  and  an  offer  to 
send  more  money,  if  desired. 

EaqiiX  CiiSAVLAKd:  Tanght  testfttor;  does  not  think  he 
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was  fully  capable  of  making  a  Tftll — ^from  the  fact,  that  ha 
was  incapable  of  leamicg  at  school. 

Caret  Cox:  Testator  boarded  with  him  in  1850;  thinks 
he  was  incapable  of  making  a  will,  from  his  reckless,  careless 
natm'e;  would  sell  bis  property  at  a  great  BacTi6ce  to  obtain 
a  little  money. 

Gabriel  Parks:  Testified  to  the  same  with  Cox ;  testntor 
had  a  great  fancy  for  trinkets. 

L.  Grbsham  and  W.  Evans,  D.  Sanfobd  and  J.  M.  IIol; 
DEB:  Testified,  that  he  was  of  weak  mind — so  far  aa  to  be 
easily  imposed  npon,  especially  in  buying  articles  to  which 
ke  took  a  fancy. 

A.  Lahb  :  Taught  testator  two  years ;  conld  learn  bnt  lit- 
tle ;  mind  was  weak  and  easily  iufiuenced ;  asked  him  on  23d 
September,  1852,  to  marry  him  to  Miss  Katherine  Darden ; 
did  not  come,  having  been  hart  on  the  way. 

B.  Ptb  :  Knew  testator,  and  had  heard  him  talk ;  was  of 
the  opinion  that  he  was  not  competent  to  make  a  will. 

Ja6.  H.  JoHlTSOll :  Testator  was  of  weak  mind  and  easily  * 
inflneDced ;  on  his  way  to  he  married,  his  horses  ran  away 
wth  his  buggy,  and  gave  him  a  large  wound  on  the  back  of 
"Ae  bead ;  after  he  got  better,  he  requested  witness,  on  Fri- 
<dsy,  to  come  back  on  the  next  Tnesday  and  carry  him  to  the 
'koQSO  of  Maj,  Darden  to  be  married ;  on  Sunday  night  there- 
■after,  he  received  another  wound  on  the  head. 

Thomas  Slaoqbter  said :  That  he  and  his  wife  had  re- 
iired  to  sleep,  and  in  the  night  about  10  o'clock,  he  heard  an 
vnusoal  noise  in  testator's  room ;  be  got  ap  and  took  a  light 
and  found  testator  on  his  bed  in  a  gore  of  blood.  After- 
irards,  be  (witness)  went  with  Oabaniss  to  Mr.  Slaughter's 
and  found  him  drunk ;  Slaughter  commenced  abusing  Caba- 
aiss  for  Hot  coming  sooner;  witness  remonstrated  with  him, 
«nd  he  then  got  up ;  washed  his  face  and  treated  Cabaniss 
respectfully.  After  dinner,  Slanghter  said  the  negroes  were 
going  round  the  house  with  a  light  and  heard  testator  groan- 
ing, and  awoke  him,  (Slaughter,)  and  he  went  to  his  room, 
.^  a  light  and  found  him  lying  on  the  hearth  in  a  gore  of 
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bload ;  testator  told  witness  not  to  let  any  one  know  of  his 
appointment  to  Jeave  Slaughter's  the  next  Tnesday ;  has 
known  men  with  less  sense,  who  were  money-making  men  ; 
he  did  not  express  any  fear  of  being  killed  at  Slaughter's. 

B.  S.  Dardex:  Went  to  school  with  testator;  he  told  wit- 
ness that  the  Johnsons  should  not  have  his  property ;  that  ho 
had  made  a  will,  r.nd  given  it  to  his  uncles,  Slaughter  and 
Roberts  ;  he  told  witness  nt  another  time,  after  he  was  hurt 
ty  his  horees,  at  Mr.  Slaughter's,  that  he  wanted  witness  to 
get  his  horse  and  go  away  from  there,  for  he  was  afraid  he 
would  be  killed  if  he  stayed  there, 

John  Hixes:  Sold  testator,  inthesunimerofl852,  two  gray 
marea  for  §365,  and  took  his  note,  with  Mr.  Slaughter  and 
Mr.  Maddux  as  sureties;  thinks  he  was  of  weak  mind,  and 
easily  inBuenced. 

Fran.  M.  Swassox:  Deak  v;ith  testator,  and  beard  him 
say  he  bad  willed  bis  property  to  his  uncles,  Slaughter  and 
Roberts;  considered  h:ra  competent  to  make  a  will. 
'  F.  Jenkins  :  Knew  tcstntor  from  a  child  ;  beard  bira  say 
the  Johnsons  should  not  have  his  property  ;  that  he  intended 
giving  it  to  bis  aunts,  Sla^i^hter  and  Roberts;  and  after- 
wards, that  bo  had  given  it ;  saw  bim  on  the  day  be  waa 
hurt,  when  the  horses  ran  away. 

Thomas  J.  Conkor:  Had  dealt  with  him,  and  considered 
him  competent  to  make  a  will. 

E.  Maddux  :  Was  at  Slaughter's  when  testator  started  to 
get  married ;  Slaughter  asked  him  when  be  waa  coming  back ; 
said  be  would  come  back  when  he  raised  his  screw,  and  would 
then  get  drunk ;  Slaughter  replied,  bring  Katy  with  yoa; 
in  an  hour,  they  beard  his  horses  had  run  away  j  Slaughter 
said  let's  go ;  and  they  went  to  where  testator  was ;  he  was 
taken  to  Mr.  Slaughter's.  It  appeared  that  the  horsed  took 
fright  from  a  pile  of  bcwn  timber;  witness  saw  him  tho 
night  be  received  the  second  hurt;  they  did  not  send  for  a 
physician,  because  it  locked  like  he  would  die  -that  night; 
there  were  no  tracks  from  the  road  to  the  house. 

S.  C.  Talmaqb:  Sold  testator  a  fine  buggy;  and  witJuD 
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tbree  months,  sold  him  another ;  Slaughter  Btood  security ; 
tfaioks  he  was  competent. 

W.  W.  AsDEKsox:  Kuew  testator,  ami  tliought  hiin  com- 
petent. 

Dr.  Madditx:  Attcmleil  un  testator  wlien  he  icas  first 
hurt;  the  Sunday  cvoiiing  bu'.uro  the  Eocoiid  hurt,  witucss 
Tas  at  Mr.  Slaughter's;  tesUitur  ivj.s  eating  inuscadincB  or 
grapes,  near  half  a  {T-^Hol;  witness  took  thon  away  from 
him ;  sueh  a  quantity  mit^ht  pi-i/duco  apoploxy,  convulsions  or 
•ther such  disease;  cuMond:iy  ivent  to  see  him,  at  the  request 
«f  E.  B.  DarJcn,  and  found  hira  with  hid  skull  broken  above 
the  left  temple,  and  himself  pariiJj'Kod  aI!<,vGr;  Slaughter 
asked  witness  who  ecnt  him,  and  said  he  was  glad  lie  was 
eoiae;  that  he  would  have  t^ent  for  him,  but  they  had  a  con- 
sultation and  concluded  he  woald  die  any  how;  ho  got  able 
to  go  about  again  a  little ;  died  in  M;trch,  1853  ;  thinks  it 
possible  the  wound  might  be  inilicted  by  f;iriing  od  a  rock  or 
fire-dog  ;  Lnt  never  knew  the  fall  of  a  man  to  make  auch  s 
voand ;  thinks  him  not  very  ;c:is:Jble,  but  capable  of  making 
a  wUl. 

C.  D.  Bc^TiCK :  Was  at  Slaii-:Iiter's  the  Sunday  night  be- 
fore testator  waa  to  be  married;  lie  came  in  and  asked  for 
the  brandy-house  key;  Slaughter  gave  it  to  Liin;  and  short- 
ly they  heard  a  noise  in  the  brandy-house,  aud  Slaughter  said 
testator  would  go  into  every  bari-cl;  Slaughter  told  testator 
he  would  kill  himself  in  five  years  if  he  kept  on  drinking,  and 
he  had  better  quit;  testator  bet  him  a  watch  wortk  @200, 
tlut  after  ho  got  married,  he  would  drink  no  more  till  1856. 
After  they  retired,  testator  showed  witness  two  gold  watches, 
and  said  he  did  not  care  if  his  uncle  did  win  one,  as  he  bought 
it  for  him ;  that  ho  looked  upon  him  as  the  beet  friend  he 
ever  had,  and  he  wanted  htm  to  have  his  property ;  that  he 
had  made  his  will  and  given  his  property  to  his  uncles, 
Slaughter  and  Boberts. 

Caveators:  Proposed  to  prove  that  wlion  the  two  mea 
sent  by  Gabanisi,  in  the  latter  part  of  1852  for  testator, 
■came  to  Slaughter's  bis  conduct  waa  ^"ery  harsh  and  disres- 
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pectful.  The  Court  rejected  the  evidenee,  and  caveators  ex- 
cepted. 

In  the  argument  to  the  Jury,  Counsel  for  caveators  con- 
tended that  the  presence  of  Slaughter  and  the  declarations 
of  testator,  daring  i^a  factum  or  res  gestce,  created  such  sos- 
picion  against  the  will,  that  in  weighing  the  testimooj,  if  the 
Jury  were  in  doubt  about  any  fact,  the  presumption  of  law 
iras  not,  as  usual,  in  favor  of  the  paper  propounded,  bat 
against  it.  And  in  conclusion,  Counsel  for  propounder  ex- 
pressed his  astonishment  that  caveator's  Counsel  would  so 
misinterpret  the  law;  and  that  under  the  law  that  he  had 
read  to  the  Court,  the  presumption  of  law  was  in  favor  of  the 
will,  when  the  doubt  wa^  as  to  capacity. 

And  Counsel  for  caveators  explained  his  position,  and 
Counsel  for  propounder  admitted  there  was  no  controversy  be- 
tween them  with  the  explanation. 

The  Court  notified  Counsel  that  he  desired  their  request  in 
writing,  but  would  charge  on  any  point  when  requested,  as 
he  was  bound  to  do  by  ruling  of  the  Supreme  Court ;  and  the 
Court  being  much  engaged  about  his  charge,  did  not  give  the 
.luhject  above  alluded  to  in  charge  at  all  to  the  Jury ;  and  to 
this  plaintiff  in  error  excepts. 

In  the  <:harge,  amongst  other  things,  the  Judge  charged 
IheJury:  *'Butitis  alleged  that  the  will  was  incomplete^ 
w)d  that  other  acti  were  to  be  performed  in  order  to  its  oom- 
l^etion,  vis ;  the  insertion  of  the  name  of  another  negro. 

The  Court  charged,  that  if  a  blank  was  left  in  will  with  a 
view  that  the  name  of  a  negro  should  be  thereafter  inserted, 
and  that  name  was  to  be  inserted  before  the  will  was  to  be 
oonaidered  complete,  then  snch  name  ought  to  have  been  in- 
serted by  the  consent  of  the  testator  in  the  presence  of  all 
the  witnesses ;  but  i^  when  the  will  was  signed,  that  it  was 
considered  complete  except  as  to  the  insertion  of  the  name  of 
the  negro,  then  the  insertion  of  the  name  of  the  negro,  by  the 
consent  of  the  testator,  even  though  all  the  witnesses  may 
Jkot  have  been  present  at  the  time  of  the  insertion  of  the  nama 
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of  the  negro,  wonld   not   invalidate   the   will  except  aa  tft 
the  negro  inserted,  if  it  did  that ;  and  Connael  excepted. 
.    The  Jury  suatained  the  vUl,  and  cftTeator  moved  for  a  new 
trial— 

1st.  Secanse  the  will  was  never  finished. 

2d.  Because  the  verdict  was  contrary  to  law  and  evidence. 

Sd.  Because  Johnson's  testimony  abont  harsh  and  disre- 
spectful conduct  was  ruled  out. 

4th.  Because  the  Court  erred  in  declining  to  give,  when 
requested  by  caveators  iu  writing,  the  following  charge,  to- 
wit :  "  That  insanity  or  partial  insanity  only,  upon  a  partic- 
olar  subject  or  as  to  a  particular  person,  is  nnsoundDess  of 
mind ;  and  if  the  will  be  the  offspring  of  such  insanity,  it  will 
be  invalid,  although  the  general  incapacity  be  wholly  nninu 
peached." 

5th.  Because  the  Court  also  decUned  to  charge  at  like  re- 
quest :  "  That  when  the  testator  is  a  person  of  weak  judg- 
ment, and  easy  to  be  persuaded,  and  the  legacy  great,  and 
the  principal  legatee  accompanies  each  testator  and  remaiiw 
in  attendance  'til  the  Trill  is  executed,  that  creates  such  sus- 
pision  as  requires  the  Jury  to  view  the  transaction  with  jeal- 
onsy;  and  the  Jury  must  be  satisfied  that  the  testator  onder- 
stood  the  contents  of  the  will." 

Notwithstanding,  the  Court  in  declining,  sud  to  the  Jury: 
"  that  he  could  not  give  it  ii  that  language,  but  that  h» 
already  had  instructed  them  that  they  might  take  into  con- 
sideration all  the  circumstances  of  the  case  in  ascertaining  if 
.    there  were  fraud  or  undue  influence. 

The  Court  refused  a  new  trial. 
.    On  these  exceptions  error  was  assigned. 

0.  C.  GiBSOK ;  Bartlbtt,  for  plaintiff. 

Lofton  ;  D.  J.  Bailet,  for  defendant. 

Bif  the  Court. — Bbnhino,  J.  delivering  the  opinion. 

Among  the  grounds  of  caveat  to  the  will  in  this  case  wera 
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these :  that  Thomas  K.  Slaughter,  a  chief  legatee,  procured 
the  execntioD  of  the  will  by  the  nse  of  fraud,  of  violence,  and 
of  imdne  inflnence  towards  the  testator.  In  one  of  the  speci- 
fications  it  is  said  "  that  said  Thomas  K.  Slaughter,  by  vio- 
lent and  lawless  conduct,  for  a  long  time  before  siud  will  was 
executed,  and  always  afterwards,  had  and  exercised  control 
orer  the  will  of  said  James  M.  Johnson,  through  the  fears  of 
Baid  James  M.  Johnson,  that  said  Thomas  K.  would  do  or 
cause  to  be  done  him  great  bodily  harm." 
'.  The  Tiolent  and  lawless  conduct  exbted.  it  is  charged,  "  for 
a  long  time  before  said  will  was  executed  and  altoayt  after- 
aardt." 

The  object  of  this  specification,  probably,  was  to  charge  that 
Slaughter's  lawless  and  violent  conduct,  existing  before  the 
will  was  written  and  afterwaids,  as  long  as  the  testator  lived, 
was  the  eauBC  both  of  the  testator's  making  the  will  and  of 
his  never  revoking  it.  But  this,  if  the  object,  is  rather  ob- 
scurely expressed. 

The  testator,  when  he  made  the  will,  was  under  age ;  vas 
about  eighteen  years  old — he  died  under  age. 

At  the  time  when  he  made  his  will,  he  resided  in  Jaspw 
County — he  had  been  residing  in  that  county  for  some  months 
before. 

Csbaniss,  who  had  been  appointed  his  guardian,  resided  in 
the  County  of  Monroe — Cabaniss  had,  however,  before  the 
making  of  the  will,  ceased  to  be  his  guardian,  by  becoming 
the  Ordinary  of  Monroe  County.  But  Cabaniss  thought  that 
he  still  had  the  right  to  act  as  guardian,  until  a  new  guardian 
should  he  appointed,  and  therefore,  that  he  had  the  right  to 
the  custody  of  the  testator.  And,  accordingly,  he  continual 
to  act  as  guardian  and  tried  repeatedly  to  get  the  testator 
from  Jasper  to  his  house  in  Monroe.  To  efiect  this  object, 
he,  on  one  occasion,  sent  two  young  men  to  Slaughter's  for 
the  testator.  These  young  men  went  to  Slaughter's  for  the 
testator.  And  in  reference  to  this  visit  the  bill  of  exceptions 
has  the  following  statement :  "  And  when  James  H.  Johnson 
-was  giving  in  his  evideacc,  caveators,  after  proving^  by  h^ 
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tl^  after  the  aecond  hurt  of  testator  he  nas  applied  to  by  a 
Mr.  Holder  and  another  gentleman  to  accompany  them  to 
Mr.  Slanghter's,  with  a  letter  from  Mr.  Cabaniss  to  the  viU 
neas,  aakiog  him  to  go  with  them  to  Mr.  Slaughter's,  and 
who  were  sent  orer  by  Mr.  CubanisB  to  carry  testator  to  For- 
syth; witness  directed  the  gentlemen  to  go  on  and  he  would 
OT«rtakc  them,  but  they  arrived  a  few  minutes  in  advance  of 
him  ;  and  when  he  tied  his  horse  he  heard  Mr.  Slaughter's' 
Tiuce  in  an  angry  tone.  Then  caveators  offered  further  to 
prove,  that  the  conduct  of  Thomas  K.  Slaughter,  upon  that 
occasion,  to  those  two  young  gentlemen,  was  very  liarsli  and 
diarespectful  to  them." 

"  And  this  testimony,  bo  offered  to  be  proven,  was  ruled  oat 
by  tho  Court,  on  the  ground  {hat  the  cvidenoe  was  not  relo- 
Tant,  because  Mr.  Cabaniss  was  not  gnardian  of  testatur,  and 
liad  no  right  to  intermeddle  with  testator  in  any  respect." 

Was  this  decision  right  ? 

One  of  the  issues  was,  whether  tho  will  was  first  brought 
into  ekistenee  and  was  then  liept  in  existence  by  Uie  luwicsa 
and  violent  conduct  of  Slaughter. 

Kow  any  facts  going  to  show  that  Slaughter,  whilst  the 
testator  wad  staying  at  his  house,  by  rudeness,  insults, 
threats,  commands  or  other  harahet  coadnct,  prevented  the 
fiiends  of  the  testator  or  the  messengers  of  those  friends, 
&om  having  free  and  private  access  to  him,  or  from  removing 
him  if  it  was  hia  wish  to  be  removed,  wonld  be  evidence  from 
which,  in  connection  with  the  other  evidence,  a  Jury  might 
or  might  not  make  the  inference  th^  Slaughter  held  the  tes- 
tator in  his  power  and  under  his  control  and  intended  to  con- 
tinue doing  BO ;  and  if  this  should  be  the  inference  the  Jury 
wonld  make,  they  might  or  might  not  go  further,  and  make 
the  additional  inference  that  Slaughter  was  using  this  power 
and  control  for  the  purpose  of  keeping  the  testator  up  to  the 
will  he  had  written  and  preventing  him  from- changing  it; 
that  is,  for  the  purpose,  virtually,  of  procaring  hlra  to  let  the 
will,  as  written,  become  in  law  his  will.     A  writing  cannot, 
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in  law,  be  a  will,  until  after  the  death  of  ita  aathor.  To  pre- 
vent a  man  from  cbangirvg  a  writing  intended  for  his  will  ia^ 
therefore,  to  procHre  him  to  make  a  wilL  : 

If,  therefore,  the  facte  of  which  Johnson  voold  hmre  testis 
fied  would  hare  been  each  5a  these,  tbey  would  have  been  per- 
tinent to  the  issue  aforesaid.  The  Oourt,  therefore,  shimlcF 
have  heard  tbem ;  and  if  it  had  found  them  such,  it  should' 
have  admitted  them  to  the  Jury. 

When  facts  are  such  that  the  Jury  may  or  not  make  from 
them  an  inference  pertinent  to  the  issue,  they  are  such  aa 
ought,  in  general,  to  be  admitted  in  evidence  to  the  Jury. 

The  Court  below  considered  the  facts  in  question  as  rendered 
irrelevant,  by  the  fact  that  Cabaniss  had  ceased  to  be  the  guar* 
dian  of  the  testator ;  and  therefoK,  had  ceased  to  have  any  right 
over  him.  Still,  it  does  not  appear  that  Cabaniss  had  ceased 
to  be  a  friend  of  the  testator.  And  if  he  occupied  that  rela-'- 
tion,  the  evidence,  in  the  view  we  have  taken  of  the  subject^ 
was  admissible,  especially  aa  the  testimony  of  one  witness, 
Johnson,  was,  that  "  testator  told  witness  not  to  let  any  one 
know  of  hie  appointment  to  leave  Slaughter's  house  the  next 
Tuesday ;"  and  of  another,  Darden,  was,  that  "  he"  testator, 
"  had  told  witness  at  another  time,  after  be  was  hurt  by  his^ 
horse  at  Mr.  Slaughter's;  that  he  wanted  witness  to  get  his 
horso  fuid  ga  away  from  there,  for  he  was  afraid  he  would  be 
killed  if  he  stayed  there." 

But,  indeed,  so  far  as  the  question  of  the  motives  of  Slaugh- 
ter for  his  conduct  to  the  two  young  men  sent  from  Cabaniss 
for  the  testator  is  concerned,  it  is  very  doubtful  whether  that 
question  is  at  all  affected  by  the  fact  that  Cabaniss  had  ceased 
to  be  guardian  for  the  testator,  and  had  ceased  to  have  any 
control  over  him ;  for  although  this  was  really  so,  yet  Slaugh- 
ter did  not  believe  that  it  was.  He  thought)  as  Cabaniss  did, 
that  Cabanias's  power  as  guardian  still  remained.  This  is. 
shown  by  his  promise  to  Cabaniss,  made  at  the  time  when  he 
went  to  Cabaniss's  for  the  testator's  trunk,  to  send  the.testa- 
tor  back  to  him  in  a  few  days;  and  also  by  his  demanding 
and  receiving  payment  from  Cabaniss  as  guardian,  of  on  »c- 
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coont  which  he  had  for  the  board  and  some  other  expenses  of 
the  testator. 

[1.]  We  think,  therefore,  that  the  Court  shoald  have 
heard  the  testimony  of  the  witness,  Johnson,  as  to  what  oc< 
corred  at  the  time  when  the  two  joung  men  went  to  Slaugh- 
ter's for  the  testator ;  and  that  if  that  testimony  had  turned 
-OQt  to  be  snch  tbat  the  Jury,  on  hearing  it,  might  or  might  not 
-hare  inferred  from  it,  in  connection  with  the  other  testimony  in 
the  case,  that  Slaughter  had  the  testator  in  his  power  or  un- 
der his  control,  and  in  order  to  prevent  him  from  maldng 
any  change  in  the  will,  intended  to  keep  him  so  regardless  of 
hia,  the  testator's  wishes  on  tlic  subject,  then  that  the  Court 
should  have  admitted  the  testimony  to  the  Jury. 

We  are  not  sure  that  we  understand  the  charge  made  by 
the  Court,  as  to  the  blank  in  the  will.  Supposing,  however, 
the  Court's  meaning  to  have  been  this:  *'If  the  testator,  in 
leaving  a  blank  in  the  will  for  a  negro's  name,  intended  the 
will  not  to  be  operative  as  to  the  other  negroes  end  other 
property  mentioned  in  it,  until  the  blank  was  filled,  then  tie 
will  did  not  become  complete  until  the  blank  was  filled,  and 
filled  in  the  presence  of  those  witnesses  ;  but  if  the  testator, 
in  leaving  the  blank,  intended  that  the  will  should  be  opera- 
tive as  to  the  other  negroes  and  other  property  men- 
tioned in  it,  whether  the  blank  was  ever  filled  or  not, 
then  the  will  was  complete  as  to  those  negroes  and  that 
property,  whether  the  blank  was  ever  filled  or  not;  and 
if  the  blank  was  filled  afterwards,  whether  the  filling  of  it 
was  done  in  the  presence  of  the  witnesses  or  not,  was  a  quea- 
laon  which  could  afiect  the  will's  operativcness  only  as  to  the 
aegro  whose  name  was  inserted  in  the  blank,  and  not  as  to 
^e  other  negroes  and  other  property  mentioned  in  the  will." 
Supposing  this  to  have  been  the  meaning  of  the  Court,  the 
charge,  it  is  clear,  was  right. 

The  evidence  did  not,  as  it  seems  to  us,  authorize  the  fol- 
lowing request : 

"  That  insanity,  or  partial  insanity  only,  upon  a  particular 
subject,  or  as  to  a  particular  person,  is  unsoundness  of  mind; 
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snd  if  the  will  be  the  ofiapring  of  anch  inBanity,  it  will  be  in- 
valid although  the  general  capacity  bo  wholly  unimpeached." 

The  objection  which  the  Court  made  to  giving  the  remain- 
ing requeEt  in  charge,  "nas  founded  upon  the  language  of  the 
request.  And  the  language  of  the  request  does  seem  to  m 
objectionable,  even  if  it  be  such  as  may,  perhaps,  admit  of 
an  interpretation  expressive  of  a  true  legal  prmciple.  What 
connection  is  there  between  the  laac  clause  of  the  request  and 
any  of  the  preceding  part  of  it?  And  then,  practically, 
what  guide  is  it  to  a  Jury  to  tell  them  that  a  transaction  ia 
to  be  viewed  "  with  jealousy  ?" 

The  circumstances  enumerated  in  the  request  wonld,  if 
they  cxieted,  be  such  as  doubtless  ought  to  raise  a  "  suspi- 
cion;'' but  a  suspicion  of  what?  A  suspicion  of  undue  I'n- 
fiucnce  or  of  fraud,  '^c. — a  suspicion  that  should,  unless 
wiped  off  by  other  circumstances  in  the  case,  prevent  the  will 
jrom  being  established.  The  request,  if  stated  after  this  fa- 
shion, would  have  been  free  from  objection. 

In  granting  the  new  trial,  therefore,  our  decision  is  put 
npon  a  single  ground  :  the  refusal  of  the  Court  to  hear  what 
the  witness,  Johnson,  bad  to  say  about  what  occurred  at 
Slaughter's  when  the  two  young  men  went  there  for  the  tea 
tator. 
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Ho,.  £. — Alfred  Hamuohd,  plointifF  in  error,  v».   Maby 
R,  Houston,  ailm'x,  &c.  defendant  in  error. 

{!.]  There  was  >  bill  and  a  cross-bill.  The  croea-bill  contaiDeil,  Htnongit 
otfcef  Ibiags,  BiTi  offer  wliich  was  RiiiantBgeous  to  llio  defendants  tbereia. 
Tie  wniplaiDttQt  in  t!inl  bill  moTccl  that  it  might  bo  digmiased.  At  Uie 
time  vbeu  this  inoUon  was  made,  tbe  defendants  in  that  bill  bod  not  ae- 
cepicd  laid  offer.    Tbe  Court  refuged  the  motiou.-  Beld,  that  tbe  Court 

.p.]  A  bill  WM  Sled  by  more  distributeeg  than  one  for  distribution,  Ac.  One 
of  llie  plaintifl]  died.  Aft^nvaidd,  ihc  dcfendaut  ansn-ertd,  filing  Iiis  an- 
swer more  tbui  two  mouths  buforn  a  particular  term  of  tbi:  Court.  On  the 
Gwrth  day  of  that  term,  n  pari;  was  made  in  tbe  place  of  the  deceased 
put;.  And  immedintslj'  thereafter,  the  plaiotiffa  asked  leave  to  file,  witUb 
tluM  BonUu,  eiceptioDE  to  the  aosner.  The  Court  presented  to  the  de- 
badaot  the  option  of  filing  tbe  time  within  which  the  eieeptiona  were  to 
be  filed.  The  defendant  dccliaed  to  c.ime  a  lime.  Tbercapon,  the  Court 
.Sraaled  the  leare  ai  asked  for  bf  the  plainUSs:  Held,  that  this  wai  rigfat.  . 
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In  Equity,  in  Elbert  Superior  Court.  Decision  by  Judge 
Thomas,  at  March  Term,  1856. 

A  bill  was  filed  to  the  March  Term,  1852,  of  Elbert  Supe- 
rior Court,  by  Jolin  B.  Sloan  and  wife,  and  Benjamin  C 
Houston,  irho  were  distributees  of  the  estate  of  Benajah  Houa- 
ton,  deceased,  against  Alfred  Hammond,  administrator  of 
eaid  estate,  for  an  acconnt  and  distribution. 

In  April,  1852,  the  parties  came  to  a  settlement  upon  moat 
of  the  matters  in  the  bill,  and  Hammond  pajd  large  sums  of 
money  to  Sloan  and  Houston,  and  took  their  receipts. 

Ko  action  was  taken  upon  the  bill  till  March  Term,  1855, 
when  an  order  was  passed  in  the  name  of  Sloan  and  Mary  B. 
Houston,  administratrix  of.B.  G.  Houston,  as  plaintiffs,  re- 
quiring Hammond  to  anBTCCf.  within  four  months.  At  the 
September. Term,  1855,  the  tijne  for  answering  was  extended 
four  mon^B.  -^ 

On  the  7th  day  of  January,  1856,  Hammond  filed  his  an- 
swer in  office,  and  at  the  same  time,  filed  his  cross-bill  agunst 
Sloan  and  wife,  and  Mary  R.  Houston,  administratrix  of  B. 
C.  Houston,  complaining  that  there  were  errors  in  the  settle- 
ment of  April,  1852,  to  his  injury,  and  praying  that  it  might 
he  opened  and  corrected,  and  that  the  other  parties  might 
be  decreed  to  refund  to  him  the  sums  which  he  alle^d  to 
have  been  erroneously  paid. 

At  the  next  term,  March  Term,  1856,  being  the  appear- 
ance term  of  the  cross-bill,  the  defendants  therein  filed  their 
demurrer  thereto,  and  gave  the  Counsel  for  complainant  pro- 
per notice  thereof.  This  was  on  Tuesday,  the  second  day  of 
the  term. 

On  the  morning  of  Thursday,  the  fourth  day  of  the  term, 
before  the  hour  for  Jury  business.  Counsel  for  complainant 
in  the  cross-bill,  asked  leave  of  the  Court  to  dismiss  the  same 
at  his  cost.  Counsel  for  the  other  parties  resisted  the  appli- 
cation, and  the  Court  declined  to  hear  argument  upon  it  then, 
for  want  of  time.     Daring  the  same  morning,  the  ori^nal 
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bill  was  called  in  its  order,  upon  the  docket,  and  the  applica- 
tion to  diamiss  the  croBs-hiU'  was  renewed.  The  Court  re- 
fiued  to  consider  it  then,  being  anwilling  to  delay  Joi;  bou- 
ness. 

Counsel  for  complainants,  in  the  original  bill,  then  sng- 
geeted  the  death  of  Benjamin  0.  Houston,  one  of  complain- 
ants, and  moved  to  make  Mary  R.  Houston,  fab  administra- 
tax,  a  party,  which  the  Court  allowed. 
'  They  then  moved  an  order,  allowing  them  to  amend  their 
bill  within  three  months,  and  requiring  defendant  to  plead, 
answer  or  demur  to  the  amendment  on  or  before  the  first  day 
of  the  next  term.  Counsel  for  Hammond  objected,  insisting 
fhat  the  character  of  the  proposed  amendment  should  be  di»* 
closed  and  that  he  should  be  heard  thereon,  before  the  grant- 
ing of  the  order,  i.  Tte  Court  piiMed  the  order,  and  Cotinsel 
for  Hammond  ^XOe^^oA. 

GooDsel  for  complainants  in  the  original  bill  then  moved 
for  leave  to  except  to  defendant's  answer,  at  any  time  within 
three  months ;  and  alleged  as  a  reason  for  not  having  already 
filed  their  exceptions,  that  the  answer  could  not  be  fonnd  in 
the  Clerk's  office,  when  they  searched  for  it  early  in  the  week. 
It  appeared  that  the  answer  had  been  taken  out  of  the  Clerk's 
office  by  one  of  the  complainant's  Counsel,  a  few  days  before 
Court,  and  that  he  had  inadvertently  kept  it  till  the  morning 
of  Wednesday,  the  third  day  of  the  term,  when  he  brought  it 
into  Court.  His  Honor,  Jadge  Thohas,  states  in  his  certifi- 
eate  to  the  hill  of  exceptions,  that  the  Counsel  who  moved 
for  leave  to  except,  declared  in  his  place,  that  on  Monday  he 
called  on  the  Clerk  for  the  answer  and  it  could  not  be  found, 
•nd  tliat  he  bad  not  been  able  to  get  it  until  the  case  waft 
called.  Defendant  resisted  the  motion,  insisting  on  the  en- 
forcement of  the  fourth  rule  of  Equity  practice.  The  Court 
decided  to  ^ve  nntil  next  morning  to  file  exceptions,  if  de- 
fendant's Counsel  would  prefer  that  time  to  the  time  specified 
in  tbe  motion  for  leave,  the  Court  deciding  to  allow  tbe  ex- 
ceptions to  be  filed  at  some  time  thereafter,  but  letting  the 
defendant's  CoanBcl  know  that  he  vroold  fix  the  partienlac 
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time  90  as  to  suit  their  viBheB.  Defendant's  Counsel  ex* 
pressed  no  preference  for  any  partioolar  tiqie  ;  and  so,  tke- 
Goort  granted  the  plaintifiB  leave  to  except,  and  on  the  terms^ 
as  to  time,  nhich  they  asked  for. 

The  next  morning  the  Court  heard  argument  on  the  ap^tli- 
cation  to  dismiss  the  cross-bill.  While,  Counsel  for  plaintiff' 
in  the  cross-bill  was  addressing  the  Court,  he  spoke  of  the 
pending  demurrer,  when  Counsel  for  the  other  side  informed 
him  that  it  was  withdrawn,  which  was  the  first  notice  girai 
to  the  Counsel  or  the  Court  of  that  fact. 

It  was  announced  in  the  argument  bj  Counsel  for  defend- 
ants in  the  cross-bill,  that  they  had  filed  a  bill  supplement^ 
to  their  original  bill,  assenting  to  the  opening  of  the  setUe- 
ment  prayed  for  in  the  cross-bill.  This  supplemental  bill 
had  been  presented  to  his  Honor,  and  by  him  allowed  to  be 
filed,  after  theadjournment  on  the  preceding  evening,  (Thurs- 
day, March  ISth,)  and  it  did  not  appear  that  it  had  been 
served  on  defendant,  or  that  he  or  his  Coansel  had  any  notioe 
of  it  till  it  was  referred  to  in  the  argument. 

It  was  announced  that  no  objection  was  made  by  Slow 
and  wife,  to  the  dismissal  of  the  cross-bill. 

His  Honor  refused  to  allow  the  dismissal  of  the  bill,  hoU- 
ing  that  a  party  complainant  in  Equity  has  no  absolute  right 
to  dismiss  his  bill,  whether  it  be  an  original  or  cross-bill ;  ftnd 
that  under  the  facta  of  this  case,  the  cross-bill  should  not  be 
dismissed. 

To  which  decision,  Counsel  for  Hammond  excepted. 

Aeeruan,  for  plaintiff  in  error. 

Thomas;  Cobb,  for  defendant. 

By  the  Court. — BKHMiHa,  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  refusing  to  dismiss  the  oniB»- 
bill,  on  the  motion  of  Hammond,  the  complainant  in  that  bill] 
Ihis  is  the  first  question. 
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The  general  principle  that  a  complainant  has  the  right,  at 
}u8  pteaanre,  to  dlBmiss  or  withdraw  his  suit,  is  not  denied. 
Bat  it  18  insisted  that  the  facts  of  the  case  of  this  complain- 
ant, Hammond,  make  his  case  an  exception  to  the  general 
rnle.  The  cross-bill  showe,  it  is  insisted,  that  snbseqnent  to 
the  filing  of  the  bill  a  settlement  of  most  of  the  matters  con- 
tained in  the  bill  had  taken  place ;  that  the  complainant  in 
the  cross-bill,  Hammond,  was  diseatisfied  with  the  settlement 
and  wished  it  rescinded ;  and  that,  offering  to  put  things  \n 
the  state  it^  which  they  were  before  the  settlement  as  far  M 
possible,  he  prayed  for  a  rescisBion  of  the  settlement;  and 
that  to  pat  things  in  that  condition,  woald  require  the  restora- 
tion to  the  complainants  of  certain  property  or  certain  righta 
which  they  had  relinqalsbed  in  the  settlement.  In  short,  the 
cross-bill,  the  defendants  in  error  say,  contitins  an  offer  to  re- 
sdnd  a  settlement.  And  they  argue  that  such  an  offer  binds- 
the  party  making  it,  so  that  be  cannot  withdraw  it  withont 
the  consent  of  the  other  party. 

But  is  this  trae,  anless  the  offer  has  been  accepted  ?  W» 
^nk  not.  It  is,  in  general,  a  first  principle  that  to  make  anj 
party  to  a  contract  bound,  all  the  parties  must  be  boond. 
Were  the  defendants  in  the  cross-bill  bound  by  the  offer  of 
the  complainant  in  that  bill  to  rescind  the  settlement,  wheth- 
er they  accepted  the  offer  or  not  ?  Certainly  not.  Neither, 
therefore,  was  he  bound  by  it  unless  there  is  Boroetbing  to 
take  the  case  oat  of  the  general  principle.  And  wc  see  no- 
thing to  take  the  case  oat  of  that  principle. 

The  question,  then,  becomes  this:  had  the  defendants  in 
the  cross-bill  accepted  the  offer  of  rescission  at  the  time  when 
the  complunant  in  that  bill  moved  that  the  bill  should  be 
dismissed  ! 

So  far  from  having  done  so,  they  had  demurred  to  the  bill 
containing  the  offer — that  is,  they  had,  themselves,  prayed 
the  Court  to  dismiss  the  bill,  and  thereby  had  prayed  the 
Court  to  render  the  offer  nugatory. 
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■  The  defendants,  then,  had  not  accepted  the  offer,  but  had' 
Tirtually  rejected  it. 

This  being  so,  the  offer  was  not  binding  on  the  complunant; 

But  if  it  TTos  not,  then  it  la  clear  from  what  baa  been  eaid, 
that  he  had  the  right  to  an  order  dismiseing  his  bill. 

[1.]  We  think,  therefore,  that  the  Court  below  erred  in 
not  granting  the  motion  of  the  complainant  in  the  cross-bill 
to  diemisB  that  bill. 

If  the  offer  in  that  bill  had  been  accepted  and  acted  on — 
Bo  acted  on  thai  not  to  hold  the  party  making  it  bound  by  it 
would  be  the  occasion  of  loss  to  the  opposite  parties,  then  oar 
conclusion  might  have  been  different. 

The  leave  granted  to  the  complainants  in  the  bill  to  amend 
the  bill,  was  merely  euperflBOoa.  Whatever  right  it  conld 
confer  had  been  conferred— conferred  without  it  by  the 
Ainendment  Act  of  1854.     {Acts  of  1854r-*48.) 

The  parties  plaintiff  to  the  bill  at  the  time  when  it  was  filedf 
were  Sloan  and  Wife  and  Benjamin  C  Houston.  After- 
wards, and  it  seems  before  the  filing  of  the  answer,  Houston 
died.  At  March  Term,  1856^  some  two  months  and  more 
after  the  answer  had  been  filed,  Mary  B.  Houston  was  made 
a  party  in  place  of  the  deceased,  Benjamin  0.  Houston.  As 
soon  as  this  was  done,  the  place  of  the  plaintiffs  thus  being 
full,  they  asked  leave  to  except  to  the  answer.  Leave  was 
granted  to  them  to  do  so,  with  the  privilege  to  the  defendant 
to  name  the  time  within  which  the  exceptions  were  to  be  filed. 
The  defendant  declined  to  avail  himself  of  the  privilege,  and 
the  Court  itself  named  three  months.  Was  this  wrong  in  the 
Court  ?    We  think  not. 

The  complainants  in  the  hill  had  elected  to  sue  jointly. 
They  had  the  right  to  do  so  ;  and  but  for  our  Statute  of  1U36, 
{Cohb'a  Dig.  468,)  it  would  have  been  their  duty  to  do  so. 
When  one  of  them  died,  it  was  therefore  the  right  of  the 
others  to  have  his  place  filled,  if  practicable,  befofe  they- 
coultl  be  required  to  go  on  with  the  suit. 

This  being  so,  the  failure  to  except  to'the  answer  until  tie 
fourth  day  of  the  term  nc.\t  following  the  filing  of  the  answer,. 
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WM  not  evideocfl  of  laehet.  Certainly  Mre.  Houston  could 
Dot  bftve  excepted  at  an;  time  before  the  time  at  which  she 
uked  leave  to  except.  And  the  other  plaintiflTs  had  the  right 
to  stand  \>y  her  side. 

The  fonrth  Eqnity  rule  was  never  conEtmed  qb  &pf  iicnhle 
to  cues  in  which  the  ordinary  course  of  an  Equity  euit  has 
been  interrupted  by  a  death  or  a  marriage. 

Bnt  with  respect  to  that  rule,  it  is  to  be  rcmemberod  that 
this  Conrt  has  decided,  that  so  n^uch  of  it  as  requires  the  nn- 
flwer  to  be  filed  within  four  months  from  the  adjournment  of 
the  Coart  to  which  the  subpoena  is  returnable,  is  contrary  to 
the  68th  section  of  the  Act  of  1799,  a  part  of  which  is  as  fol- 
lows :  '*  and  the  party  against  whom  sncfa  bill  shall  be  filed, 
Bhall  appear  and  answer  to  the  same  at  the  next  Court" 
{MeBougald  vt.  Carey,  12  Ga.  B.) 

The  time  of  excepting  appointed  by  the  rule  was,  no  doubt, 
appointed  with  reference  to  the  time  of  answering  appointed 
by  the  rule.  The  nile  falling  as  to  the  latter,  must  therefore, 
it  would  seem,  fall  as  to  the  former. 

The  complainaota,  then,  at  the  time  when  they  asked  leave 
to  except,  were  in  order  to  ask  the  leave. 

That  being  so,  could  the  defendant  expect  more  than  the 
privilege  of  naming  the  time  within  which  the  exceptions 
were  to  be  filed?  Surely  not  And  when  the  defendant  de- 
dined  to  name  a  time,  it  was  qaite  proper  for  the  Court,  in 
itself,  appointing  a  time  to  consult  the  convenience  of  the  op- 
posite parties. 

[2.]  The  Court,  therefore,  we  think,  committed  no  error 
in  granting  the  leave  to  file  exceptions  within  three  mouths* 
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Beck  u.  Ponndt. 

Ko.  6. — Robert  R.  Beck,  plaiotiff  ia  error,  vs.  Madisob 
Pounds,  defendant  in  error. 

[1.]  School  articles :  "  I,  R.  R.  Beck,  propote  to  tutch  &  CluMical  and  En- 
glish school  at  Fouatain,  (or  the  term  of  ten  months,  to  conaiet  of  fortj' 
weeks  of  live  daya  eitch.  Tbe  fullowiag  rates  of  tuition  nt,  the  sub- 
■eribers,  agree  to  pay  the  |)roposed  teacher,  at  the  eipiratiOD  of  tbe  term : 
OTtbograpbj,  reading,  writing  and  arithmetic,  $16  60  per  BGholaT,  &e. 
All  day  scbolars  will  be  charged  one-fourth  more  tban  the  above  rates." 
Then  follows  tbe  names  of  the  subscribers,  with  tbe  number  of  scbolan 
eaterod  by  each :  IMd,  that  tbe  liability  of  the  subscribers  was  several  and 
Dot  joint. 

Assnmpsit,  &c.  in  Warren  Saperior  Court.  Pecision  by 
Jadge  Jahe3  Thomas,  April  Term,  1856. 

TKis  vaa  a  suit  upon  school  articles  by  tbe  teacber,  against 
one  of  the  Bubscribers.  Tbe  articles  were  aa  follows:  "I, 
K.  K.  Beck,  propose  to  teach  a  Classical  and  English  school 
at  Fountain,  for  tbe  term  of  ten  months,  to  consist  of  forty 
weeks  of  five  days  each.  Tbe  following  rates  of  tuition  we, 
the  subscribers,  agree  to  pay  the  proposed  teacher,  at  the 
expiration  of  the  term."  The  rates  of  tuition  follow  and  the 
names  of  tbe  eubscribcrs,  with  the  number  of  scholars  en- 
tered by  each. 

When  offered  in  evidence,  the  Court  ruled  out  tbe  articles, 
on  tbe  ground  that  it  was  a  Joint  agreement  and  undertaking, 
and  that  one  subscriber  could  be  sued  alone.  Tiiis  is  tbe 
gply  error  complained  of  in  this  record. 

Pottle,  for  plaintiff  in  error. 

GiBsos,  for  defendant  in  error. 

Bif  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Whether  these  school  artjcles  be  techmcally  constmed, 
or  interpreted  according  to  the  obvious  meaning  and  inten- 
tion of  the  parties,  the  case  is  with  the  plaintiff  in  error. 
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That  euh  employer  deeigned  to  obligate  himBelf  to  pay 
fw  the  tnitioB  of  ever;  other  patron's  pnpils,  no  one,  for  s 
aoment,  can  believe.  Sach  a  conclnsion  would  do  violence 
to  common  sense,  as  well  as  the  common  anderstanding  of 
the  conntry.  Are  they  thas,  technically,  bonnd  opoa  this 
paper  ?    We  think  not. 

The  nature,  .and  especially  the  eutireuess  of  the  considera- 
Uon,  ia  of  great  importance  in  determining  whether  the  pro- 
mise be  joint  or  several ;  for  if  the  consideration  moves  from 
many  persons  jointly,  the  promise  is  joint ;  if  from  many 
persons,  but  from  each  severally,  there  the  prombe  is  several. 
(I  Paraotu  on  Contractg,  19,  20,  citing  Bell  v*.  Ckaplainy 
Eardrea,  321.) 

Tested  by  this  rale,  the  case  is  plain. 

Apply  the  principle  called  reddendo  singula  tingulit :  that 
is,  of  diatribnting  out  the  contract  and  giving  to  each  his 
own,  and  the  liability  of  the  defendant  is  separate  and  indi- 
viduals Under  this  head  Mr.  Bouvier,  in  bis  Law  Diction- 
ary, 2d  vol.  p.  420,  puts  this  example :  Two  descriptions  of 
property  are  given  together  in  one  mass ;  both  the  next  of 
.kin  and  the  heir  cannot  take,  unless  in  cases  where  a  coa- 
-struction  can  be  made  reddendo  tingula  tingulit — that  the 
next  of  kin  shall  take  the  personal  estate,  and  the  heir  at 
law  the  real  estate.  (Vide  14  Vet.  490;  11  Eatt,  513,  »; 
£ae,  Ahr.  Conditvmi,  L.) 

Had  Mr.  Beck,  the  teacher,  sought  to  charge  his  patroaa 
as  securities,  each  for  the  rest,  it  would  not  have  been  so 
strange,  although  the  law  would  have  been  against  him. 
Bat  that  Mr.  Pounds  should  insist  that  Mr.  Dozier,  Mr. 
Dyer,  Mr.  Beall  and  every  other  employer,  is  jointly  liablo 
witli  himself  for  the  tuition  of  his  two  children,  is  rather  sia- 
.gnlv. 
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Crow  and  another  nt.  WhitiFOTth. 

Ko.  7. — 0.  Grow  and  another,  plaintiffs  in  error,  vs.  Jos.  J. 
Whitwobth,  defendant  in  error. 

[I.]  A  dabtor  buTiDg  three  children,  each  under  fifteen,  canwd  a  tract  of 

fin;  acres,  and  a  little  more,  to  be  laid  off  from  the  body  of  hia  land,  that 
it  might,  under  the  Eiemptiag  Act  of  1841,  he  eiemptod  from  sale  to  sat- 
ialy  a.fi.fa.  agaiost  him.  The  Sheriff,  ncTerthelesg,  levied  the  fi.  fa.  on  the 
tract,  and  lold  It:  Hdd,  that  aa,  by  the  Act  of  1811,  the  debtor  wu  enti- 
tled to  have  DO  more  than  Lbirtj-flTe  acrea  free  from  sucbj!.  fa.  and  not 
entitled  lo  that,  unless  he  first  hid  had  it  Burvejed,  and  its  boundaries  no- 
tified to  the  Sheriff,  the  sale  bj  tlie  Sheriff  was  a  lawful  %sit. 
[3.]  The  tract  aforesaid,  bad  upon  ii  a  grist-mill :  mW,  that  this,  too,  pre- 
vented it  from  being  exempt,  under  the  Act  of  1641. 

Ejectment,  in  Babnn  Superior  Court.  Tried  before  Judge 
Jacksoh,  at  April  Term,  1856. 

In  September,  1842,  an  action  for  elander  was  commenced 
in  Habersham  Superior  Court  by  Joseph  S.  Whitvortb,  as 
next  friend  of  bis  daughter  Julia  Ann  Whitvrorth,  against 
Lacy  Stewart.  At  April  Term,  1844,  of  said  Court,  the 
suit  was  dismissed,  and  judgment  entered  against  Whitworth  ^ 
for  costs.  On  this  judgment  a  ^  fa.  issued,  which,  in  Au- 
gust, 1851,  was  levied  on  lot  of  land  No.  101,  in  the  ISth 
district  of  Rabun  County — the  lot  containing  250  acres. 

Pending  the  levy,  Whitworth  employed  the  Comity  Surveyor 
to  lay  off  for  him  fifty  acres,  under  the  Exempting  Laws. 
The  tract  laid  off  was  22^  chains  square,  and  contained  neajrly 
51  acres.  The  Sheriff  sold  the  remaining  200  acres.  This 
sale  not  satisfying  the  execution,  be  afterwards  advertised 
and  sold  the  tract  laid  off,  and  Stewart  bought.  The  Sheriff 
dispossessed  Whitworth,  and  put  Stewart  in  possession. 

Whitworth  then  brought  his  action  of  ejectment  in  Kabun 
Superior  Court,  against  Crow  and  Harrison,  who  were  ten- 
ants under  Stewart.  At  the  appearance  term,  Stewart  was 
made  a  co-defendant. 

Upon  the  trial  of  this  suit  at  April  Term,  1856,  the  facts 
above  stated  were  proved.*   There  was  also  testimony,  that 
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prading  the  levy,  WbitwcHtli  gave  notice  to  Stewart,  the 
plaiBtiff  in  ji  fa.~to  Appoint  a  valuing  agent,  and  Stevart  de- 
dined.-  It  waa  f  roved  that  the  land  in  diapate  was  the  rite 
of  a  small  grist-mill,  at  which  Whitworth  groaod  for  his  fam- 
3^  use,  and  for  his  still,  nntil  after  he  was  dispossessed ;  and 
bad  formerl;  ground  for  some  of  the  neighbors.  It  was  alao 
proved  that  Whitworth  had  three  children  under  fifteen  yean 
of  age. 

Coooael  for  defendants  requested  the  Court  to  charge  Qm 
Jury,  that  the  Exempting  Laws  do  not  operate  upon  exe- 
eotims  in  suits  for  tortt ;  that  the  fi.  fa.  under  which  this 
land  was  sold,  was  founded  on  a  tort,  and  had  relation,  for  the 
purposes  of  the  Exempting  Statutes,  to  the  time  charged  in 
the  declaration  as  the  time  of  the  alleged  tort;  that  if  the 
land  was  the  site  of  a  grist>mill  propelled  by  water,  plaintiff 
was  not  entitled  to  recover;  that  as  plaintifi^  if  entitled  at 
all,  derived  his  right  from  the  Exempting  Law  of  1841,  and. 
was  therefore  entitled  to  thirty-five  acres  only,  (twenty  for 
himself,  and  five  for  each  of  his  children  under  fifteen  years,) 
under  this  declaration,  and  the  proof  of  the  size  of  the  tract 
laid  ofi*,  he  could  not  recover ;  that  it  was  Whitworth's  duty 
to  have  the  land  valued  by  three  agents,  m  required  by  the 
Statute ',  and  that  the  refusal  of  Stewart  to  appoint  one,  did 
not  excuse  him  from  appointing  one  and  applying  to  a  Justice 
of  tiie  district  to  appoint  another;  and  if  he  had  not  done  so, 
he  could  not  recover. 

These  charges  the  Court  declined  to  give,  and  charged  as 
follows : 

"  lids  was  a  case  arising  under  the  Poor  Man's  Law.  In 
his  opinion,  this  law  extended  to  executions  in  cases  of  torty 
but  here,  it  was  not  necessary  to  charge  to  that  extent :  be- 
cause, the  execution  under  which  this  land  was  sold,  being 
for  coats  in  a  slander  case  against  the  original  piaiutiS',  is  not 
founded  on  a  tort,  but  on  a  contract — -an  implied  contract 
made  by  a  plaintiff  when  he  brings  suit  to  pay  costs  to  tha 
defendant,  if  he  be  cast.  This  contract  ia  made  where  the 
action  is  commenced ;  and  Uierefore,  this  case  cornea  under 
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the  Exempting  Act  of  1841,  and  not  that  of  1843.  Under 
that  Act,  the  plaintiff  was  entitled  to  thirty-five  acres  of  land^ 
Under  this  declaration,  in  which  he  has  claimed  fiftj  acres, 
and  the  proof  of  his  having  had  a  little  more  than  fiftj  aeree 
laid  off,  he,  in  strictneBS  of  lav,  perhaps,  cannot  recover 
thirty-five  acres.  Bnt  in  order  to  do  justice,  the  Court 
charges,  that  he  can  recover  thirty-five  acres,  if  the  Jury  be- 
lieve that  in  other  respects,  he  has  complied  with  the  Stat- 
Dte.  Upon  the  question  of  the  mill,  the  Court  charges,  that 
the  mill-site  which  was  intended  by  the  Legislature  to  pre- 
vent the  exemption,  was  a  mill-site  of  greater  value  than  the 
land,  and  not  a  little  tnb-mill  on  a  little  insignificant  branch 
np  here  in  the  mountains.  The  true  question  was,  whether 
the  land  derived  its  chief  value  from  the  mill-site,  or  from 
its  adaptation  to  agricultural  purposes ;  and  if  the  Jury 
believe  from  the  evidence,  that  the  mill,  lant],  improvements 
and  all  was  not  worth  more  than  $100,  they  should  not  be 
prevented,  by  such  a  mill-site  being  on  it,  from  finding  for 
the  plaintiff.  As  to  the  valuation,  Whitivorth  had  done 
enough,  if  he  gave  notice  to  Stewart  to  appoint  a  valuing 
agent  and  Stewart  declined.  If  he  had  gone  on  and  got  a 
Jastice  of  the  Peace  to  appoint  one,  and  had  appointed  one  . 
himself,  a  valuation  made  by  these  two  might  have  been  ille- 
gal,  and  not  in  conformity  to  the  statute  which  defendants 
had  insisted  shouTd  be  strictly  pursued." 

To  which  charge  and  refusal  to  charge,  defendants  ex- 
cepted. 

The  Jury  found  for  plaintiff  thirty-five  acres  of  the  land  in 
dispute,  with  costs,  and  for  rent,<S116. 

At  the  same  term,  defendants  moved  in  arrest  of  judgment 
on  the  grounds,  that  the  verdict  was  inoonsistent  with  the 
declaration,  and  that  no  definite  Judgment  or  writ  of  pMSOR- 
Bion  could  be  founded  upon  it,  and  that  the  wife  of  plaintiff 
was  not  made  a  party  plaintiff  to  the  action.  This  mo(i<Hi 
was  over-ruled,  and  defendants  excepted. 

The  Court  then  passed  aa  order  that  a  writ  of  possession' 
be  issued,  requiring  the  Sheriff  to  take  the  Gotuity  Sncreyor- 
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VpHa  ibe  premises  in  dispute,  and  bare  thirty-fire  acres  laid 
oot  of  said  land,  and  that  the  Sheriff  pub  plaintiff  in  possea- 
aion  of  the  ebrae,  leaving  the  remainder  of  the  land  in  poa- 
seaaioQ  of  defendant,  and  divide  and  lay  off  the  same  with 
reference  to  the  vnlae,  and  having  the  dwelling  upon  the 
thirty-five  acres.     To  which  defendants  excepted. 

The  plaintiffs  also  excepted  to  that  part  of  the  Court's 
dtarge  which  fixed  the  coramencemeat  of  the  action^  and  not 
tlw  rendition  of  the  judgment,  as  the  date  of  the  contract  to 
pay  costs,  he  insisting  that  he  was  entitled  to  the  fifty  acres 
Qjwmpted  under  the  Act  of  1843. 

Sy  consent,  hJa  exceptions  were  filed  in  defendants'  bill. 

AxEKHAN,  fi]r.pl«ntL&  in  error. 

BiiLLicAN,  for  deieadants  in  error. 

Bj/  the  Court. — Bbkhibo,  J.  delivering  the  opinion. 

33ie  qaeation  in  this  case  was,  whether  the  Sheriff  had  aa- 
ihority  to  sell  the  tract  of  land  laid  off  to  be  exempt  from 
sale  t  He  did  stSl  it.  And  that  question  depends  npon  sev- 
eral others,  and  among  them,  apon  these  two:  Whethei-,  un- 
der, the  Exempting  Act  of  1841,  when  a  man  having  three 
duldren,  all  under  fifteen,  causes  afl  much  as  fifty  acres  of  his 
land  to  be  laid  off,  the^traot  or  any  part  of  it  is  exempt  from 
Bale  to  satisfy  his  debts !  Secondly.  Whether  uiy  part  of 
the  land  of  such  a  man  is  Qzempt  from  such  a  sale,  if  the  part 
has  a  grist-mill  on  it  7 

The  Act  decl»reB,  that  '*  Erory  white  citizen  of  this  State, 
male  or  female,  being  the  head  of  a  family,  shall  be  entitled 
to  own,  bold  and  possess,  free  and  exempt  from  levy  and  sale, 
by  Tirtae  of  any  judgment,  order  or  decree  of  any  Court  of 
Law  or  Equity  in  this  State,  founded  on  any  oontracts  made 
after  the  first  day  of  May  next,"  (May,  1842,)  "  or  any  pro- 
cess emana^g  from  the  same,  twenty  acres  of  land,  and  the 


,.cdb.GooyIc 


42    .  SUPSEME  COUET  OP  GEOBGIA. 

Crow  imd  anolber  n.  Whitworth. 

odditioii]^  sam  of  five  acres  for  e&ch  of  his  or  her  childreik 
under  the  age  of  fifteen :  Provided  that  the  same,  or  any 
part  thereof,  be  not  the  site  of  any  city,  town  or  village,  or 
of  any  cotton  or  wool-factory,  saw  or  gnst^mill,  or  of  any- 
other  machinery  propelled  by  water  or  steam."  This  ie  de- 
clared in  the  first  section  of  the  Act. 

The  second  section  of  the  Act  declares,  that  "  When  any 
head  of  a  family  shall  own  a  greater  quantity  of  land  than 
that  exempted  from  levy  and  sale  by  the  provisions  of  the 
first  section  of  this  Act,  that  he  or  she  shall  procure  th© 
County  Surveyor  to  lay  off  the  namber  of  acres  so  exempted, 
80  aa  to  include  the  dnelling-house  and  4mprovements  of  the 
original  tract  (if  there  be  any  thereon.")  "  And  he  or  she 
shall  designate  to  the  Sheriff,  or  other  officer  in  whoSe  hands 
the  process  directing  a  levy  and  sale  may  be,  the  boundary 
so  laid  off,  and  it  shall  not  be  lawful  for  the  Sheriff  or  other 
officer  to  levy  on  or  sell  the  tract  Bo  designated." 

The  third  section  is  as  follows:  " No  land  shall  be  exempt- 
ed from  levy  and  sale 'under  the  provisions  of  this  Act,  which 
derives  its  chief  valne  from  other  cause  than  its  adaptaUoo 
to  agricultural  purposes."     (Gohb'a  Dig.  389.) 

These  are  the  parts  of  the  Act  from  which  the  answers  to 
the  two  questions  are  to  be  gathered. 

Do  they  make  it  unlawful  for  the  Sheriff  to  sell  as  much 
as  fifty  acres,  belonging  to  a  man  with  three  children  under 
fifteen,  if  he  has  caused  the  fifty  acres  to  be  surveyed,  &c.  as 
exempt  from  sale,  for  his  debts  ? 

-  In  our  opinion  they  do  not.  If  such  a  person  should  cause 
twenty  acres  for  himself,  and  five  for  each  of  his  three  chil- 
dren— thirty-fioe  in  all — to  be  surveyed  and  laid  off,  and 
should  designate  to  the  Sheriff  the  tract  so  laid  off,  and  the 
Sheriff  should,  nevertheless,  sell  it,  then  these  provisions  trf 
the  Act  would,  as  we  think,  render  such  sale  unlawful.  But' 
unless  the  person  did  all  this,  the  same  provisions  of  the  Act 
would,  to  our  mind,  render  the  sale  of  any  part  of  his  land, 
by  the  Sheriff,  "lawful."  That  is  the  necessary  implicatioD, 
fVom  the  closing  part  of  the  second  section.    And  the  first 
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wction  must  be  takes  with  tbe  Bccoud,  and  Bome  efect  must 
be  given  to  both,  if  possible. 

Tbe  Act  prorides  a  mode  for  valuing  tbe  parcel.  AVe  do 
not  say  that  we  cooaider  a  resort  to  this  mode  an  iadiBpcttaa- 
ble  condition  to  the  exemption  of  the  parcel.  We  rtither 
think  it  is  not.  Bnt  a  compliance  with  the  other  require- 
jnents  of  the  Act,  we  think,  is,  the  requirements  as  to  a  sur- 
vey, and  a  notificatiofi  to  tbe  SherifT.  On  a  compliance  with 
Ihese,  it  shall  not  "  be  lawful"  for  the  Sheriff  to  levy.  Tins 
is  what  is  expressed.  On  a  non-compliance,  it  shall  be  lawful 
for  the  Sheriff  to  levy.     Thb  is  what  is  implied. 

Taking  one  part  of  the  Act  by  another,  this  is  the  result 
Jo  which  we  are  led.  We  should  be  led  to  the  same  conclu- 
eioD  by  the  argument  from  the  inconvenient,  how  would  it 
be  possible,  in  any  ease,  for  the  Sheriff  to  know  what  was  ex- 
empt, unless  it  was  set  apart  by  bonndaries,  and  he  was  made 
aoqnajnted  with  tbe  boundaries  ? 

[1.]  We  think,  therefore,  that  for  aught  that  is  contained 
in  tbe  Act  aforesaid  of  1841,  it  was  lawful  for  the  Sheriff  to 
sell  the  tract. 

[2.]  We  think,  too,  that  if  any  part  of  a  man's  land  has  a 
^rist-mill  on  it,  that  part  cannot  be  exempt  fi-om  liability  to 
be  applied  to  the  payment  of  his  debts.  The  first  section  of 
the  Act  expratly  excepts  such  part  from  the  exempting  effect 
of  the  Act.  And  section  three  cannot,  by  implication,  bring 
such  part  within  such  exempting  effect,  even  though  such  part 
do  not  derive  "  its  chief  value"  from  the  mill,  bnt  from  "  its 
adaptation  to  agricultural  purposes";  for  the  implication  from 
that  section  that  would  bring  such  part  within  the  exempting 
effect  of  the  Act,  is  not  a  neeeiiary  one.  And  it  is  a  rule 
that  the  ex[>resBecl  will  of  the  Legislature  is  not  to  be  consid- 
ered as  abrogated  by  any  but  a  neeextary  implication. 

It  follows,  that  we  think  the  charge  of  tbe  Court,  so  far  as 
it  differs  from  the  conclusions  to  which  we  have  come,   was 
erroneous. 
.    A  new  trial  is  therefore  granted. 

And  as  these  points  must  make  an  end  of  all  the  other 
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qaestiooa  raiBed  in  the  case,  we  leave  those  CjueBtiosB  without 
notice. 

It  may  not  bo  amies  to  remark  that  the  question  whether, 
ifWhitwortb  caused  as  much  as  fifty  asres  to  be  laid  off  by 
mistake,  he  is  be^ODd  redress  in  Equity,  was  act  considered 
by  U8. 


No.  8.— Miles  M.  Norton,  plaintiff  in  error, 
Cbawford,  defendants  in  error. 


[1.]  A  traoBfer  of  s  stock  of  gooii  hj  H,  a  debtor  in  failiiii;  circa  instances, 
lo  B  a  cceditor,  with  power  to  eell  lb«  imm  at  pablie  aaction,  and  after 
appljing  the  proceeds  to  thsexiingnisbmeDtof  A's  debt,  the  balance  to  b« 
turned  orer  to  C,  to  be  aeed  and  appropriated  to  the  satisfactioa  of  hia  da- 
maod,  and  the  recidno  to  D  for  a  like  purpose :  Held  to  be  void,  aa  falling 
within  the  prohibition  of  the  StatDte  of  IBIS,  agidnst  partial  aeBlgnmeata. 

Certiorari,  in  Clarke  Sujierior  Court.  Decision  by  Judge 
James  Thomas,  at  Chambers,  March,  1856. 

Cobb  &  Crawford  brought  suit  against  Perrin  Benson,  aod 
issued  garnishment  to  Miles  M.  Norton,  Norton  answered, 
and  on  his  answer  issue  was  joined,  and  a  judgment  rendered 
for  the  plaintiflB.  Norton  appealed.  On  the  trial  of  the  ap- 
peal, objection  was  made  to  the  note  being  placed  in  eTi- 
dence,  because  the  summons  was  headed  '*  Cobb  &  Crawford 
118.  Perrin  Benson,  and  Miles  M.  Norton,  garnishee,"  and  the 
note  was  made  by  Benson  only.  The  Court  over-ruled  this 
objection. 

The  affidavit  and  bond  to  obtain  garnishment,  was  then 
objected  to — 

1st.  Because  the  affidavit  does  not  say  the  affiant  "  ia  ap- 
prehensive," i>ut  only  "apprehensive,"  &c. 
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2d.  Because  the  affidavit  does  not  state  who  constitute  the 
firm  of  Cotb  ^  Crawford, 

3d.  Because  the  bond  was  not  conditioned  to  pay  all  eottty 

4th.  Because  the  bond  was  given  by  J.  B.  Cobb  &.  T.  H. 
Crawford,  and  the  affidavit  made  b;  J.  B.  Cobb  for  Cobb  & 
Crawford. 

5th.  Because  there  was  no  certified  copy  of  the  affidavit 
made  oat  by  the  llagistrate  and  delivered  to  the  Constable, 
lapoa.  which  the  Bummons  of  garaishment  might  be  served. 
^%e8e  objections  were  over-ruled. 

The  main  questions  were  upon  the  following  aesignmeats 
^rade  by  Benson,  viz : 

"Atlwus,  7  Oct.  1854.  We  hereby  assign  over  the  fore- 
^ing  list  of  accounts,  for  value  received,  to  Miles  M.  Nor- 
ton, G.  E.  Clarke  and  S.  S.  Clarke  &  Co.  to  go  to  the  pay- 
ment of  their  claims  against  us,  according  to  amooot ;  and 
'th«y  and  their  agent,  Capt.  Wm.  H.  Dorsey,  are  authorized 
'to  collect  and  receipt  for  the  same. 

Witness  our  hands  and  seals  the  date  above." 

*'<jBOEoiA,  Clarke  County  : 

Know  all  men  by  these  presents,  that  I,  Perrin  Benson, 
bave  this  day  transferred  to  Itliles  M.  Norton  all  my  stock 
of  goods  which  now  remains  on  hand,  of  every  kind  and 
character,  together  with  all  my  household  effects,  including 
my  mantle  clock  and  other  articles,  not  by  law  e.'cempt  from 
levy  and  sale,  for  the  benefit  of  poor  debtors'  families,  in 
consideration  of  the  sum  of  One  Hundred  and  Eighty-two 
Dollars,  principal,  for  which  ho  has  and  holds  my  note; 
hereby  g'^^S  ^^^^  Norton  power  and  authority  to  sell  said 
goods  at  public  auction  to  satisfy  said  debt.  And  if  any  ba- 
Uacc  be  left,  then  I  hereby  transfer  the  same  to  Isaac  M. . 
Kenney,  in  consideration  of  Thirty  Dollars  duehim  from  me. 
And  the  balance,  if  any  is  left,  to  one  William  Mason,  at  a 
AHj  fair  valuation,  with  power  to  said  Kenney  and  Mason  to 
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aell  «ud  goods  at  public  auction,  in  payment  of  debts  noir 
dma  and  owing  by  me  to  said  Norton,  Kenne;  and  MasoQ. 
<Hv«a  under  mj  hand  and  seal,  Oct.  9th,  1854." 

These  aasignments  were  before  the  Jury,  and  sTidence  that 
JSTorton  received  more  than  enough  to  pa;  the  plainUflb'  de- 
mand under  them.     The  verdict  vaB  for  the  plaintiffs. 

A  aertutrari  was  sued  out  to  the  Superior  Court  which,  by 
ooQsoit,  was  heard  before  Judge  Thomas.  He  held  that  the 
fixst  assignment  was  good,  tbe  last  void.  He  granted  a  new 
trial  on  the  objection  to  the  summons ;  and  also,  on  the  fifth 
olijeetion  to  tbe  affidavit  and  bond. 

Both  parties  excepted  to  the  decision,  and  all  the  qneo- 
tioos  were  submitted  to  this  Court. 

C.  PiBPLES,  for  Norton. 

Thokas  ;  OoBB,  for  Cobb  k  Crawford. 

The  Court  not  being  unanimous  on  all  the  points,  delivered 
<^nions  teriatim. 

£y  the  Court. — Lumpkin,  J.  delivering  the  opinion.       •  ' 

Withont  repeating  the  objections  made  to  tbe  regularity  of 
tiie  proceeding  as  specified  in  tbe  bill  of  exceptions,  and  pro- 
nonneing  a  separate  judgment  on  each,  the  Court  are  unoni- 
nonsly  of  the  opinion  that  none  of  them  were  sufficient,  in 
Jaw,  to  arrest  the  case,  except  as  to  the  omission  of  the 
word  "m"  in  the  affidavit.  Our  brother  McDonald  thinks 
that  the  failure  to  idsert  those  two  little  letters,  i  s,  was  fatal 
sad  incurable.  A  majority  of  the  Court  hold  that  the  oath 
is  good  without  tbem;  and  that  to  make  sense,  they  are  ne- 
cessarily implied,  and  may  be  supplied. 

We  are  all  clear,  that  the  assignment  by  Benson  to  Norton 
jB  void,  under  the  Act  of  1818.  It  is  not  an  altsolute  sale, 
xwr  does  it  claim  or  purport  to  'be.     Had  the  assets  Over-paid 
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die  d«bta  of  Norton,  Ke&ney  and  Mason,  could  it  be  pretm^ 
ded  that  the  Burplns  would  not  revert  to  and  belong  to  Bcok 
son? 

This  is  neither  more  nor  less  than  a  trust  assignment  for  oer* 
tain  preferred  creditors ;  andconaeqnently,  falls  directly  witluit 
the  prohibition  of  the  Statute  of  1S18,  against  partial  eaartiywiik^ 
ces  made  by  a  debtor  in  failing  circnmatanceB.  This  Coorthas 
uniformly  held,  hitherto,  that  the  inBolvent  may  sell  bis  pro- 
perty to  a  creditor  or  any  body  else,  and  that  he  may  man- 
gage  or  pledge  it  by  way  of  security,  ao  as  not  to  put  it  b»- 
yond  the  reach  of  attacbmeDt,  garnishment  or  exeottti<m ; 
but  that  he  could  not  make  a  technicaV  assignment  of  his  «£• 
fecta,  whereby  any  portion  of  his  creditors  vere  excluded. 
Whether  these  rules  have  been  properly  applied  in  ertry 
case  which  has  heretofore  arisen,  is  not  for  me  to  say.  In 
Banki  v».  Clapp,  (12  Ga.  R.  514,)  I  have  my  doubts.  I 
aided  in  the  Judgment  there  rendered,  and  am  responsible  fiir 
niy  proportion  of  the  error,  if,  indeed,  it  bo  one. 

In  the  case  before  the  Court,  I  am  satisfied  that  the  instm- 
ment  is  utterly  null  and  void. 


Bbshixg,  J.  concurring. 

In  this  case  the  Court  is  nnanimous  on  all  the  points  del»^ 
ded,  except  that  as  to  the  sufficiency  of  the  affidavit. 

The  point  on  the  validity  of  the  assignment  of  the  account^ 
ftB  not  decided. 

The  affidavit  waa,  I  think,  sufficient. 

A  word  may  be  supplied  if  the  sense  reqtiires  one  and  thft 
context  points  out  the  word,  and  that  «ven  in  the  case  of  ft. 
Statute.     BringfieU  v».  Carter,  (2  KeUy.) 

In  the  prraent  case  the  sense  requires  the  supply  of  » 
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-word,  and  I  thinlc  tha  context,  naturally  sq4  fairly  taken,. 
points  out  t*  as  that  vord. 

Beeides,  ia  it  sot  to  bo  presumed  that  all  concemod  in  tha.- 
making  of  an  affidavit  of  this  sort,  vhether  party,  attorney 
or  officer,  intend  a  compliance  vith  the  law.  If  it  is,  then  til 
is  the  word  to  be  supplied ;  for  it  takes  that  word  to  make 
oat  a  compliance  with  the  law. 

I  think  the  Court  below  was  right  on  this  point. 


McDoKALD,  J.  dissented,  but  no  dissenting  opinion  has. 
been  deliTSied  to  the  Reporter. 


No.  9. — ChaeleS  R.  Sihhohs,  plaintiff  in  error,  v».  H08H& 
A.  BsNKBTT,  defendant  in  error. 

[1.]  Propert]' maj  darned  by  a  third  perton,  not  ft  partjto  an  attachmmtr. 
•t  taj  Ume  before  a  tale  of  tho  proper^. 

Gaim,  JEc.  in  Jackson  Saperior  Court.  Tried  before  Jndga 
Jaoeson,  February  lenn,  18S6. 

Hosea  A.  Bennett,  as  plaintiff  in  an  attachment,  levied  on 
certain  property  which  was  claimed  by  Charlee  B.  SimnuniB.. 
This  claim  was  not  intei^KMed  nntil  after  judgment  on  the  at- 
tachment. Issue  was  joined  on  the  clum.  At  the  trial,  oa 
motion,  the  Court  dismissed  the  claim,  on  the  ground  that  it 
was  not  entered  before  judgment  on  the  attachment.  This. 
de<aaion  ia  Mugoed  ia  error. 
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C.  Peeples,  for  plaiDtUrin  error. 

Thukhdnd  ;  MiLUCAN,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delirering  the  opinion. 

[1.]  Under  the  FroTincul  Act  of  1761,  the  gomiehe* 
ftlone  could  cltunt  property  attached,  and  unless  he  did  it  at 
the  retorn  term  of  the  attachment,  the  property  levied  on  ma 
to  be  presamed  to  be  the  property  of  the  absent  debtor. 
Third  persons  owning  the  property  attached,  not  being  gar- 
nisbees,  were  left  to  their  action  at  Law.  ( Watkint'  Dig. 
69,  70.)  B;  the  Act  of  1814,  any  person  owning  the  pro* 
per^  attached,  not  being  a  party  to  the  attachment,  was  an- 
thorized  to  claim  it ;  and  the  Statnte  intended  to  designate 
the  officer  and  not  the  individual  to  whom  the  claim  bond 
ahoold  be  execnted.  The  Sheriff  or  Constable  is  to  retnm 
tiie  fact  of  snch  claim  (the  claim)  to  the  Court  (not  the  term 
of  the  Court)  to  which  the  attachment  shall  bo  made  returna- 
ble, and  the  claim  is  to  be  tried  at  the  same  term,  unless  aof- 
ficient  cause  be  shown  to  induce  the  Court  to  continue  the 
ease.  This  provision  does  not  differ  from  the  act  regulating 
clums  in  ordinary  cases.  They  are  required  to  be  tried  at 
the  first  term,  unless  cause  be  shown  for  a  continnsnce.  The 
object  of  both  acts  is  the  same — to  speed  the  trial.  No  im- 
pariance  is  to  be  allowed,  but  the  pleadings  are  to  be  made 
up  at  once  and  the  parties  are  to  proceed  with  the  trial. 

The  Act  of  1761  loft  the  owner  of  the  property  attached, 
if  he  was  not  the  defendant  in  attachment,  to  his  action  at 
Law;  the  Act  of  1814  gives  bim  a  simpler  and  less  cxpcn- 
sive  remedy,  and  there  is  no  reason'  wherefore  he  should  not 
avail  himself  of  it,  at  any  time  before  the  title  passes  to  an- 
other by  a  sale  under  the  levy. 

Indeed,  the  order  of  sale,  after  plaintiff's  judgment  on  tl;e 


..cdbvGooylc 


60  StJPEEME  COTTBT  OF  GEORGIA. 

'  i        UltvbeU  w.  AddJsoD.  "" 

sttachmeDt,  waa  the  Sheriff's  writ  of  ezecntion,  and  the  Act 
directs  him  to  Bell  in  like  manner  ae  if  the  [O'opertj  had  heen 
taken  under  oxeontion.  It  is,  therefore,  the  opinion  of  this 
Court  that  the  claim  was  properly  interposed ;  and  the  jodg- 
inent  of  the  Oourt  below  most  be  rerersed. 


No.   10. — William  W.  Mitchell,    plaintiff  in  error,  va 
JosuH  Addison,  defendant. 


[1.]  If  the  evidence  18  Boch  that  the  Jury  may  tnfer  from  it  tbe  exlaUnMOf 

Biicti  facts  aa  at«  BuCBcient  to  support  tlie  retdict,  a  new  trial  will  not  b» 

grnnied. 
[3.]  \Vben  the  verdict  is  rorthephuutilTfor  "pcindpal,  Interest  and  costs,"  it 

is  to  be  presumed  that  the  Jury  mean  by  the  word  principal,  the  principal 

sued  ror. 


Certiorari,  from  Franklin  Superior  Court.  Decided  by 
JuJge  Jackson,  October  Term,  1855. 

Josiah  Addison  brought  his  action  in  1854,  in  the  Justice's 
Court,  against  William  W.  Mitchell,  for  the  price  of  500 
pounds  of  pork,  at  five  dollars  per  hundred,  furnished  to  de- 
fendant in  January,  1840. 

On  the  trial  before  a  Jury,  plaintifi"  introduced  W.  J.  Ou- 
VEB,  who  testified,  that  in  June,  1853,  ho  heard  a  controrersy 
between  plaintiff  and  defendant,  about  two  jS.  faa.  in  favor  of 
defendant  against  plaintiff,  which  had  been  levied;  plaintiff 
had  the  older  fi.  fa.  and  asked  defendant  where  wa^  the  credit 
of  COO  pounds  of  pork  that  was  paid  him  on  said  fi.  fa.  in 
1840.  Defendant  said  tho  pork  was  credited  on  the  note  on 
Thich  the  younger  ji.  fa.  was  founded;  and  that  if  plaintiff 
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nroold  find  that  note,  if  the  pork  vae  not  credited  on  it,  he 
-would  pay  plaintiff  for  the  pork.  The  plaintiff  proved  the 
same  thing  by  other  witnesses,  and  produced  in  evidence  the 
two^  fat.  and  the  note  on  vhich  the  younger  iras  founded, 
by  which  it  appeared  that  no  such  credit  was  on  either  paper ; 
-and  that  the  note  was  dated  in  1841,  the  next  year  after  the 
pork  was  deUvered. 

Pluntiff  further  proved,  that  defendant  admitted  that  lie 
hadreceiyed  the  pork  in  1840;  that  the  contract  was  for 
500  pounds,  bat  he  (defendant)  did  not  think  there  was  that 
much.  Plaintiff  then  proved  that  pork  was  worth  five  dollars 
per  hundred  in  1840,  and  closed  his  case. 

Defendant  introduced  Joseph  A.  Mitchbll,  who  testified, 
tiiat  he  heard  a  conversation  between  the  parties,  in  which 
defendant  insisted  that  the  note  on  which  the  younger /./i. 
was  founded,  was  given  for  the  balance  of  an  old  note,  and 
that  the  pork  was  credited  on  this  old  note ;  that  plaintiff 
admitted  that  the  younger  note  was  given  in  place  of  an  old 
one,  bat  denied  the  credit  on  the  old  one. 

David  ShitB  for  defendant,  testified,  that  he  heard  plain* 
tiff  say  that  he  had  paid  defendant,  in  1840,  over  500  pounds 
of  pork,  which  was  to  be  credited  on  a  note  which  defendant 
then  held  agaiflst  him ;  but  that  he  had  never  received  credit 
for  it  any  where.  Defendant  also  introduced  evidence  to 
^w  that  the  pork  did  not  amount  to  500  pounds. 

Plaintiff  had  been  notified  to  produce  all  the  old  notes  and 
jE.  faa.  that  he  had  taken  up ;  upon  which,  he  sworo  that  be 
had  none  in  his  possession,  except  those  which  he  had  intro- 
duced in  evidence. 

The  Jory  returned  a  verdict  for  plaintiff  for  the  principal, 
with  interest  and  costs;  and  on  being  asked  by  the  Court 
from  what  time  the  interest  was  to  be  computed,  they  said, 
from  the  delivery  of  the  pork ;  whereupon,  the  Court  entered  ' 
judgment  for  twenty-five  dollars  principal,  and  thirty  dollars 
and  six  cents  interest  and  the  costs. 

To  the  proceedmgs,  defendant  excepted  by  certiorari,  on 
the  grounds — 
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let.  That  the  evidence  did  not  warrant  the  finding  any 
Terdict  against  defendant. 

2d.  That  the  evidence  did  not  trarraDt  the  finding  any  in- 
terest, or  if  any,  only  from  the  time  of  the  new  promise. 

8d.  That  the  verdict  waB  too  uncertain  to  found  any  judg- 
ment upon. 

This  certiorari  on  being  heard,  was  dismissed  by  the  Court, 
and  plaintiff  in  certiorari  exce^teA. 

Pebples  ;  Cooper,  for  plaintiff  in  error. 

Morris  ;  Hull,  for  defendant. 

By  the  Court. — Benniso,  J.  delivering  the  opinion. 

Did  the  evidence  warrant  the  finding  of  any  verdict  against 
the  plaintiff  in  error  ?     This  is  the  first  question. 

And  this  depends  oil  the  question,  whether  the  evidence 
took  the  action  out  of  the  Statute  of  Limitations. 

The  witnesses  for  Addison,  the  plaintiff  in  the  action,  swore 
that  Mitchell,  the  defendant  in  the  action,  said  that  the  pork 
was  credited  on  the  note  on  which  the  younger  fi.  fa.  was 
founded ;  and  that  if  it  was  not,  he  would  pay  said  plaintiff 
for  it. 

The  note  was  produced,  and  there  waa  no  such  credit  on  it. 

This  evidence,  if  trnstworthy,  was  sufBcient  to  take  the  ac- 
tion out  of  the  Statute  of  Limitations.  And  it  was  for  the 
Jury  to  say  whether  it  was  trustworthy  or  not.  It  was  evi- 
dence, and  they  might  have  believed  it.  Therefore,  wo  otm- 
ttot  say  that  there  was  uo  evidence  to  take  the  case  out  of 
the  Statute  of  Limitations;  and  therefore,  we  cannot  say 
that  the  first  ground  of  error  is  true — that  the  evidence  did 
not  warrant  the  finding  of  any  verdict  against  the  defendant 
in  the  action. 

Did  the  evidence  warrant  the  finding  of  any  interest,  or  if 
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■It  did,  did  it  T&rrsnt  the  finding  of  any,  except  from  the  time 
^f  the  new  promise?    Thia  is  the  next  qoestion. 

And  this  depends  upon  whether  the  ev^enoe  was  snob  that 
the  Jnrj  might  be  justified  in  conclnding  &om  it  that  the  de- 
mand soed  on  -was  a  liquidated  one. 

A  demand  ia  a  liquidated  one,  if  the  amount  of  it  has  hflea 
aetertained — settled — by  the  agreement  of  the  parties  to  it, 
or  otherwise. 

Did  the  evidence  antborize  the  Jory  to  infer  that  these  par- 
ties had  agreed  upon  the  amoant  of  the  demand  etied  for  in 
this  action  ? 

The  evidence  shows  that  they  had  made  tome  agreement 
with  respect  to  the  pork,  and  the  credit  of  it  on  the  note. 
Hbe  defendant  in  the  action  admitted  that  the  contract  was 
for  five  hundred  pounds  of  pork.  The  plaintiff  said  he  had 
paid  the  defendant  over  500  pounds  of  pork,  teMeh  waa  to  he 
■credited  oi|a  note  which  defendant  then  held  against  him. 

Might  not  the  Jury  infer  from  this  that  the  agreement  was, 
that  the  pork  was  to  be  rated  at  some  fixed  price  ?  How  else 
would  they  know  what  amount  to  enter  as  a  credit?  We 
think  they  might.  If  they  might,  then  the  question  becoues 
this :  was  there  anything  in  the  evidence  to  authorize  them 
to  say  what  that  fixed  price  was  ?  And  we  think  there  was. 
It  appeared  in  the  evidence,  that  at  the  time  when  the  agree- 
ment was  made,  pork  was  worth  five  dollars  a  hundred.  The 
Jury  might  infer  that  the  price  fixed  by  the  parties  for  the 
pork,  was  the  value  of  the  pork.  Any  other  price  would  b© 
Qsjost  to  one  party  or  the  other.  And  it  is  not  to  be  pre- 
sumed that  both  parties  would  concur  in  a  price  of  that  sort. 

The  result  is,  that  we  think  the  evidence  to  have  been  such 
that  the  Jury  might  have  inferred  from  it,  that  the  demand 
«aed  on  was  a  liquidated  one,  and  also,  what  was  the  amount 
at  which  it  was  liquidated ;  (there  was  evidence  to  show  the 
guantitif  of  pork  paid  to  have  been  500  pounds ;)  and  if  so, 
then  there  was  evidence  to  authorize  the  Jury  to  allow  inter- 
est on  the  demand. 
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That  the  pUi&tiff  in  the  actioa  iras  entitled  to  interest  u, 
however,  perhaps,  to  be  made  out  in  another  way. 

Aooording  to  the  terms  of  the  agreement,  the  pork  was  to 
tw  or«dited  on  the  note,  Baj,  if  we  please,  at  a  quantmn  vat- 
tbat  merely;  yet,  it  was  to  be  created  as  o( . a  particular  ■ 
time — 1840.  Jf  it  had  been  credited  at  that  time,  it  would 
at  onoe  have  satisfied  so  much  of  the  note  aa  would  have  been 
«qaal  to  the  value  of  it ;  and  of  course  the  interest  on  so 
mooh  of  the  note,  would  have  stopped  at  that  time.  That 
credit,  then,  with  its  consequence,  the  stoppage  of  interest 
on  so  much  of  the  note  as  the  credit  paid  off,  was  what,  by 
the  cofttraety  the  plaintiff  in  the  action  was  entitled  to.  That 
credit  he  did  not  get — and  why  ?  Because  the  defendant  ia 
the  action  fuled  to  perform  bis  part  of  the  conbaot.  A  oase^ 
therefore,  was  made,  in  which  the  plaintiff  could  have  gone 
into  Eciuity,  and  compelled  the  defendant  to  perform  his 
part  of  the  agreement,  i.  e.  to  enter  the  credit  as  a  credit  of 
1840.  If  that  were  done,  the  pluntiff  would  get  imat  would 
be  equivalent  to  the  interest  which  he  claims  in  his  action. 

But  why  should  a  party  be  driven  into  Equity,  when  he  can 
get,  in  a  Justice's  Court,  in  effect,  just  what  he  would  get  in 
Equity?  Is  there  any  reason  for  it,  especially  in  the  faoe 
of  the  Act  of  1820  ?    (Cobb'a  Dig.  464.)    I  cannot  think  bo. 

The  second  ground  of  error,  then,  seems  to  ns,  in  like  man- 
ner, not  well  founded. 

[1.]  The  evidence  was  such,  we  think,  that  the  Jury  might 
have  inferred  from  it  the  existence  of  facta  sufficient  to  sup- 
ped the  verdict. 

Was  the  verdict  too  uncertain  to  support  the  judgment? 

This  qnestioD  we  have  decided — and  in  the  negative.  See 
the  case  of  Taylor,  Sheriff,  vs.  Behn  ^  Fotter,  [Mae.  Jan'y, 
1866.) 

That  is  certain  which  can  be  made  certain.  It  is  to  be  pr«- 
sumed,  that  when  a  Jury  findfor  a  plaintiff  "principal,"  they 
mean  the  principal  he  sues  for. 

As  to  the  time  from  which  the  interest  was  to  commenco 
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miming,  the  Jarj,  themselTes,  gave  tliat  to  the  Court.    That 
Court,  it  is  to  be  remembered,  vraa  &  Justice's  Goturt. 

Upon  the  whole,  we  affirm  the  jadgment  of  the  Court  I>e> 
low. 
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IN  THE 

SUPBEME  COUBT  OF  THE  STATE  OF  GEORGU, 
AT  SAVANNAH, 

JUNE    TERM.    1856. 

Proaeat— JOSEPH  H.  LUHPEIN,  1 

HEURT  L.  BENNING,    j-Arf™. 
CHAS.  J.  McDOWALD.   J 


No.  11. — Patrick  K.  Shields,  plaintiff  in  error,  vt.  The 
Mayob,  Sic.  ob  Satanhah,  defendaatB  in  error. 

[I.]  On  Ihe  25th  of  Anginst,  1823,  tbe  Oitf  Comtcil  of  SaTannab  passed  an 

OTiiiDaiice  making  it  the  dut;  of  the  owner  of  erery  imlenanlid  or  unoccu- 
JHcd  store-bouse  or  building  within  the  corporate  limilS;  to  cause  tbe  same 
to  be  opened  and  ventilated  at  least  once  a  week  from  the  Ist  daj  of  ISty 
to  Ihe  lOtb  of  November  in  ererj  year,  and  impoKinz  a  peanltj'  of  thir^ 
dottin  fur  failure  to  complj  with  tbis  reqaisiUoa :  Htld,  that  a  landlord 
who  had  leaied  a  lot  for  an  unexpired  teem,  was  not  bound  to  perform  the 
dulf  or  pay  the  fine  imposed  by  this  ordiaaoce,  but  tbat  the  tenant  was  the 
'^liorarj'  owner  and  alone  amenable. 

Certiorari,  in  Chattam    Saperior    Court.    Decision    by 
Judge  Fleming,  Jannary  Term,  1856, 
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This  queBtion  arose  upon  a  proceeding  againBt  F.  K* 
Shields,  in  which  Shields  was  charged  with  a  viola^o  of  aa 
ordinsDce  of  said  cit;,  requiring  the  owner  or  owners  of  nn- 
occupied  or  eatoiianted  hoaees  to  open  had  ventilate  the  same 
once  a  week,  &o.  Both  parties  being  ready  for  trial,  the 
tiitj  introduced  Francis  T.  Cole,  who  testified  that  he  had 
been  to  said  dwelling  in  said  city,  once  a  week  for  several 
veeks,  and  was  nnable  to  effect  an  entrance  into  the  same^ 
that  P.  £.  Shields  had  told  him  he  owned  the  house,  bnt  had 
rented  it  to  A.  WUbor  and  bad  no  control  over  it.  Witness  • 
was  able  to  say  the  house  was  not  occapied. 

A.  Wilbur  was  then  sworn,  who  testified  that  he  had' 
rented  the  sud  house  from  Mr.  Shields,  and  that  the  time 
was  not  yet  expired  for  whioh  he  had  rented  it;  that  he  had 
never  delivered  the  keys  to  Mr.  Shields  since  he  had  rented 
the  house ;  that  he  had  rented  the  honse  to  Y.  K.  Skiff  onco, 
and  where  the  key  was  now  he  did  not  exactly  know ;  consid- 
ered himself  the  tenant  of  Mr.  Shields  yet,  but  did  not  know  the 
house  to  be  occupied  at  this  time ;  that  Mr.  Shields  had  noti- 
fied him  to  open  the  house,  &c. 

Defendant,  by  his  Counsel,  moved  to  be  discharged,  which 
motion  was  over-ruled  and  a  fine  of  thirty  dollars  was  im- 
posed upon  defendant. 

Upon  certiorari,  Judge  Flbhikq  afBrmed  this  decision ; 
and  this  is  the  error  complained  of. 

In  August,  1823,  the  City  Council  of  Savannah  passed  ao 
ordinanco  to  amend  an  ordinance,  to  establish  a  board  of 
health  for  the  City  of  Savannah,  and  for  ventilating  and 
cleansing  unoccupied  buildings  within  the  sud  city. 

Sec.  L  Be  it  ordained  by  the  Mayor  and  Aldermen  of  the 
City  of  Savannah  and  the  hamlets  thereof  in  council  assem- 
bled, and  it  is  hereby  ordained  by  authority  of  the  same,  that 
from  and  after  the  passage  of  this  ordinance,  it  shall  be  the  doty 
of  the  owner  or  owners  of  all  untenanted  or  unocoapied  stores, 
houses  or  buildings  within  the  limits  of  the  City  of  Savannah, 
to  cause  the  same  to  be  opened  and  ventilated  at  least  once 
in  every  week,  until  the  tenth  day  of  Kovember  nextj  and 
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«iice  in  every  week  from  the  first  day  of  May  to  the  teDth 
d»j  of  Korember  in  each  and  every  year  aflenrards ;  and 
that  every  omier  of  such  n&teaanted  or  nnoccupied  stores, 
hooBes  or  buildings  aa  aforeBsid,  who  shall  fail  or  omit  to 
eaase  the  same  to  tie  opened  and  ventilated  aa  aforesaid,  Bball, 
on  conviction  thereof  before  council,  be  fined  in  a  sum  not 
exceeding  thirty  dollars,  for  each  and  every  failure  or  onus- 
^noo. 

A  H.  H.  Dawsok,  for  plaintiff  in  error. 

No  appearance  for  the  defendants. 

B^  the  Court. — LUMPEIH,  J.  delivering  the  opinion. 

[1.3  Is  the  landlord  of  a  lot  which  has  been  leased  for  an 
Quezpired  term,  boond  to  perform  the  duty  required  by  this 
wdinance  and  liable  for  the  penalty  which  it  imposes  ? 

We  think  not.  He  has  no  right  to  enter  npon  the  preml* 
sea  for  the  pnrpose  of  opening  and  ventilating  the  bnildinge. 
To  do  BO  would  be  to  subject  him  to  an  action  of  trespass,  at 
the  instance  of  the  lessee.  A  lot  thus  situated  is  not  "  tin- 
tauitUe^'  in  the  language  of  the  ordinance.  The  duty  of 
ventilation  devolves  upon  the  tenant;  he  is  the  temporary 
-vwner. 
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No.  12, — RArH,  {»  slaye,)  plaintiff  in  error,  vs.  The  State  or 
Georoia. 

[I.]  Tbe  SUtntM  retcnlaling  the  seleclion,  drawiog  aiid  sDmmoiiing  JnroM,  * 
are  iotended  to  distribute  Jurj  dnties  amongst  the  ciUzens  of  llie  conn^, 
ptoTJde  for  rolatioa  in  Jury  senice,  and  to  ioeore  at  each  Conrc  the  atteo- 
dance  of  persona  to  serve  od  Juries,  and  are  do  pait  of  a  regotalion  to  se- 
cure t«  parliea  xmpariial  Jaries. 

f  3.]  Persont  belonging  to  the  Grand  Jniy  list,  as  selected  bj  the  officers  of 
the  conotj,  are  not  disqualified  nor  excused  from  serriag  on  Juries  to  try 
persons  charged  with  offences  agaiun  tbe  laws,  provided  tbej  are  not 
sworn  OB  tbe  Grand  Jury  for  tbe  term  of  the  Coart  at  which  the  trial  tokea 
place,  and  bare  other  Statntory  quallGca^ons. 

[3.]  Thei4thBec.  oftheMtb  diT.  of  tbe  Pemd  Code,  has  no  reference  to  the 
law  in  relation  to  Jurors.  It  has  relation  to  the  offence  for  tlie  commis- 
sion of  which  tbe  person  is  indicted. 

[4.]  Tbe  trial  bjJnry,  as  it  was  need  in  Georgia,  prior  to  the  adoption  of  tli« 
Conslitntion  of  1TP8,  is  not  infringed  bf  the  provisions  of  the  Act  of  1S56. 

[B.] '  CoDfessions  Toluntaril;  made,  and  not  elicited  b;  promises  or  threats, 
are- admissible  as  evidence. 

Murder,  in  Liberty  Superior  Court  Tried  before  Judge 
Fleuisq,  April  Term,  1856. 

The  prisoner  in  this  ca^  challenged  the  array  upon  the 
following  grounds —        ^ 

iBt.  That  said  Jury  has  not  been  drawn  from  the  apart- 
ment of  the  Jury  Box  marked  No.  3,  aa  prescribed  by  the 
Judiciary  Act  of  1799 :  the  Justices  of  tbe  Inferior  Court  for 
Liberty  County  having  failed  to  select  fit  and  proper  persons 
to  serve  upon  s<tid  Jury,  and  fornish  a,  list  of  such  persons  to 
the  Cleric  of  this  Court,  and  that  tbe  said  Justices  opened  ths 
Jury  boxes  of  this  Court  and  transposed,  changed  and  altered 
tbe  names  in  said  boxes,  not  in  tbe  preBence  of  the  Judge 
and  Clerk  of  this  Court,  and  contrary  to  tbe  Statute  in  such 
case  made  and  provided. 

2d.  That  the  panel  now  pat  upon  the  prisoner,  consists  of 
but  twenty-three  of  tbe  original  panel  drawn,  and  is  made  up 
of  talesmen  summoned ;  tlie  thirty -nino  Jurors  of  the  originid 
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{wael  in  attendancfi  not  hftving  leea  exhausted  hj  cbsllenge 
or  oUwnrise. 

dd.  That  tbe  Jur;  now  impanneled,  ia  not  the  Jury  drawn 
at  tbe  last  term  of  this  Court  to  try  all  critninal  causes  at  tbe 
|ireflcnt  term  of  tbia  Court. 

4th.  That  the  Jury  now  impanuelled,  a  chosen  and  select- 
«d  contrary  to  the  laws  of  the  State  of  Georgia,  regnlatiog 
Jnry  trials  at  the  time  of  the  alleged  commiBsiou  of  this  of- 
fence. 

5tb.  That  the  Jury  now  impanneled,  has  not  been  sum- 
aoned  and  impanneled  in  the  manner  contemplated  by  the 
Constitution  of  the  State  of  Georgia,  declaring  "  that  trial  by 
Jury  as  heretofore  used  in  this  State,  shall  remain  inviolate." 

Which  cballengo  to  the  array  tlie  Court  over-ruled  and  re- 
fused to  allow,  and  defendant  eztiepte'd. 

Upon  this  exception  the  Judge  certified  that  the  Jastices 
of  the  Inferior  Court,  with  the  Sheriff  and  Clerk,  an  1st  Mon- 
day in  Jane,  1854,  from  the  Tax  Receiver's  books,  selected 
the  persona  for  Grand  Jurors,  and  instead  of  aeiiding  them  to 
the  Superior  Court,  placed  them  immediately  in  the  Jury 
boxes. 

Charlton  Sahdifoed,  one  of  the  Jurors,  was  sworn  on 
the  voir  dire,  and  the  Solicitor  General  proceeded  to  pro- 
poond  the  four  Questions  prescribed  in  the  ninth  sec.  of  the 
Act  of  1656,  regulating  the  mode  of  impanneling  Jurors  in 
criminal  cases,  and  declaring  who  are  qualified  and  liable, 
&c ;  to  which  questions  Counsel  for  defendant  objected ;  which 
objection  being  OTer-ruIed,  defendant  excepted. 

The  Juror  having  qualified  himself,  the  defendant  demand- 
ed to  have  him  put  apon  triors,  which  demand  iras  refused 
by  the  Court,  and  prisoner  excepted. 

One  of  tbe  Jurors  upon  being  asked,  tbe  first  question  up- 
on the  voir  dire,  answered  that  he  had  formed  and  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  but 
that  such  opinion  was  not  formed  from  having  seen  tbe  crime 
committed  or  from  having  heard  any  pari  of  the  evidence  de- 
livered oodcr  oath.    The  State  then  put  tbe  Juror  upon  th«' 

L-,l,zi;i:v,.G00yIC 


62  SUPREME  COURT  OF  GEORGIA. 

lUft  (ft  aUT«)  va.  The  SUt«. 

ftisoaeT,  he  huTiog  answered  the  other  three  qoeBtiong. 
jhisoner  objected,  that  he  was  not  an  impartial  Juror  and  in- 
-  obmpetent ;  Therenpon,  the  Gonrt  examined  the  Juror  tonob- 
iag  the  strength  and  permanency  of  his  opinion,  and  among 
other  questions,  inquired  of  him  if  he  thought  he  could  return 
«  verdict  in  accordance  with  the  evidence  as  it  might  be  de- 
livered from  the  stand ;  and  upon  his  answering  in  the  affir- 
native,  and  that  his  opinion  was  not  fixed  and  positive,  pr»- 
Donnced  the  Juror  to  bo  competent,  and  over-mled  the  ob- 
jeetitHi;  to  which  defendant  excepted. 

Jacob  Thiesb,  on  the  part  of  the  State  testified:  that  he 
is  the  Sheriff  of  Liberty  Cooutj ;  did  not  arrest  prisoner  ;  he 
vaa  arrested  in  Savannah.  Witness  brought  prisoner  from 
Savannah  on  the  7th  Angnst,  1855.  Met  on  the  other  sid« 
of  Mount  Hope  Swamp,  Mr.  Orr,  Lee,  Lane  and  others. 
Directly  after  leaving  Savaanah,  interrogated  prisoner.  This 
van  some  four  or  five  daye  after  body  was  found,  and  aft«r 
Coroner's  inquest.  Asked  prisoner  if  he  had  killed  his  mas- 
•ter ;  prisoner  said  he  did  not ;  that  it  was  a  white  man  and 
two  negroes.  Witness  replied,  Rafe,  yoa  were  seen  with 
your  master,  and  yoar  master  has  been  found  mnrdered. 
Witness  also  said  that  the  people  of  Liberty  believed  that  he 
did  it.  Wibiesa  told  him  if  he  did  do  it  he«had  better  ac- 
knowledge it,  but  if  he  did  not  do  it  not  to^cknowledge  it; 
tiiat  if  he  lied,  it  would  be  adding  sin  to  sin ;  that  the  people 
of  Liberty  were  so  satisfied  he  did  it  they  would-  hang  him 
any  bow.  Witness  also  said  in  the  beginning,  Rafe,  that 
won't  do.  Witness  also  told  Rafe  that  there  were  witnesses 
here  who  would  prove  that  he  did  it. 

Commenced  conversation  about  one  mile  from  Savannah. 
Hr.  Quarterman  asked  prisoner  several  questions.  WitaesB 
then  asked  him  what  made  him  kill  his  master.  Prisoner 
BMd  the  devil  had  got  into  bimJ  Witness  asked  prisoner  hoir 
he  did  it.  Prisoner  said  his  master  allowed  him  to  carry  % 
■tick,  to  carry  carpet  bag  on  his  shenlder ;  that  he  was  walk- 
ing on  the  left  side  of  his  master. '  Witnras  asked  how  he 
struck  his  master.    Prisoner  said  he  held  the  stick  in  both 
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Jiuida,  and  knocked  him  off  the  hoise ;  that  his  master  grora^ 
ed,  bat  said  nothing.  Witness  asked  him  how  his  masta^S- 
haad  vas  cat.  Prisoner  said  he  jerked  the  knife  out  of  his- 
hand^-coold  not  explain  how  he  jerked  the  knife  out  of  his 
master's  hand,  and  be  being  on  the  left  side ;  prisoner  said 
he  stmok  hia  master  on  the  neck.  Witness  aaked  the  pris- 
oner if  he  wonld  know  the  spot  where  hia  master  was  killed, 
-when  we  got  there.  Witness  did  not  know  the  spot  himself. 
When  we  were  near  the  spot  we  stopped — prisoner  said  a  little 
farther  on  ahead.  That  spot  is  in  the  Coonty  of  Liberty  and 
State  of  Georgia.  Place  was  a  little  further  on,  as  prisoner 
stated.  Witness  told  prisoner  he  was  bringing  him  to  Hines- 
ville,  to  pat  him  in  jail ;  that  they  woald  meet  hia  master  on 
the  road ;  that  he  was  in  his  cnstody,  and  that  no  one  should 
hort  him ;  told  him  this  when  he  stated  he  should  meet  his ' 
master.  Prisoner  seemed  afraid.  Didn't  think  it  wan  before 
he  confessed  that  he  told'  him  no  one  sfaoald  troable  him ;  it . 
was  in  the  early  part  of  the  day.  Said  nothing  to  prisoner 
aboat  the  oreraeer,  or  that  we  were  going  to  the  overseer* 
i^risoner  expressed  Bome  feara  that  he  would  be  whipped — 
told  prisoner  no  one  dared  to  molest  or  trouble  him  while  he  - 
was  io  eostody  of  witaesa ;  may  have  been  before  or  after 
coftfessioD,  bat  think  it  was  after.  Witness  had  made  np  his 
mind  before  leaving  home  to  get  all  he  could  cat  of  priaoner 
as  to  facts.  Witness  believed  at  the  time  it  would  bo  illegal 
testimony,  or  would  not  have  asked  questions.  Did  not  think 
it  woald  be  right  to  ask  priaoner  to  confess  and  then  come 
into  Court  and  repeat  it.  Prisoner  did  not  tell  at  the  time 
who  took  his  hand-cu&  off.  Prisoner  has  confessed  and  de- 
nied several  times  since  to  me  and  others.  Witness  meant, 
when  he  sud  he  would  get  the  facts  from  prisoner,  that  he 
woold  question  him.  When  witnesa  put  the  qoestions,  he 
iras  not  under  the  impression  that  he  was  using  threats  or- 
promises. 

To  the  admission  of  which  testimony  Counsel  for  defendant 
objected,  on  the  ground  that  the  confessions  of  prisoner  were 
indaoed  by  tlureats  and  promises,  and  were  not  free  and  vd- 
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ODtary,  which  objection  was  over-raled,  and  Counsel  for  de- 
fendant excepted. 
On  these  exoeptions  error  is  asugned. 

MiLLSB  k  Wusoif,  for  plaintiff  in  error. 

Sol.  Gen.  Habtridqe,  for  the  State. 

B^  the  Court. — McDoHAU),  J.  deliveriDg  the  opinion. 

After  the  issne  had  been  formed  between  the  State  and 
the  prisoner  on  the  bill  of  indictment,  when  a  panel  of  forty- 
eight  Jnrors  were  put  upon  him,  he  challenged  the  array  on 
the  grounds  above  stated.  It  rppears  by  the  certificate  of 
the  presiding  Judge,  that  the  Justices  of  the  Inferior  Conrt, 
together  with  the  Clerk  and  Sheriff,  on  the  lat  Monday  ia 
June,  1854,  from  the  books  of  the  Tax  Receiver,  selected 
persons  deemed  to  be  fit  and  proper  perscms  to  eerve  as 
Grand  Jurors ;  that  the  lists  containing  the  names  were  not 
sent  to  the  Superior  Court,  hut  that  the  names  were  separa- 
ted and  pnt  into  the  Jury-box,  as  Grand  Jurors;  that  the 
names,  not  thus  selected,  were  put  into  the  box  as  Petit  Ju- 
rors, and  that  the  names  of  the  Jurors  were  not  entered  into 
a  book  provided  by  the  Clerk  for  that  purpose,  but  that  the 
very  names  that  were  selected  as  Grand  and  Petit  Jorors, 
and  which  would  have  been  put  in  the  box  by  the  Judge  if 
they  had  been  sent  to  him,  were  put  in  it.  All  the  persons 
drawn  as  Petit  Jurors  at  the  preceding  term  of  the  Court, 
were  put  upon  the  panel,  with  the  exception  only  of  those 
who  were  net  in  attendance ;  and,  in  all,  there  were  thirty- 
,  eight — twenty-three  of  whom  had  been  sworn  on  the  panel  at  - 
the  opening  of  the  Court — and  fifteen,  being  present,  were 
summoned  aa  talesmen. 

[1.]  The  Statutes  for  selecting  Jnrors,  drawing  aai  sum- 
moning them,  form  no  part  of  a  system  to  procure  an  impar-^ 
tial  Jury  to  parties.  They  establish  a  mode  of  distribnting 
Jury  duties  among  persons  in  the  respective  counties,  subject 
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to  that  kind  of  servico,  and  of  Betting  apart  these  of  Buppoeed 
higher  quaiiGcatiooa  for  the  moat  important  branch  of  that 
service ;  they  provide  for  rotation  in  Jury  service ;  they  pre- 
scribe the  qualiGoati(ma  of  Jurors,  and  the  time  aud  manner 
of  anmmoning  them,  and  are  directory  to  those  whoso  duty  it 
is  to  Belect,  draw  and  snminoa  persons  for  Jurors. 

By  this  means  the  Court  iB  enpplted  with  Juries  to  aid  in 
the  administration  of  the  laws  ;  every  person  subject  to  that 
kind  of  duty  is  called  out,  in  turn,  to  perform  it,  and  those 
called  on  have  timely  notice,  so  tliat  they  may  arrange  to 
perform  a  public  duty  at  the  least  inconvenience  to  their  pri- 
Tate  affairs. 

At  every  Court  of  criminal  jurisdiction,  where  the  right  of 
trial  by  Jury  is  allowed,  there  must  bo  two  Juries — a  Grand 
Jury,  whose  duties  are  accusative,  and  who  usually  hear  evi- 
dence to  accuse  only,  and  Petit  Jariea,  who  aro  to  try  the 
persons  whom  the  Grand  Jury  accuse  of  crimes.  The  Sta- 
tutes referred  to  Eecure  the  attendance  of  persons  to  make 
these  Juries. 

[2.]  No  person  sworn  on  one  of  these  Juries,  can  serve  on 
tiie  otber;  that  is,  the  members  of  the  Grand  Jury  who  ac- 
cuse the  defendant,  cannot  be  of  the  Petit  Jury  to  try  him. 
Bat  because  a  person  belongs  to  the  Grand  Jury  list  of  the 
county,  he  is  not  disqualified  nor  excused  from  serving  on 
Juries  to  try  oflTenders.  If  he  has  not  been  sworn  on  the 
Grand  Jury  of  the  term  of  the  Court  at  which  the  trial  takes 
place,  he  is  a  qualified  Juror,  provided,  under  the  old  law, 
•he  was  qualified  to  vote  at  elections  for  members  of  tho 
Legislature,  and  now,  if  he  has  the  qualification  required  by 
the  Statute  of  1856  ;  for  all  by-standera  and  others  having 
the  qnalifications  required  by  law  to  serve  as  Jurors,  mny  be 
snmmoned  as  talesmen  to  make  n  full  panel  for  the  trial  of 
offenders,  without  regard  to  the  selection  made  from  t!ie  Tax 
Receiver's  book,  under  the  Statute. 

[8.]  The  34th  section  Of  the  14th  division  of  the  Penal 
Code,  has  no  reference  whatever  to  the  mode  of  selecting 
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Jurors,  drawing  and  BummoiUDg  them.  It  has  reference  to 
the  act  charged  as  an  ofience.  The  accused  shall,  be  tried 
and  punished  according  to  the  law  as  it  stood  when  the  o£^ 
fence  was  committed,  although  the  law  making  it  an  offeno& 
may  have  been  repealed.  But  independent  of  this,  vhat  haa- 
been  said  in  reference  to  the  other  points,  is  decisive  of  this, 
ground  of  objection. 

[4,]  The  trial  by  Jury,  as  it  was  used  in  Greorgia  prior  to 
the  adoption  of  the  Constitution  of  1798,  is  not  affected  by 
the  mode  in  which  the  Jury  in  this  case  was  impanneled  and 
summoned.  The  prisoner  was  tried  by  a  Petit  Jury  ;  he  wa» 
accused  by  a  Grand  Jury ;  he  had  the  right  of  challenge  and 
the  privilege  of  proving  by  each  Juror  as  he  was  put  upon, 
him,  and  other  evidence,  that  he  was  incompetent  as  a  Juror 
in  his  case,  on  any  ground  on  which  a  Juror  is  challengeable^ 
If  the  Jurors  who  tried  him  were  not  "omni  exceptione  ma- 
joTes,"  he  had  a  full  opportunity  of  showing  it  before  they 
were  sworn.  But  what  was  the  usage  before  the  Constitu- 
tion of  1T98,  in  regard  to  the  selecting,  drawing  and  som- 
moning  Jurors  ?  It  was,  that  it  should  be  done  agreeably  to. 
such  regulations  as  the  Legislature  might  prescribe.  The- 
Legislature  had  prescribed  the  mode  in  which  it  should  be> 
done ;  and  the  Legislature,  at  the  first  session  after  the  adop- 
tion of  the  Constitution,  did  the  same  thing;  and  althoughi 
the  interpretation  of  the  Constitution  by  the  Legislature  fiir-. 
nishes  no  governing  rule  for  this  Court,  when  its  action  so. 
soon  follows  the  Constitution,  and  when  many  of  the  dele- 
gates who  framed  the  Constitution  were  probably  in  the  Le- 
gislature, it  is  entitled  to  great  consideration.  The  trial  by 
Jury  which  had  been  used  in  this  State  prior  to  the  Consti- 
tution of  1798,  was  a  trial  of  every  freeman  charged  with  & 
crime  by  his  peers ;  that  he  was  not  to  be  tried  upon  the- 
charge  of  an  individual,  but  a  Jury  should  accuse  him  before 
be  should  be  called  to  answer ;  to  try  an  accusation  ^na 
made,  he  should  have  a  Jury  made  of  impartial  persons;  and 
in  all  cases  ho  should  enjoy  the  right  of  showing  that  the 
persons  called  to  try  him  were  not  impartial.    All  these  pri* 
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-vileges  the  prisoner  in  this  case  had,  and  the  Act  of  1866 
'depriYed  liim  of  none  of  them.  That  Act  gave  the  priaoner, 
(indicted  as  he  was  for  murder,)  as  a  matter  of  right,  a  pnnel 
of  forty-eight  peraons,  from  which  a  Jury  for  bis  triul  might 
be  selected.  He  bad  a  right  to  demand  it,  and  the  Court 
liad  no  power  to  refuse  it. 

The  Act  of  1856,  eecares  to  a  party  accused  of  an  offence 
against  the  lawa,  an  impartial  Jury,  made  of  jicrsonu  of 
sound  mind,  sober,  free  from  favor  arising  from  kindred  to 
either  party,  or  to  the  deceased,  (in  trials  for  murder,)  vho 
hare  not  formed  or  expressed  an  opinion  oa  to  the  guilt  or 
innocence  of  the  accused,  from  either  having  seen  tlie  crime 
committed,  or  from  having  heard  any  part  of  the  evidence  de- 
livered on  oath ;  who  have  no  prejudice  or  bias  resting  on 
their  minds  for  or  agatost  the  accused,  and  whose  minds  are 
j>erfectly  impartial  between  the  State  and  the  accused.  But 
it  is  objected,  that  if  a  person  has  farmed  and  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  accused,  from  ru- 
mor only,  he  ought  not  to  try  the  canse ;  and  that  such  per- 
son was  held  to  be  incompetent  before  the  Constitution  of 
1T98.  Ab  has  already  been  said  in  respect  to  other  grounds, 
it  is  sofSoient  to  say,  that  before  that  time,  such  matters  had 
been  the  subjects  of  legislative  regulation,  and  such  legisk- 
ihe  regulations  had  never  been  considered  as  infractions  of 
the  great  privilege  of  trial  by  Jury.  The  terms  found  in  the 
Constitution,  "  as  Jieretofore  used  in  this  Atate,"  do  not  res- 
trict the  legislative  power  over  the  subjects  embraced  in  the 
Act  of  1856.  But  it  is  by  no  means  certain  that  an  expres- 
sion of  opinion,  whether  upon  a  knowledge  of  facts  or  upon 
rumor,  if  there  were  with  it  no  mixture  of  partiality,  or  of  ill 
will,  or  bios,  or  prejudice  against  the  accused,  rendered  a 
person  an  incompetent  Juror  under  the  law  as  it  existed  and 
was  practised  at  that  time.  Men  of  the  soandest  heads  and 
purest  hearts,  and  without  the  slightest  prejudice  against  the 
perpetrator  of  a  crime,  might  pass  an  hypothetical  opinion  in 
his  case,  predicated  on  rumor,  and  still  be  competent  to  do 
ample  justice  upon  hearing  testimony  falsifying  the  rumor. 
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Indeed,  if  the  rumor  had  been  adverse  to  the  innocence  of  the 
accused,  condemnatory  of  him  altogether,  slight  circumstances 
of  palliation  would  have  a  more  powerful  infiuenee  in  favor  of 
the  accused  than  if  the  Juror  had  heard  no  rumor. 

In  the  case  o(  Robinson  vs.  The  State  of  Georgia,  this  Court 
held,  that  the  Act  of  1843  did  not  take  away  the  right  to 
challenge  a  Juror  "j'ropter  affectum,"  hut  only  prescribed 
the  manner  in  which  that  right  should  be  exercised.  (1 
Kelli/,  571.)  So  it  is  with  the  Act  of  1856.  The  prisoner 
has  all  his  rights ;  but  the  manner  in  which  they  arc  to  be 
exercised,  is  changed. 

But  has  the  right  of  a  slave  to  a  trial  by  Jury,  as  it  existed 
before  the  Constitution  of  1798,  been  violated  in  this  case  or 
by  the  Act  of  1856  ? 

The  evidence  in  this  case  shows  that  the  confessions  ob- 
jected to  were  not  elicited  bj  protsises  or  threats ;  and  al- 
though they  may  have  been  induced  by  the  remarks  and  in- 
terrogation of  the  Sheriff,  the  record  shows  that  they  were 
voluntarily  made,  and  are  admissible,  though,  as  was  said  in 
Wilde'a  case,  I  much  disapprove  of  the  manner  in  which 
they  were  obtained — spiritual  exhortations  bad  better  be  left 
to  the  clergy. 

Judgment  affirmed. 
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No.  13. — Robert  A.  Crawford,  adminbtrator  of  Johu  A. 
Lyon,  deceased,  plaiutiff  in  error,  vs.  Butt  L.  Cate,  de- 
fendant. 

{!.}  If  the  Ckrlc  receiTei  on  appeal  from  an  adniautrKlor  without  eiacting 
the  coeU,  the  appeal  is  good ;  for  tbe  Clerk,  s«  to  all  concerned,  except 
the  appellant,  is  estopped  from  sajing  tbat  be  bu  not  received  the  costa. 

In  Equity,  in  Webster  Superior  Court.  Decided  by  Judge 
KniDOO,  April  Term,  1856. 

A  bill  was  Sled  in  favor  of  Butt  L.  Cate,  against  Robert 
A.  Crawford,  administrator  of  John  A.  Lyon,  deceased,  pray- 
ing the  delivery  up  and  canceUation  of  certain  promissory 
notes  ^rbicb  the  said  Cate  had  given  to  the  said  Lyon  in  his 
Kfetime ;  and  also,  praying  tbat  certain  Common  Law  suits 
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which  had  been  institnted  ob  said  notes,  be  enjoined  nntil  a 
hearing  could  be  bad  on  the  bill.  The  case  waa  enbrnitted 
to  a  Jury  in  Maj,  1855,  and  resulted  in  a  decree  in  favor  of 
the  complainant.  The  defendant  demanded  an  appeal  within 
the  usual  time,  which  was  entered  on  the  miuntes,  in  the  fol- 
lowing words : 

"  And  now  comes  the  defendant,  Robert  A.  Crawford,  de- 
fendant in  the  above  case,  by  his  Attorney  at  law,  James  N. 
Ramsey,  who  being  dissatisfied  with  the  verdict  and  judgmeut 
on  the  above  case,  and  enters  his  appeal  as  authorized  by  the 
Statute.  (Signed,) 

ROBERT  A.  CRAWFORD,  [l.  s.] 
Adm'r,  &c.  on  estate  of  John  A.  Lyon. 

By  J.  N.  Ramsey,  his  Att'y,  Ac.  [u  s.]" 

At  the  bottom  of  which,  there  was  a  memorandum  added 
by  the  Cierk,  dated -May  8th,  1855,  staUng  that  the  coats 
in  the  case  had  not  been  paid. 

The  case  came  on  to  be  heard  on  tfae  appeal,  at  the  April 
Term,  1856,  of  Webster  Superior  Court,  when  Counsel  for 
complainant  moved  to  dismiss  the  appeal,  on  the  ground,  that 
the  costs  had  not  been  paid  before  entering  the  appeal.  De- 
fendant's Connsel  proposed  to  pay  the  costs  then,  if  the  Court 
held  it  necessary.  This,  however,  the  Court  refused  to  per- 
mit, but  sustained  the  motion  to  dismiss  the  appeal.  To 
which  rulings,  defendant  excepted. 

Ramsbt  &  KiKo,  for  plaintiff  in  error. 

TucKsn  k  BcaLL,  for  defendant. 

Sy  the  Court. — BEXNiNa,  J.  delivering  the  opinion. 

We  agree  with  the  Counsel  for  the  defendant  in  error,  that 
the  Clerk  ia  not  bound  to  recieve  an  appeal,  even  from  an 
administrator,  until  the  oosts  have  been  paid  to  him. 

But,  then,  we  hold,  that  if  the  Clerk  does  receive  an  ap- 
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peal  from  an  adminifitrator,  without  exacting  the  ooste,  the 
appeal  is  go«d,  and  the  Clerk  becomes  estopped  from  saying 
^at  the  costs  have  not  been  paid  to  him — estopped  aa  to  all 
persons,  at  least,  except  the  appellant. 

The  Clerk,  in  receiving  an  appeal  is,  so  far  as  the  ooatK 
sie  concerned,  the  agent  of  both  the  appellant  and  the  ap- 
pellee. And  if  the  appellee  trore  present,  and  were  to  tell 
the  appellant  that  he  might  appeal  without  paying  the  costs^ 
wonld  the  appellee  have  the  right  to  move,  afterwards,  to  dis- 
miss the  appeal  on  the  ground  that  the  costs  had  not  bees 
pud?  Certainly  not  There  may  be  appeals,  by  consent  of 
parties;  and  in  such  cases,  the  costs  are  hardly  ever  paid  at) 
the  time  of  the  appeal. 

Id  this  case,  we  consider  the  appeal  to  hare  been  received 
by  the  Clerk ;  for  although  there  is,  at  the  foot  of  the  entry 
of  appeal,  a  memorandum  of  the  Clerk,  that  the  costs  had  not 
been  paid,  yet,  thatus  entirely  consistent  with  the  idea  that 
the  Clerk  had  rcceired  the  appeal. 

Its  object  may  well  have  been  merely  to  exclude  the  con- 
elusion,  aa  between  the  Olerk  and  the  appellant,  that  the 
costs  had  been  paid. 

We  therefore  reverse  the  judgment  of  the  Court  below. 
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No.  14. — TSarvu  H.  Wood,  plaintiff  in  error,  vt.  Ho8h  O.. 
K.  NiSBET,  defendant  in  error. 

[t.]  If  A  buj  land  of  B,  giving  hia  notes  in  pKTmenl,  signed  oa  trustee  for 
his  wif^,  and  eiecnlea  morlgoge  to  secure  tbe  pajment  of  tbe  parcbnsB 
money,  signed  in  Ihe  same  way,  the  service  of  the  rule  on  A  to  foreclose 
tbe  mortgage  on  tbe  land,  is  sufficient  nnder  the  StAtute ;  and  the  eettai 
qut  iTutt  ne«d  not  be  made  a  parly. 

Rule  to  foreclose  mortgage,  ia  Early  Superior  Court. 
Decided  by  Judge  William  C.  Perkins,  October  Term, 
1856. 

This  was  a  motion  made  by  Hugh  O.  K.  Nisbet,  for  a 
rule  absolute  to  foreclose  a  mortgage  made  by  Nathan  H. 
Wood,  trustee  of  Mary  L,  Wood. 

The  mortgage  bears  date  the  1st  day  of  January,  1852, 
and  recites  that  "  Nahum  H.  Wood,  trustee  of  his  wife,  Mary 
L.  Wood,  hath  made  and  delivered  to  the  said  Hugh  O.  K. 
Nisbet  three  certain  promissory  notes,  subscribed  ^ith  his 
hand,  and  bearing  date,  the  day  and  year  last  aforesaid, 
whereby  the  said  Nahum  H.  Wood,  trustee  as  aforesaid,  bath 
promised  to  pay  the  said  Hugh  0.  K.  Nisbet,  by  one  of  said 
notes,  one  thousand  dollars,  on  or  before  the  Ist  day  of  Jan- 
nary,  1854 ;  by  another  of  said  notes,  one  thousand  dollars, 
on  or  before  tbe  1st  day  of  January,  1855 ;  and  by  the  other 
of  said  notes,  one  thousand  dollars,  on  or  before  tbe  1st  day 
of  January,  1856,  with  interest,  annual,  from  date  for  value 
received."  It  then,  "  to  secure  the  payment  of  said  promis- 
sory notes,"  conveys  to  the  said  Hugh  0.  K.  Nisbet,  lota  of 
land,  No8.  119  and  120,  in  the  6tb  district  of  Early  County, 
conditioned,  "  That  if  the  said  Nahum  H.  Wood,  as  trustee 
as  aforesaid,  his  heirs,  executors  and  administrators,  shall 
and  do  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
Hugh  0.  K.  Nisbet,  hia  heirs  and  assigns,  the  aforemen- 
tioned sum  of  three  thousand  dollars,  on  the  days  and  times 
mentioned  and  appointed  for  the  payment  thereof  in  tbe  said 
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promissory  notes  mentioned,  with  lawful  interest  for  the  same, 
sceording  to  the  tenor  of  said  notes,  then  and  from  thence- 
forth, as  well  this  present  indentore,  and  the  right  to  the  pro- 
pert;  tberebj  conveyed,  as  the  promissory  notes  shall  oease^ 
determine  and  be  void  to  all  intents  and  purposes. 

(Signed,)  NAHUM  H.  WOOD,  [l.  s.] 

Trustee,  as  aforesaid.". 

Upon  petition,  filed  at  April  Term,  1855,  a  rule  nUi  iras 
granted,  reciting,  that  whereas  "  It  appeared  to  the  Court  hy 
said  petition,  that  on  the  Ist  day  of  January,  1852,  Kahnm 
H.  Wood,  trustee  for  his  wife,  Mary  L.  Wood,  made  and  de- 
livered to  said  Hugh  0.  K.  Nisbet,  two  certain  promissory 
notes,  of  one  thousand  dollars  each,  bearing  date  the  day  and 
year  aforesaid,  whereby  the  said  Nabum  H.  Wood,  trustee 
as  aforesaid,  promised,  on  or  before  the  let  day  of  January, 
18&4,  to  pay  said  Hugh  0.  K.  Nisbet,  or  order,  one  thous- 
and dollars,  with  interest,  annual,  for  value  received ;  and  on 
or  before  the  1st  day  of  January,  1855,  to  pay  the  said  Kis- 
bet,  or  order,  one  thousand  dollars,  with  interest  from  date, 
annual,  for  value  received — the  same  being  in  part  for  cer- 
tain lots  of  land  hereinafter  described;"  and  then  going  on 
to  recite  that  the  said  Wood,  as  trustee  aforesaid,  the  better 
to  secure  said  notes  with  another,  executed  his  deed  of  mort- 
gage, conveying  to  said  Ifisbet  lots  119  and  120,  in  the  6th. 
district  of  Early  County,  conditioned,  as  appears  in  said  mort- 
gage already  set  forth.  The  said  rule  nisi  then  orders  "  that 
Bud  Nahum  H.  Wood,  trustee  of  said  Mary  L.  Wood,  do  pay 
into  Conrt,  by  the  1st  day  of  the  next  term  thereof,  the  prin- 
dpal,  interest  and  costs  due  on  said  two  promissory  notes,  or 
show  cause  to  the  contrary,  if  any  he  has ;  and  that  on  fail- 
ure of  said  Nahum  H.  so  to  do,  the  equity  of  redemption  in 
and  to  said  mortgaged  premises,  be  forever  barred  and  foro- 
oloecd  against  the  said  Nabum  H.  Wood  and  the  said  Mary 
L.  Wood,  the  said  ceitut  que  trust.  And  further,  that  a  copy 
of  this  rule  be  served  on  the  said  Nahum  H.  Wood,  or  his  At- 
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toraey,  at  laaat  three  moathB  previous  to  the  next  term  of  thia- 
Oourt." 

The  two  flotee,  to  pay  which  a  forecloaare  sooght,  are  m  - 
follows  : 

"  On  or  before  the  first  day  of  Janaary,  eighteen  hundred 
and  fifty-four,  I  promise  to  pay  Hngh  0.  K.  Nisbet,  or  order, 
one  thousand  dollars,  with  interest,  annual,  for  value  received. 
January  Ist,  1855.  (Signed,) 

NAHUM  n.  WOOD, 
Trustee  for  his  wife." 

*'  On  or  before  the  first  day  of  January,  one  thousand  eight 

hundred  and  fifty-fire,  I  promise  to  pay  Hugh  0.  K.  Niabet^ 

or  order,  one  thousand  dollars,   with  interest,  annual,  for 

value  received.     January  Ist,  1852. 

(Signed,) 

NAHUM  H.  WOOD, 
Trustee  for  his  wife." 

On  June  12tb,  1855,  servioe  of  the  rale  niti  was  acknowl- 
edged by  "W.  C.  Cook,  Attorney  in  fact  for  N.  H.  Wood." 

At  the  hearing  in  the  Court  below,  defendant's  Counsel  ob- 
jected to  the  granting  of  a  rule  absolute,  on  the  following 
grounds : 

'  1st.  Because  the  said  mortgage  was  given  to  secure  the 
payment  of  three  promissory  notes;  that  the  contract  of 
mortgage  was  an  entirety,  utd  that  the  movant  conld  not, 
upon  the  falling  due  of  one  or  more  of  the  notes,  foreclose 
upon  the  same,  the  entire  property,  but  moat  await  the  fall* 
ing  due  of  the  whole  amount,  the  same  being  payable  in  an- 
nual instalments ;  that  for  this  purpose  alone,  he  could  not 
abandon  the  contract,  the  same  being,  by  deed,  under  seal; 
that  he  could  and  mast  proceed  under  another  remedy,  and 
hold  the  lien  under  the  mortgage  in  abeyance,  until  the  whole 
amount  became  due. 

2d.  Because  the  mortgage  was  made  by  s  trustee  binding 
trnat  property,  within  the  knowledge  (^  the  plaintiff;  and 
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thkt  be  moBt,  by  his  plea^gs,  pat  himaelf  before  the  Court 
under  same  mle  sbowiiig  bis  rigbt  thus  to  debar  and  foreclose 
<4lte  rights  of  the  wttui  ^tw  tnut. 

8d.  Thftt  the  eettui  qtu  Inut,  Mary  L.  Wood,  is  a  necev- 
-sary  party,  because  aho,  alone,  is  the  party  ia  interest,  and 
tliat  she  was  not  made  a  puty,  or  any  service  perfected  upon 
ber. 

4th.  That  there  was  no  service  of  the  mle  nut  within  the 
meaning  of  the  Statute,  and  that  if  there  was  any  service,  the 
same  was  insofiScient. 

5th.  Becaoee  the  said  rule  absolnte  should  only  be  granted 
■gainst  Nahnm  H.  Wood,  and  not  against  him  as  trustee  for 
Uary  L.  Wood,  because  the  notes  upon  which  the  mortgage 
was  predicated,  were  only  signed  by  him  "  as  trustee  for  his 
wife,"  vidchwoBiaaelj  detcriptio  persona,  and  not  sufficient 
to  bind  the  trust  estate,  if  it  could  be  reached  at  all  in  this 
{ooceeding,  which  they  deny. 

6th.  That  the  property  mortgaged,  is  the  property  of  Mary 
L.  Wood,  and  not  the  said  Nahum  H.  within  the  knowledge 
•f  the  said  Eogh  O.  K.  Nisbet,  at  the  time  the  mortgage 
was  made ;  and  therefore,  not  subject  to  alienation  or  mort- 
gage by  the  said  Nathan  H.  Wood. 

These  objections  were  all  submitted  in  writing,  and  were 
eU  OTer-nJed  by  the  Court — defendant  excepting  to  the  de< 
tdedcn. 

7th.  Defendant  then  moved  to  strike  ont  so  much  of  said 
xule  as  recited  tiiat  the  sud  notes,  to  secure  which  the  mort- 
.pge  was  given,  were  for  certain  lots  of  land,  there  being  no 
evidence  of  that  fact  in  the  record,  nor  any  proof  thereof; 
which  motion  the  Court  refused. 

8th.  Defendant  then  moved  to  strike  out  of  said  rule  the 
words  "trustee  for  Mary  L.  Wood,"  because,  by  a  proceed- 
ing m  rem,  the  right  of  die  eettui  que  trutt  could  not  be  ad- 
judicated, and  because  she  was  not  made  a'party ;  neither  was 
any  service  perfected  on  her,  or  any  one  representing  her ; 
which  motion  was  also  refused. 

9th.  Defendant  moved  to  strike  out  of  the  rule  niti,  the 


,.cdb.GooyIc 


76     SUPREME  COURT  OF  GEORGU. 

Wood  VI.  NUbet 

words  "on  or  before  the  Ist  day  of  Jannarj,  X855,"  because 
they  had  been  inserted  after  the  rule  was  granted  and  signed 
by  the  Court.  Which  motion  being  over-ruled,  defendant 
moved  to  continue,  on  the  ground  of  a  material  amendment, 
but  the  Court  refused  to  allow  a  continuance. 

10th.  Defendant  moved  to  strike  out  the  name  of  Mary  L. 
Wooil,  becuiisc  the  notes  upon  which  the  mortgage  was  pred- 
icated, were  signed  "Nahum  H.  Wood,  trustee  for  his  wife," 
and  not  for  Mary  L.  Wood.  This  motion  was  over-ruled 
also. 

All  of  defendant's  objections  having  been  over-ruled,  tbe 
Court  granted  a  rule  absolute  foreclosing  said  mortgage,  and 
defendant  excepted  and  says,  tbe  Court  erred  in  over-ruling 
the  objections  and  motions  submitted  by  him. 

Hood  &  RosmsoH,  for  plaintiff  in  error. 

Si/  the  Court. — LcMPKm,  J.  delivering  the  opinion. 

[1.]  This  is  a  proceeding  ai  Lawy  under  our  mortgage 
foreclosure  Act.  Wood  bought  land  of  Nishet,  gave  his 
DOtes,  signed  as  trustee  for  his  wife,  and  a  mortgage  on  the 
land  to  secure  the  purchase  money,  signed  in  the  same  way. 
Wood,  therefore,  as  trustee,  is  the  mortgagor;  and  under  the 
'Statute,  he  is  the  party  to  be  served. 

Were  the  case  in  Equity,  tbe  rule  might  be  different.  In 
Equity,  the  ce^ui  que  trutt  should  he  made  a  party  where 
the  litigation  is  on  account  of  any  matter  which  ooncemB  the 
execution  of  tbe  trust. 
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No.  15. — Robert  Taylor,  plaintiff  in  error,  vs.  Allen  Gat, 
defendant.     Gat  va.  Taylor. 

£1.]  The  effect  of  a  certiorari,  is  to  stop  the  case  ftt  the  stage  the  cnse  ig  &t 
when  the  certiorari  it  served  on  the  MngiBlmtc — not  to  more  the  caae  buk- 

£2.]  Tiie  writ  of  certiorari  lies  to  JusticcB  of  the  Peace  tliat  sat  as  a  Court  (a 
Irj  a  case  of  forcible  entry  and  detainer. 

£3.]  That  tbe  affidavit  in  support  of  a  petiUon  far  a  certiorari  ia  insafflcietif, 
is  no  groaod  for  dismisiiiig  (be  ctriiorari  on  a  motion  made  after  tLe  caH^ 
ran  has  been  answered,  if  the  anewer  sopporls  the  petition. 

[<.]  There  being  do  ancb  thing  as  "  eondcmnalion  money ,"  in  a  forcible  en- 
try and  detainer  case,  founded  on  the  ISth  section  of  the  9tb  division  of 
the  Penal  Code,  the  certificate  of  tbe  Justices  as  (o  the  paj'ment  of  tbo 
costs  need  not  snf  aDjtbing  about  tbe  giving  of  a  bond  for  "  eveDlual  con- 
domnatioD  moD^." 

£5.]  The  Act  of  ISSO,  "  to  amend  the  several  laws  of  this  Slate  in  relation  ta 
writs  of  eerttorari,"  applies  only  to  the  Justice's  Courts  of  the  several  dl(- 
tricts  in  the  StaU. 

Certiorari,  in  Early  Superior  Court.  Decided  by  Judge 
KiDDOO,  March  Term,  1856. 

Allen  Gay,  seoior,  instituted  proceedings  before  the  Jus- 
tices of  the  Peace  of  tbe  854th  dbtrict,  G.  M.  of  Early  Co. 
agUDEt  Kobert  Taylor,  to  recover  posBession  of  lot  of  land 
No.  47,  iuthe  6th  dist.  of  said  county,  charging  the  said  Taylor 
with  a  forcible  entry  on  said  lot.  On  the  Ist  day  of  Sep- 
tember, 1855,  a  Jury  having  been  sninmoned  and  impan- 
neled,  tfae  case  came  on  to  be  tried  before  said  Justices, 
when  a  motion  was  made  by  Counsel  for  Taylor,  to  dismiss 
tfae  proceedings  on  several  grounds ;  all  of  which  were  ovcr- 
nled  by  said  Justices.  Tbe  parties  then  introduced  cvidenco 
before  tho  Jury,  who  retired  and  found  a  verdict  in  favor  of 
Gay.  Taylor  then  sued  out  a  petition  for  certiorari,  ad- 
dressed "  to  tbe  Honorable  David  Kiddoo,  Judge  of  tbe  Pa^ 
taula  Circuit,"  praying  that  said  Justices  might  be  required 
to  send  ap  tbe  proceedings  in  said  case  for  review  and  cor- 
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lection.    To  tins  petition  for  certiorari  was  appended  the 
following  affidavit : 

■**  GsoRQiA,  Earlt  Countt: 

Before  me,  William  J.  Chesliire,  a  Jnstioe  of  the  Peace  in 
and  for  said  connty,  personally  came  Robert  Taylor,  wbo 
lieing  duly  Birom  depoaeth  and  Baith  that  the  facts  set  forth 
and  contained  in  the  foregoing  petition,  are  true,  as  he  is  in- 
formed, he  not  having  been  present  at  the  trial  or  either  of 
them.  (Signed)  ROBERT  TAYLOR. 

Sworn  to  and  subscribed  before  me  this  27th  Feb.  1856. 

(Signed)  William  J.  Chebhibb,  J.  P." 

The  following  certificate  was  also  appended  to  stud  p«ti- 
^on: 

"  Geoboia,  Earlt  County  : 

I,  George  W.  Cleland,  one  of  the  Jostices  of  the  854tli 
district,  G.  M.  certify  that  in  the  case  of  forcible  entry 
brought  by  Allen  Gay  vs.  Robert  Taylor,  in  which  judgment 
was  rendered  for  plaintiff,  that  defendant  has  paid  all  costa 
and  given  bond  and  security  for  future  costs.  Given  under 
my  hand  and  official  signature,  this  Sept.  4th,  1856. 

(Signed)  G.  W.  CLEAVELAND,  J.  P." 

On  the  2Tth  of  February,  1856,  sud  petition  (ot  certiorari, 
together  with  said  affidavit  and  certificate,  was  presented  to 
Judge  KiSDOO,  who  issued  A  writ  of  certiorari  directed  to 
said  Justices,  the  commandstory  part  of  which  is  as  follows : 

"We  therefore  command  you,  under  the  penalty  of  diso-  , 
bedience  to  our  writ,  that  you  certify  and  send  up  to  tfao 
Superior  Court  to  be  holden  in  and  for  the  County  of  Early, 
on  the  third  monday  in  March  next,  all  the  facts  in  said 
cause,  with  all  the  proceedings  touching  the  same ;  and  in 
4he  meantime,  let  ^1  proceedings  be  suspended,  uid  havo 
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yoQ  then  and  there  this  vrit.     OiveQ  ander  mj  hand  and 
seal  this  27th  day  of  February,  1856. 
(Signed)  DAVID  KIDDOO,  Judge  S.  C.  P.  C" 

On  the  29th  day  of  Fehroary,  1856,  Allen  Qay,  Jr.  one 
of  Baid  JuBticeB,  signed  a  written  acknowledgment  of  semoe 
of  Baid  peUtioQ  and  writ,  and  on  the  let  of  March,  18&6,  Ot. 
W.  Cleaveland,  the  other  of  said  Justices,  did  likewise. 

At  the  March  Term,  1856,  of  Early  Superior  Court,  the 
answers  of  said  JosticBB  to  said  certiorari  having  been  filed 
in  Conrt,  the  case  was  called  up  for  trial,  when  Counsel  tor 
ADen  Gay,  sen.  moved  to  diBnuss^aid  certiorari  on  the  fol- 
lowing grounds: 

1st.  Becanae  a  certiorari  does  not  lie  in  this  case,  the  pro- 
ceeding in  the  Court  below  being  for  forcible  entry — tho 
ume  being  a  summary  proceeding. 

2d.  Because,  under  the  Act  approved  February  2l8t,  1860, 
the  same  should  have  been  directed  to  the  Superior  Gonrt  of 
Baid  county,  and  not  "to  the  Honorable  Datid  Kxddoo, 
Judge  of  the  Pataula  Circuit." 

3d.  Because  the  affidavit  upon  which  it  was  granted,  was 
insofficient. 

4th.  Because  the  certificate  of  Qeorge  W.  Cleaveland,  of 
cost  pud  and  bond  given,  was  ineufficient. 

6th.  Because  there  was  no  writ  or  process  of  the  Clerk  of 
the  Superior  Court  directed  to  the  Justices  of  the  Peace,  di- 
recting them  to  certify  and  send  up  the  proceedings  in  the 
ease  to  the  next  Snperior  Court. 

6tli.  Because  there  was  no  service  of  the  same  by  the  part^ 
applying  for  the  same,  by  the  Sheriff,  bis  Deputy  or  any 
Constable,  fifteen  days  before  the  term  of  the  Court  to  which 
the  return  was  made. 

7th.  Because  said  certiorari  was  improvidently  granted. 

The  Court  over-ruled  the  motion  to  dismiss  said  certiffrarif 
and  Counsel  for  Gay  excepted  and  now  assigns  the  same  as 
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Hood  &  Bobuison,  for  plaintiff  in  error. 

Douglass  &  Douolass  ;  R.  H.  Cla&e,  represeating  B.  F. 
JjYOS,  for  defendant. 

Motion,  in  Early  Superior  Court.  Decided  b;  Judge  En>- 
Doo,  March  Term,  1856. 

Robert  Taylor  being  in  poBseesion  of  lot  of  land  No.  47,  in 
the  6th  district  of  Early  County,  Allen  Gay  inatitnted  pro- 
oeedings  against  him  on  a  charge  o? forcible  entry  on  said  lot. 
A  trial  was  had  thereon,  and  resulted  in  a  verdict  in  favor  of 
Gay.  Wherenpon,  Taylor  applied  for  and  obtained  a  writ 
of  certiorari  from  the  Judge  of  the  Superior  Court,  directing 
the  Justices  who  presided  in  said  trial,  to  send  up  tfaeproceed- 
ings  for  review  and  correction.  In  the  interval,  however, 
between  the  trial  and  the  granting  the  petition  for  certiorari. 
Gay  had  sued  out  a  writ  of  possession  founded  on  the  judg- 
ment obtained  on  the  trial  of  the  charge  of  forcible  entry ; 
and  the  Sheriff,  by  the  authority  thereof,  had  ousted  Taylor 
and  put  Gay  into  possession  of  a  portion  of  said  lot,  upon 
which  Gray  had  built  a  small  cabin  and  placed  his  son  in  the 
occupancy  of  the  same.  At  March  Term,  1856,  of  Early 
Si^rior  Court,  Counsel  for  Taylor  brought  these  facts  to 
the  notice  of  the  Court,  as  well  as  the  further  fact  that  said 
certiorari  w&a  still  pending  and  undetermined;  and  moved 
the  Court  that  the  possession  of  said  lot  be  restored  to  sajcl 
Taylor  until  a  hearing  could  be  had  on  the  merits  of  the  cer- 
tiorari,  and  the  judgment  of  the  Court  pronounced  thereon. 
The  Court  over-ruled  the  motion,  and  Counsel  for  Robert 
Taylor  excepted,  and  now  assigns  the  same  as  error. 

W.  C.  Perkins  ;  Douglass  &  Dodqlass,  for  plaintiff  in 
error. 

Hood  k  Robibsoit,  for  defendant. 
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B]/  the  CourL — BsHNiNO,  J.  deUvering  the  opinion. 

These  two  cases  were  cooaidered  together. 

[1.]  In  the  first,  that  of  Tajlor  v».  Gay,  the  only  qaestion 
is,  whether  Taylor's  motioo  for  reatoration  of  poascsaioD,  waa 
[ft^ierly  over-rvledt 

And  we  think  it  was.  Every  thing  done  after  a  certiorari 
baa  been  delivered  to  the  Magistrate  to  whom  it  is  directed, 
is  void.  Things  done  before  remain  aa  they  are.  {Com.  Dig, 
^  Qartior^ri,"  {E);  Mayor  of  Macon  v».  Skaw,  14  Ga.  Rep, 

Taylor  had  been  dispossessed  before  the  certiorari  was  de- 
fitwred  to  the  Justiijes. 

So,  we  affirm  the  decision  in  this  case. 

In  the  other  case,  that  of  Gay  rg.  Taylor,  Gay  moved  to 
dismiss  the  certiorari  on  several  grounds ;  and  the  question 
is,  as  to  the  sufficiency  of  these  grounds  to  sustain  the  motion. 

The  first  ground  was,  that  a  certiorari  does  not  lie  to  Jna- 
tices  of  the  Peace,  sit^g  as  a  Court,  in  a  forcible  entry  and 
detainer  case,  founded  on  the  15th  section  of  the  9th  division 
of  the  Penal  Code. 

That  section  gives  jurisdiction  in  such  cases,  "to  any  one 
or  more  Justices  of  the  Peace." 

The  Constitution  says,  that  the  Superior  Courts  "  shall 
have  power  to  correct  errors  in  inferior  judicatories,  by  writ 
»f  certiorari."     [Oobb'g  Jiig.  1121.) 

This  is  a  direct  grant  of  power  to  the  Superior  Courts  to 
issue  the  writ  of  tertiorari  to  Justices  of  the  Peace  sitting  as 
a  Court  in  forcible  entry  and  detainer,  for  Justices  thus  sit- 
ting make  an  inferior  judicatory. 

It  is  assumed,  however,  that  the  power  of  certiorari  over 
such  a  Court,  would  be  a  power  that  could  not  be  executed ; 
and  it  is  thence  concluded,  that  the  power  does  not  exist. 

But  why  is  it  that  power  of  certiorari  over  such  a  Court 
eannot  be  executed  !     Because,  it  is  answered,  such  a  Court 
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is  diasoWed  forever  as  bood  as  it  makes  its  judgment  and  ad-- 
jouins.  But  can  this  be  so?  If  it  is  bo,  of  what  value  is  the 
judgment?  What  is  a  judgment  worth,  if  there  is  no  Coort^ 
to  superintend  its  execution  ? 

There  must  be  left  a  Court  to  see  that  the  judgment  be 
executed.  And  if  there  must  be  a  Court,  then  that  Court 
must  be  one  consisting  of  the  Justices  that  rendered  -the 
judgment,  if  they  remain  Justices ;  or  of  their  successors^  if 
they  do  not ;  or,  it  must  be  a  Court  consisting  of  "  any  one 
or  more  Justices  of  the  Peace." 

And  this  Court,  be  it  composed  as  it  may,  that  is  the  Gonrt 
to  see  to  the  execution  of  the  judgment,  is  the  Court  to  whose 
members  the  certiorari  is  to  be  directed  and  delivered.  What 
judgment  is  it  that  ought  to  be  executed  ?  a  right  judgmeok 
A  certiorari  is  but  a  part  of  the  means  by  which  a  right 
judgment  is  secured. 

Id  the  present  case,  the  Justices  that  gave  the  judgment, 
were  the  Justices  to  whom  the  certiorari  vna  directed  and 
delivered. 

[2.^  We  think  that  the  writ  of  certiorari  lies  in  such  a  case 
as-this.  In  Marekman  va,  Todd,  a  similar  case,  we  held  tbafr 
it  lay.     (14  Ga.) 

[3.]  Another  of  the  grounds  of  the  motion  to  dismiss  the- 
certiorari  was,  that  the  affidavit  on  which  the  certiorari  was« 
granted,  was  insufficient.  But  when  the  motion  was  made,, 
the  answer  was  in,  and  that  showed  the  statements  in  the  pe- 
tition to  be  true.  Of  what  consequence  was  it,  therefore,  at  ■ 
that  time,  whether  the  affidavit  was  sufficient  or  not. 

[4.]  Another  ground  was,  that  the  certificate,  as  to  the 
payment  of  the  cost,  was  not  sufficient.  We  think  it  was. 
There  can  be  no  such  thing  as  "condemnation  money,"  in  a . 
case  of  this  kind. 

[5.]  The  other  grounds  of  the  motion  are  all  founded  npon : 
the  Act  of  1850,  "  to  amend  the  several  laws  of  this  State  in.. ' 
relation  to  writs  of  certiorari.''^     But  it  is  manifest,  from  a 
reading  of  that  Act,  that  it  applies  only   to  the  "Justice's 
Courts"  of  the  several  districts  in  the  State*  -  It,  thereforo, 
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does  not  apply  to  sacb  a  Justice's  Court  as  that  to  which 
tiiiB  vrit  was  directed.    (Oohb't  Dig.  529.) 

We  therefore  think  the  Court  was  right  in  over-ruliug  the 
motion. 


Ko.  16. — William  B.  Bbmnbtt,  plaintiff  in  error,  f«.  Samcel 
L.  Terrill,  defendant. 

{!.]  There  nast  be  fraud  on  the  part  of  «  person  recomoieDdiDi;  aoolber  as 
Mlvent  sod  wortfa;  of  credit^  at  well  ae  damage  to  the  person  acting  oa 
neh  recommeiidatiOD,  to  entitle  the  latter  to  an  action  againal  llie  Ibimer. 

Case,  in  Stewart  Superior  Court  Decided  by  Judge  Eid- 
soo^  April  Term,  1856. 

This  was  an  aotaon  instituted  by  William  B.  Bennett  ogainst 
Samuel  L.  Terrill,  alleging  that  said  Terrill  bad,  by  false 
and  fraadolent  representations  of  the  eolvency  of  one  James 
0.  Wllkerson,  induced  said  Bennett  to  hire  two  negroes  to 
said  WUkerson  for  the  year  1852,  and  to  take  the  note  of 
said  Wilkerson,  payable  on  the  25th  of  December  of  that 
^ar  for  the  hire — the  said  Bennett  being  unacquainted  with 
said  Wilkerson  and  relying  on  the  representations  of  said 
TerriU. 

At  the  April  Term,  18S6,  of  Stewart  Saperior  Court,  the 
caae  came  on  to  be  tried  on  the  appeal,  when  both  parties 
having  announced  ready,  plaintiff  introduced  in  evidence  the 
note  (it  being  for  ?160)  given  by  Wilkerson  for  the  hire  of 
■aid  negroes.  Plaintiff  also  introduced  the  answer  of  said 
Wilkerson  to  certain  interrogatories  propounded  to  bim,  who 
stated  that  he  did  hire  two  negroea  from  pluntiff,  and  gave 
Ub  note  for  0160,  and  that  defendant  recommended  him  to 
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plftintiff,  stating  to  plaintiff  that  be  (Wilkerson)  waS  "  perfect* 
ly  good."  He  also  stated  that  he  and  plaintiff  were  atraa- 
{;ers  to  each  other,  and  that  plaintiff  had  refused  to  hire  him 
the  negroes  hefore  defendant  recommended  him  as  good.  He 
farther  stated  that  he,  at  that  time,  was  insolvent,  and  that 
defendant  advised  him  to  hire  aaid  negroes  from  plaintiff,  bnt 
gave  no  reason  for  so  advising  him. 

The  answers  of  defendant  to  certain  interrogatories  were 
also  read  by  plaintiff  and  are  substantially  as  follows :  He 
says  that  plaiatiff,  did  make  some  inquiry  of  him  as  to  the 
solvency  of  defendant,  but  he  does  not  recollect  the  date ;  that 
plaintiff  approached  him  on  the  subject  by  saying  that  he  and 
Wilkerson  had  been  in  conrerBation  in  regard  to  the  hire  of 
negroes  and  asked  him  in  reference  to  Wilkerson's  solvency. 
What  he  said  he  gave  in  the  confidence  of  friendship,  merely 
as  his  opinion — not  dreaming  that  plaintiff  wonld  ever  seek 
to  hold  him  liable  for  the  opinion  he  gave.  He  stated  to 
plaintiff  that  he  had  hired  Wilkerson  negroes  the  year  before, 
and  Wilkerson  bad  paid  the  hire ;  and  thinks  he  gave  it  as  hn 
opinion  that  Wilkerson,  although  a  poor  man,  was  good  for 
his  contracts,  and  that  he  would  not  be  afraid  to  trust  him. 
He  states  that  Wilkerson  was  indebted  to  bim  at  the  time  be 
had  said  conversation  with  plaintiff,  but  not  to  snch  an  extent 
as  to  affect  his  solvency.  Some  time  after  the  time  referred 
to,  Wilkerson  executed  a  hill  of  sale  to  bim  to  his  property 
and  growing  crop,  in  payment  of  what  Wilkerson  was  owing 
him.  In  taking  said  bill  of  sale,  be  did  nothing  more  than 
he  would  have  done  towards  the  best  man  id  the  county  ;  he 
never  intended  to  injure  plaintiff  one  cent  in  the  transacttdD  i 
he  gave  plaintiff  an  honest  opinion  aa  to  Wilkerson's  sol- 
Tenoy  ;  there  was  no  collusion  between  bim  and  Wilkerson, 
bOr  was  it  his  dfs'gn  in  what  he  stated  to  benefit  Wilkerson 
or  damage  plaintiff.     Plaintiff  then  closed. 

Defendant  introduced  some  8  or  10  witnesses,  all  of  whom 
testified  that  they  were  acquainted  with  the  character  of 
James  0.  Wilkerson  for  truth  and  veracity,  in  the  neighbor- 
hood in  which  he  resided  in  the  latter  part  of  1852,  and  that 
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ihey  would  not  beliere  him  on  his  oath  in  a  Court  of  Justice. 
The/  also  testified  that  defendant  bore  a  good  character  fo^ 
bonesty,  though  he  was  close  and  ecooomioal.  Several  of 
ihe  witnesseB  stated  that  Wilkerson  was  indebted  to  them  ini 
1852  and  had  little,  if  any  property,  and  was  not  considered 
^hent. 

Plaintiff  introduced  in  rebuttal  eereral  vitneases,  who  testi* 
'  £ed  that  they  were  acquainted  with  the  character  of  James 
0.  Wilkerson  for  truth  and  veradty,  and  that  they  would  be* 
Eeve  him  on  his  oath  in  a  Court  of  Justice. 

The  evidence  on  both  aides  being  closed,  the  Court,  among 
ether  things,  charged  the  Jury,  "  that  if  the  defendant  assert- 
ed that  Wilkerson  was  good  and  solrent,  assuming  to  knoV 
diat  he  was  solvent,  even  if  he  did  not  know  of  his  aolvoncy ; 
yet  if  he  was  insolvent  at  the  time,  and  defendant  was  bene* 
St«d  by  the  declaration,  and  plaintifi*,  relying  upon  the  asser- 
tion of  defendant,  Was  injured  by  it,  the  defendant,  on  princi- 
ples of  equity,  ought  to  respond  for  the  damages  sustained  by 
ihe  plaintiff!."  Defendant's  Connsel  asked  the  Court  if  he 
meant  to  say  that  defendant  was  liable  "  whether  he  made  the 
assertion  fraudulently  or  not?"  The  Court  said  "yea." 
This  response  was  made  to  Counsel  by  the  Court  as  the  Jury 
were  retiring  to  their  room  to  consider  of  the  case. 

The  Jury  found  a  verdict  for  plaintifT,  and  defendant's 
Counsel  moved  for  a  new  trial,  on  the  grounds,  that  the  Cour( 
erred  in  giving  the  charge  above  recited,  and  that  the  verdict 
was  contrary  to  law  and  the  evidence.  The  CoiRt  passed  an 
order  setting  aside  said  verdict  and  awarding  a  new  trial. 
To  which  Counsel  for  plaintiff  excepted  and  assigns  the  same 
.as  error. 

TuoEER  k  Beall,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

S^  the  Court. — McDoNALD,  J.  delivering  the  opinion. 

XI.]  The  declaration  states  that  the  defendant  well  kner 
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that  the  said  James  0.  Wilkersoa  vbs,  at  tlie  time  he  spoke 
to  the  plaintiff  of  him,  in  bad  and  insolvent  circumstances, 
and  not  fit  to  be  trusted.  We  find  no  faalt  with  the  charge 
of  the  Court.  It  was  for  the  Jnrj  to  deliberate  on  the  facts 
uai  determine  from  them  whether  the  defendant  had  assert- 
ed that  Wilkerson  was  good  and  solvent,  assuming  to  knov 
his  circumstances:  whether  he  was  insolvent  at  the  time, 
whether  the  defendant  was  benefited  b;  the  assertion,  and 
the  plaintiff  relying  on  it  was  injured  hj  it.  After  the  charge 
was  given,  the  Counsel  for  the  defendant  inquired  of  the 
Court,  as  the  Jury  were  retiring  to  consider  the  cause,  (to 
state  the  question  as  it  is  understood  by  this  Court,)  "  if  the 
defendant  was  liable,  whether  he  made  the  assertion  fraudu- 
lently or  not"- — and  the  Court  gave  an  affirmative  reply.  The 
Court  erred  in  the  answer  he  gave  to  the  question,  aud  as  it 
was  calculated  to  mislead  the  Jury,  we  think  the  Court  did 
right  to  correct  his  error  by  awarding  a  new  trial  to  the  de- 
fendant. There  must  have  been  proof  of  &aud  and  damage 
to  entitle  the  plaintiff  to  recover. 

Falsehood,  or  in  the  plainer  language  of  some  of  the  au- 
thorities, a  lie,  without  damage,  will  not  entitle  the  plaintiff 
to  recover;  lut  if  there  be  damage  with  a  lie,  there  is  deceit, 
and  injury  to  the  party  injured  by  the  deceit  is  entitled  to 
redress.  Justice  Buller  defines  a  bare,  naked  lie  to  be,  "the 
saying  a  thing  which  is  false,  knowing  or  not  knowing  it  to 
be  so,  and  without  any  design  to  injure,  cheat  or  deceive  an- 
other person."  Such  a  falsehood  is  harmless  to  all  but  him 
who  ntters  it,  and  no  action  lies  upon  it.  If  a  falsehood  be 
told  with  the  intention  to  deceive  and  injure  another,  and  that 
other  does  not  act  on  it,  and  therefore  receives  no  damage 
from  it,  no  action  lie?,  although  the  person  intended  to  be  de- 
ceived does  the  act  to  his  damage.  But  if  a  falsehood  be  told 
to  induce  a  person  to  act  upon  it,  the  person  telling  it,  know- 
ing or  not  knowing  it  to  be  false,  and  that  other  acts  upon  it 
and  is  damaged  thereby,  he  is  entitled  to  his  action  upon  it. 
But  it  must  be  borne  in  mind  that  there  is  a  difference  be-  ■ 
tween  a  declaration  Founded  on  an  error  of  judgment  and  a 
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falsehood.  A  man  may  etr  in  jadgnent  npon  known  facts, 
and,  therefore,  draw  an  erroneous  conclusion,  but  he  Who 
Bpeabs  without  a  knowledge  of  facts  npon  which  hia  judgment 
is  to  act,  and  he  makes  a  positire  declaration  is  as  mttoh  guil- 
ty of  an  actionable  falsehood,  if  his  statement  he  false,  and 
another  is  endamaged  thereby,  as  if  he  had  known  the  state* 
ment  to  be  false  at  the  time  he  made  it. 
Let  the  judgment  be  affirmed. 


No.  17. — WitLUM  H.  Brooks,  plaintiff  in  error,  v$.  Wn.- 
LiAH  C.  Cook,  defendant. 

[1.]  lu  the  absence  ofaipecisl  contract  to  the  contrar;,  the  hirer  of  a  alarft 
ie  boaad  to  furDisIi  all  ueccasiuy  attendaDce  and  nnrsjlig  to  the  il  ltc,  when 

[2.]  In  an  nction  to  recover  the  hire  of  a  slnvo,  the  defendant  cannot  set  off 
a  phjsician'B  arcount  for  attending  tbe  slave  irheo  sick,  though  the  owBcr 
maj  be  liable  therefor,  ntileia  ha  haa  paid  iL 

[3.]  If  the  owoerof  atlATeinBarei  bis  life,  the  fairer  oftheslaTOla  not  enti- 
tled, on  bia  dealb,  lo  anj  part  of  the  iDaorance  monej,  if  there  was  no  con- 
tract to  that  effect. 

[4.]  The  owner,  and  col  tbe  hirer  of  a  slave,  is  liable  for  the  coffin  and' 
bnrial  eipensca. 

GomplaiDt,  in  Randolph  Superior  Court.  Decided  by 
Jadge  KiDDOo,  May  Term,  1856. 

This  was  an  action  brought  by  William  C.  Cook,  against 
William  H.  Brooks,  for  the  recovery  of  J170,  claimed  to  be- 
doe  on  a  promissory  note.  To  which  action  the  defendant 
filed  several  pleas,  to- wit :  1st.  The  general  issue.  2d.  A 
plea  of  set-off,  exhibiting  an  account  in  favor  of  defendant 
against  plaintiff,  for  {32  50,  conststir,g  of  two  itejos :  one  of 
.924  50,  for  attending  and  onrBing  Oeorge,  a  slave,  the  pro- 
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'  perty  of  plaintiff,  eighteen  dajB ;  tbe  other,  of  98,  for  far- 
Dishing  cofBn  and  buriftl  expenses  for  said  sUre ;  and  3d. 
Another  plea  of  aet-ofT,  as  follons :  "  For  that  the  note  anedl 
oa  iraB  given  fw  the  hire  of  a  negro  slave,  George ;  that  at 
the  time  of  hiriAg,  pluntiff  informed  defendant  the  life  of  sai^ 
sla^e  was  insiued  for  the  Bum  of  fll.SO,  two-thirds  of  which 
he  was  entitled  to  recorer,  if  the  slave  died ;  that  said  slave 
-was  attacked  by  disease  about  the  first  of  August,  and  died 
about  the  first  of  September,  1852.  Daring  his,  said  negro's, 
illness,  defendant  called  in  Dr.  I.  B.  Smith  as  a  phjeician,- 
who  constantly  attended  npon  him  till  the  time  of  said  slave's 
death ;  that  the  bill  of  said  Dr.  Smith,  was  one  hundred  and 
seven  dollars.  The  defendant  used  his  best  efibrts  to  notify 
said  plaintiff  of  the  illness  of  said  slave,  as  soon  as  he  was- 
taken  sick ;  that  plaintiff  did  not  receive  said  notice,  in  con- 
sequence of  bis  absence  from  home ;  that  said  slave  died,  and 
plaintiff  recovered  of  the  said  insurance  company  the  sum  of 
seven  hundred  and  sixty-six  dollars;  and  defendant  submits 
to  the  Court,  that  he  is  entitled  to  set-off  tbe  sum  of  fifty  dol- 
lars, that  being  two-thirds  of  tbe  time  lost  by  reason  of  the- 
death  of  siud  negro ;  and  also,  to  set-off  the  sum  of  one  hun- 
dred and  seven  dollars,  that  being  the  amount  of  tbe  pbysi- 
dan's  bill." 

Counsel  for  plaintiff  in  the  Court  below,  moved  to  strike 
out  tbe  said  pleas  of  set-off;  the  Court  sustained  the  motion, 
and  defendant's  Counsel  excepted  and  assigns  the  same  for 
error. 

TncEER  &  Bball,  for  plaintiff  in  error. 

DoDQLAss  k  Douglass,  for  defendant. 

£if  the  Court. — McDonald,  J.  delivering  the  opinion. 

We  Bos^in  tbe  decision  of  the  Court  belaw  in  striking  out 
tlw  defendant's  pleas  of  setoff,  with  the  exception  of  two- 
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items  in  one  of  them,  one  of  TLich  is  for  the  coSd,  and  the- 
otber  for  the  burial  expeasos  of  the  slsre. 

[1.1  It  has  been  held,  in  effeot,  bj  tbti  Court^  in  the  case 
of  IiOtimeT  v»,  Alexander,  (14  Go.  Rep.  259,  that  if  there  be- 
no  special  eoDtract  to  thexontrar^,  Uko  hirer  is  bonad  to  fiir- 
nish  all  necesaary  stteDdance  and  nursing  to  his  sick  hired 
sUve.  If  this  da^  be  implied  in  the  contract  of  hiring,  ia 
the  afaaence  of  an;  contrary  express  stipulation,  the  defend- 
ant can  have  no  action  against  the  plaintiff  for  this  service, 
•  and  a  set-off  is  in  the  nature  of  a  cross  aetioa. 

[2.]  It  is  not  necessary  to  decide  here;  indeed,  we  cannot 
do  it  withoat  going  ont  of  the  record,  whether  the  owner 
might  not  be  liable  to  the  pbyuoian  for  the  amount  of  his  biU 
fin-  medical  services  to  George.  The  qnestion  is,  was  it  the 
snbject  of  set-off,  by  this  defendant,  to  the  plaintiff's  action  ? 
If  the  defendant  had  sued  plaintiff  for  the  recovery  of  this 
bill  or  the  amount  of  it,  he  must  have  alleged  and  proved  that 
be  had  paid  it  and  pud  it  at  the  request  of  the  plaintiff.  The 
plea  of  set-off  does  not  show  that  the  defendant  has  paid  the 
pbyncian'a  bill,  and  we  are  not  called  on  to  decide  whether 
it  is  or  not  such  a  case,  as  the  physician  has  an  option  to  pro- 
ceed Bgunst  the  owner  or  the  hirer. 

[8.j  It  appears  by  the  plea,  that  at  the  time  of  the  hiring, 
the  plaintiff  stated  to  the  defendant  that  he  bad  insured  the 
life  of  the  slave  at  $1150,  two-tbirds  of  which  would  be  re- 
covered if  the  negro  died.  There  must  have  been  a  motive 
for  making  this  declaration,  but  it  does  not  appear  in  the 
plea-~none  is  assgne^  there.  But  the  defendant  insists  in  bis 
plea,  that  inasmuch  as  the  plaintiff  made  the  assertion  and 
the  negro  died  daring  the  year,  and  the  sum  of  $766,  two- 
thirds  of  the  amount  of  the  insurance,  was  paid  to  him,  that 
he  should  be  allowed  as  a  set-o^  a  sum  bearing  the  same  pro- 
portion for  the  time  lost,  to  the  hire  of  the  entire  year ;  that 
the  amount  received  from  the  insurance  company  did  to  the 
value  of  the  negro  set  forth  in  the  policy.  The  plea  diBcIosos 
no  agreement  that  wooH  auatain  his  right  to  the  set-off.  The 
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auertion  does  not  entitle  him  to  a  part  of  the  ineorMuQiB- 
moDej,  and  it  is  that  which  he  aeeka  to  recover  in  his  plea. 

.[4.J  Death.pot  &n  end  to  the  hirer's  speei&l  ownership  of 
Ihe  negro.  The  hirer  discharged  all  the  duties  which  a  Iw 
^Qoane  policy  imposed  on  hin,  wbeniiie  nnrsed  ham  and  eallecl 
«  .physician  to  attend  Hm  in  his  eickness.  The  coffin  and 
Ikiirial  expenses  were  a  proper  chsrjge  against  the  owner,  and ' 
«ught  to  hare  been  allowed  as  a  set-off.  We  reverse  tlw 
judgment  of  the  Court  on  that  ground,  and  order  »  new  trial, 
onless  the  defeaidant  in  error  remit,  on  his  judgment,  the  sam  . 
of  eight  dollars,  that  being  the  amount  pleaded  as  a  set-off 
for  the  coffin  and  burial  expenses,  with  interest  thereon,  from 
the  death  of  the  negro ;  and  that  the  defendant  in  error,  in 
amy  ev^it,  pay  the  costs  of  proseoating  the  case  in  this  Court. 


No.  18. — SOLOMOK  BmnOBB,  TeOUAS  B.  liAMAK  AND  ABRER 
McGeheb,  executors  of  Jefferson  Lamar,  dec'd,  plaintiib 
in  error,  vs.  Jahbs  Kioholsoh,  adiuiuiBtrator  of  Jesse  P. 
Harrell,  dec'd,  defendant. 

[I.]  A  sec uritj  paying  ofT  part  only  ofajud^ent  debt,  is  not  eutiUed,  at 

Law,  to  control  it  agdinst  liis  principal. 
[!.]  Where  nominal  parties  in  a  case  neglect  or  refuse  to  aofiwer  interroga- 

toriea  under  the  Statute,  the  case  should  not,  od  that  accoant,  be  divmlse-' 

cd,  to  the  prejudice  of  the  real  persons  in  intwest. 
[3.]  Ajudgmeat,  however  erroneous,  cannot  be  collaterally  attacked ;  it  is 

good  until  vacated. 

Claim,  &o.  in  Stewart  Superior  Court.    Decided  by  Judge 
KiDDOO,  April  Term,  1856. 

An  execution  in  favor  of  Thomas  £.  Lamar  and  Abner  Mc- 
Gehee,  executors  of  Jefferson  J.  Lamar,  deceased,  v$,  Ed~ 
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moud  C  Beard,  admiaiBtratorbf  Blount  IVoctman,  decensed^ 
ma  levied  en  certain  negroes,  bb  the  property  of  the  defDod- 
■tsit,  and  s  claim  wu  interposed  by  Sbloaon- Bridges  to  the. 
negroee. 

At  April  Term,  1856,  of  Stewart  Snperior  Court,  the  cas* 
CSBie  on  for  trial,  when  Counsel  for  clftimsnt  moved  to  dc9- 
miss  the  levy,  on  the  ground  that  claimant  had,  at  the  ApriF 
Term,  1862,  of  said  Court,  filed  written  interrogatories  irndel' 
&e  Statute  directed  to  the  pkintiffii,  and  ecrred  them  on  the' 
pWntiffe'  Counsel,  and  which  the  Court  had,  at  that  term; 
wdercd  plaintifia  to  answer,  but  which  plniotifis  had  failed^  or 
refused  to  do.  In  support  of  the  motion,  claimant's  Counsel 
prodaoed  an  agreement,  signed  hy  plaintiff's  Counsel,  waiT-i 
ing  all  objections  to  the  iiregul&rity  of  said  order. 

Pending  this  motion,  a  bill  in  Chancery  was  preaefttff^tty 
tbe  Conrt,  by  James  !Nich»lBon,  administrator  of  Jesse  P. 
.Barrell,  deceased,  which  charges,  that  at  the  August  TtrtBf 
1880,  of  said  Court,  Jefferson  J.  Lamar  recovered  judgment 
on  a  note  against  Blount  Troutman,  as  principal,  and  John' 
-Harrell,  as  security  on  said  note,  for  91T40,  with  interest 
sad  cost;  that  an  appeal  was  entered  hy  defendants,  during 
die  pendency  of  which,  Jefferson  J.  Lamar  died,  and  Thomas' 
-S.  Lamar  and  Abaer  McGehee,  his  executors,  were  made' 
.parties  plMUtiffs;  that  at  November  Term,  1842,  Blount 
Troutman  having  died,  the  case  was  ordered  to  proceed  against 
:Ae  said  John  Harrall  and  Jesse  P.  Harrell,  who  had  become 
security  on  the  appeal;  that  plaintifls  recovered' judgment' 
at  said  term,  against  the  said  John  Harrell  and  the  said  Jerae 
P.  Harrell,  for  the  amount  of  their  debt,  with  interest  and 
OOBta,  and  the  further  sum  of  eighty-seven  dollars  for  a  friv'' 
oIdus  appeal ;  that  ezecntioa  issued  in  December,  1842,  and 
certain  property  of  John  Harrall  was  sold  to  satisfy  the  same, 
bringing  $2280  ;  that  there  were  several  credits  on  said  JL  fa. 
of  money  paid  by  said  John  Hanell  and  the  fiaid  Jesse  Har^ 
rell,  which,  with  the  sum  raised  by  said  sale,  are  sufficient  to 
pay  off  the  same,  as  complainant  believes ;  that  in  Febraary, 
1847,  Jesse  P.  Harrell  'filed  an  afBdavit  of  illegality  to  said 
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Jt/a.  ftllflgiDg  ttiat  H  was  proeeeding  illegally  against  his  pro- 
perty, the  same  having  been  folly  paid  off;  and  that  said  ille- 
gality is  Btill  pending ;  that  John  Harrell  having  died,  Jesse : 
P.  Harrell  beciune  his  administrator ;  and  snbseqaently,  Jesse 
P.  Hurell  having  died,  oomplunant  administered  on  his 
estate,  and  that  the  estate  of  Bud  John  Harrell  has  now  no 
legal  representative;  that  at  the  April  Term,  1848,  of  said 
Oonrt,  plaintifis  having  made  Edmond  G.  Beard,  administra- 
tor of  Blonot  Troatman,  deceased,  a  party  defendant  to  said 
ori^nal  snit,  obtained  judgment  against  him  for  the  amooat 
of  said  note,  with  interest  and  costs;  upon  which  a  fi-Jo- 
issued  in  May,  1848,  and  was,  in  May,  1849,  levied  on  cer- 
tain negroes,  as  the  property  of  sud  Blonnt  TroDtmao, 
deceased,  and  were  claimed  by  Solomon  Bridges ;  that  said 
daim  is  now  pending  in  said  Conrt ;  that  the  collection  of 
said  last  named  fi.  fa,  has  been  heretofore  prosecuted,  as 
complainant  is  informed  and  believes,  at  the  instance 
and  expense  of  sud  John  Harrell,  security  on  said  note,  and 
the  said  Jesse  P.  Harrell,  security  on  the  appeal,  who  have, 
aa  complainant  alleges,  piud  off «sid  debt;  that  the  said  Solo- 
mon Bridges,  claimant,  having  in  1852  or  3,  filed  written 
interrogatories  to  take  the  testimony  of  Thomas  K.  Lamar 
and  Ahner  McOehee,  the  nominal  plaintifis  in  said  last  named 
fi.  fa.  which  they  have  failed  to  answer,  has  nevw  applied 
for  an  attadiment  to  compel  tbem  to  aosvar,  but  now  seeks 
to  dismiss  the  levy  on  account  of  such  failure  to  answer.  The 
bill  further  charges,  that  the  negroes  levied  on  have  been  re- 
moved by  said  claimant  from  Stewart  Connty,  and  if  said 
levy  is  dismiBBed,  said  negroes  could  not  he  again  levied  on  ; 
wid  thereby,  great  injury  would  result  to  the  estates  of  said 
securities,  John  and  Jesse  P.  Harrell,  who  are  now  the  only 
parties  interested  in  the  collection  of  said  fi.  fa. 

The  bill  prays  that  said  claim  case  be  enjoined  until  the 
final  determination  of  the  illegality  before  mentioned ;  that 
Baid  Thomas  B.  Lamar  and  said  McGebce  be  made  to  answer 
said  interrogatories;  and  that  said  fi.  fa.  so  levied  on  said 
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negroes  be  tranaferred  to  complainant  and  the  admioisbrator 
of  John  Hatrell  when  appoioted. 

The  Court,  after  hearing  said  bill  read,  refoaed  to  dismiaB 
aatd  levy,  as  moved  by  claimant's  CoDnsel,  but  on  the  con- : 
trafy,  Baactioned  sud  b)ll  and  enjoined  said  olahn  case.  To 
all  of  which,  Ooaoael  for  claimant  excepted,  and  carried  the 
case,  by  bill  of  exception,  to  the  Supreme  Court,  assigning 
ike  eaid  mliDgB  of  the  Coart  as  error. 

When  the  case  was  called  in  the  Supreme  Court,  Counsel 
tor  defendant  in  error  mored  to  dismiss  it  oa  the  ground  that 
Jie  had  not  beeo  served  ^^b  Uie  bill  of  exceptions,  the  entry 
■of  service  on  which  is  as  follows :  "  We  acknowledge  due  and 
legal  service  of  the  within  bill  of  exceptions  and  waive  copy. 
Hay  7th,  1856.    .  (Signed,)        D.  B.  HABBELL, 

Attoraey  for  J.  P.  Harrell." 

It  was  alleged  by  Goansel  for  defendant  in  error,  that  the 
said  B.  B.  Harrell's  name  did  not  appear  of  record  as  Coun- 
isel  for  complainant  in  the  bill  in  the  Cooit  below,  and  that 
ite  signed  the  acknowledgment  of  service  as  **  Attorney  for 
J.  P.  HarreU." 

Pending  eud  motion,  Counsel  for  plaintiff  in  error  moved 
io  amend  his  bill  of  exceptions,  so  as  to  make  the  said  Thomas 
B.  Lamar  and  Abner  McG-ehee,  executors  of  said  Jefferson 
J.  Lamar,  deceased,  parties  plaintiffs  in  error. 

Jambs  Jobhson,  for  pluntiffa  in  error. 

McDouGALD  and  J.  A.  Tcoebb,  for  defendant  in  «rror. 

Bg  the  Court, — Ldhpein,  J.  deBv^ring  the  opinion. 

[1.]  Our  judgment  is,  that  the  injunction  in  this  case 
should  be  continued. 

If  the  Harrells  paid  a  part  of  the  debt  only,  they  could 
Jiot,  at  Law,  get  the  control  even  for  that. 

£2.]  We  are  clear  that  the  levy  should  not  be  dismisBedf 
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bManW  the  execntore  of  Lamar  have  oeglected  or  rtfnsed  to 
snaver  the  bill :  for  if  the  whole  debt  due  their  testator  hsr 
heea  ifiacharged  by  the  Harrells,  (and  ench  ie  the  allegation 
ia-th«  bin,)  the  ezecntors  are  but  nominal  paa-ties. 

fS.]  And  howeTer  irregular  or  etroneouB  the  jadgnt^nt 
against  IVontman  or  his  representative  may  be,  it  o»nnot  be 
attacked,  ooUatorally,  by  the  claimant,  Bridges. 

It  is  a  valid  judgment  until  vacated  or  set  aside,  in  a  direct 
proceeding  institnted  for  that  purpose;  and  perhaps  not 
then,  at  the  instance  of  tfte  administrator  of  Trontmao,  un- 
der the  circamBtances  of  this  case.  He  had  his  day  in  Court. 
The  scire  faciag  -was  regularly  sued  out  and  served  upon  him; 
and  then  was  the  tim^  to  have  made  his  defence,  if  he  had 
«ny. 


Uo.  19.— JoHH  H.  Caldwell,  plaintiff  in  error,  vt.  LiW- 
aENCB  T.  FeaaiLL,  defendant. 

<[t.2  All  promiMB  or  «cknowI«dgeiaents  m»de  since  the  Act  of  lotb  Febmuy, 
1B54,  Mid  relied  on  tn'retnore  (he  bar  of  the  Statute  of  Lio^tationi,  mart 
be  In  TTTiting. 

Asflumpsit,  in  Randolph  Superior  Court.  Decided  by 
Judge  KiDDOo,  May  Torm,  1856. 

This  was  an  action  of  assumpsit,  brought  by  Lawrence  T. 
Ferrill  against  John  H.  Caldwell,  on  a  note  bearing  date  the 
18th  day  of  June,  1841.  Defendant  plead  the  Statute  of  Lim- 
itations. On  the  trial,  plaintiff  introduced  one  Jesse  B. 
Webb,  who  testified  that  he  heard  a  conversation  between 
plaintiff  and  defendant  about  the  1st  of  December,  1854,  and 
defendant  then  verbally  acknowledged  that  he  owed  the  note  - 
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and  agreed  to  pa^  it ;  sod  that  the  underetandiqg  betnoent 
the  parties  was,  that  plaintiff  was  to  Bend  the  note  to  tbfi  y^ 
sees  (Webb),  and  defendant  was  to  paj  it  to  tups.  He  ^uAjl^ 
testified  that  eeferal  months  thereafter,  the  note  was  Beat  ^ 
bim  and  he  presented  it  to  defmdant,  who  then  sud  hewunld 
pay  the  principal,  bat  would  not  paj  the  interest.  Fl^itf^ 
then  offered  the  note  in  evidence,  to  wlueh  defendaBt'a  CW' 
Bel  objected,  on  the  ground,  that  in  order  to  remove  the  bar 
of  the  statute,  it  was  necessary  for  plaintiff  to  prove  that  the- 
acknowledgement  or  promise  of  defendant,  about  which  the- 
witoeas  had  testified,  was  in  writing.  The  Court  over-roled 
the  objection  and  permitted  the  note  to  go  in  evidence.  To- 
irhich  Oounsel  for  defendant  excepted. 

The  testimony  being  closed,  defendant's  Counsel  requested 
the  Court  to  charge  the  Jury,  that  they  could  not  find  dama- 
ges for  a  frivolous  appeal  on  a  note  barred  by  the  statute,  on 
its  face,  and  where  plaintiff  had  to  resort  to  aliunde  testimo- 
ny to  support  the  after  promise — -ffMch  charge  the  Court  re- 
fused to  give  and  defendant's  Counsel  excepted.  The  Jury 
found  a  verdict  for  plaintiff  with  ten  per  oent.  damages.  De- 
fendant's Counsel  now  assigns  the  rulings  of  the  Court  above 
rented  as  error. 

Hood  &  Robinson,  for  plaintiff  in  error. 

DocGLASS  i  DouoLAse,  for  defendant  in  error. 

Bjf  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  note  was  barred  by  the  Statute  of  Limitations,  at  the 
time  the  promise  was  made,  which  is  relied  on  to  prevent  the 
operation  of  the  statutory  bar.  The  promise  was  made  about 
the  1st  of  December,  1854.  The  Act  of  1854,  Feb.  20th, 
requires  such  promises  to  be  in  writing.  That  Statute  ap- 
plies to  such  promises  or  acknowledgementa  only  as  are  made 
subsequent  to  its  enactment. 

By  some  accident,  this  Act  was  not  published  with  the 
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Acts  of  the  sessioii  to  vhioh  it  belongs,  and  is  to  be  foand  in 
ihe  Pamphlet  of  the  Lavle  of  the  Setiiona  1855  and  1856.  Tlie 
jttdgment  of  tbe  Court' beloir  ie  rerereod,  on  the  ground  that 
the  Court  erred  in  deciding  that  tbe  pronuBe,  vhich  was  Ter- 
bal,  was  sufficient  to  take  the  case  ont  of  the  Statute  of  Limi- 
tations. It  is  unnecessary  to  decide  the  other  point  made  ul 
the  bill  of  exceptioDs. 


No.  20. — RicHABD  y.  Caster,  plaintiff  in  error,  vs.  Joseph 
McMiCHAEL,  defendant. 

£1.]  A  distributee  sgBinst  whom  the  adminlBtrator  had  recoTered  a  judgment 
at  Law  for  $3000  filed  bU  bill  lo  reatraiD  tbe  colleetiOD  of  the  debt,  and 
BugKeating  that  the  defandaat  had  faada  in  hia  hands,  Mming  to  him,  to  tbe 
amomit  of  about  $5000 ;  that  he  had  held  the  estate  for  six  or  seven  jears, 
and  that  he  beUeTed  him  to  be  inBolTetit:  Held,  that  tbe  injnuctioo  abonld 
be  ret^ned  antil  tbe  bearing,  and  that  tbe  bill  need  not  allege  that  tbe  sure- 
ties upon  tbe  adminiatration  bond  were  {nsolTent. 

Li  Equity,  in  Randolph  Superior  Court.  Decided  by- 
Judge  KiDDoo,  at  Chambers,  May  6tb,  1856. 

This  vaa  a  bill  filed  by  Joseph  McMichael  agunst  lUchard' 
V.  Carter,  adm'r,  &c.  of  Richard  Carter,  deceased.  The  bill 
charges  that  Richard  Carter  died,  leaving  a  larg«  estate,  con- 
eiating  of  lands,  negroes,  &c.  amounting  in  value  to  Twenty- 
two  Thousand  Dollars,  or  about  that  sum ;  and  also  that  be 
left  six  heirs  or  distributees,  of  which  complainant's  wife  waa 
one ;  that  after  the  death  of  sud  Richard  Carter,  the  sud 
Richard  V.  Carter  applied  for  and  obtained  letters  of  admin- 
istration on  his  estate,  which  he  now  has  in  his  poBseasion.- 
The  bill  charges  that  aome  time  after  the  death  of  the  said. 
Richard  Carter,  Mary  0.  Carter^  one  of  the  diatiribntees  of 
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8Ud  estate  died,  be^tMai^ng  by  h«r  lut  will,  to  the  wife  of 
eomplainant,  the  bhid  of  ^00,  it  being  a  pitrt  of  ber  distrib- 
QtiTe  sbare  of  said  estate,  all  of  which  iB  Btill  in  the  bands  of' 
tlie  defendant  in  the  bill.  Complainant  olaims  that  he  is  en- 
titled to  one-rizth  of  said  estate,  as  well  as  the  said  8am  of 
9800  bequeathed  td  his  ifife  as  aforesaid  ;  and  that  hia  whole 
interest  in  the  estate  in  the  bands  of  sud  defendant,  amountB 
t»  the  Bnni  of  abont  Five  Thonsand  One  Handred  Dollars. 
The  bill  charges,  that  at  the  October  Term,  1855,  of  Ran- 
dtiph  Superior  Court,  defendant  obtained  a  judgment  against 
oomplunant  in  an  aati<rn  of  trover,  broaght  to  recover  certain 
negroes,  for  tbe  sum  of  Three  Thousand  and  Fifty-three  Dol- 
kra  and  Five  Cents,  principa],  interest  and  costs,  and  that  a 
jL  fit.  had  been  issued  thereon  and  levied  bj  the  Sheriff  on 
the  land  of  complainant,  and  the  same  advertised  to  be  Bold  on 
the  lat  Tuesday  in  May,  1856.  Complainant  alleges  that  he 
held  the  negroes  ened  for  in  good  faith,  believing  tbey  were 
his  own,  and  that  he  would  have  filed  his  bill  to  restrain  said 
action  of  trover,  and  praying  for  an  account  and  settlement 
wA  said  defendant,  had  he  not  been  advised  that  he  could 
hold  said  negroes  in  law ;  and  that  since  the  rendition  of  said 
judgment,  sud  defendant  has  sent  him  repeated  messages 
iha,t  he  would  settle  in  full  with  him ;  and  that  he  bos  been  re- 
lying Dpon  and  expecting  said  defendant  to  come  to  a  full 
•nd  fair  settlement  in  the  premises,  and  after  satiafjring  eud 
fi.  fa.  to  pay  over  to  him  the  balance  due  him  from  said  estate. 
^1  of  which  said  defendant  now  refuses  to  do,  but  is  pro- 
eee^ng  to  enforce  the  collection  of  sa^  fi,  fa.  against  com- 
phunant  by  levy  and  sale  of  his  property  as  afwesaid,  which, 
if  done  at  this  time,  be  alleges  will  do  him  irreparable  injury. 
Complainant  further  alleges,  that  he  is  unable  to  satisfy  and 
pay  off  said  fi.  fa.  without  selling  his  property,  unless  said  de- 
fendant will  pay  him  the  amount  justly  dae  bim  from  said 
Mtate. 

The  bill  further  oharges,  that  defendant  has  had  charge  of 
■aid  estate  six  or  seven  yeare  and  has  never  paid  complainant 
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ntj  portioD  of  his  distributive  shftre  thereof;  that  defendsat- 
owes  some  Fifteea  Thotuand  Dollars  or  other  large  sum ;  that 
he  has  but  little  property  of  his  own ;  that  he  is  largely  in- 
debted to  said  estate  for  property  sold,  hire  of  negroes,  &o.  ■ 
and  that  from  the  Domber  of  jodgments  already  obtained' 
against  defendant  and  the  Dumber  of  snita  still  pending 
against  him,  complainant  believes  him  to  be  insolvent  and  un- 
able to  pay  his  debts,  and  nnable  to  respond  to  any  judgment 
complainant  might  obtain  for  his  distrtbtttive  share  of  said' 
estate.  The  bill  also  alleges  that  it  is  very  doabtful  vrhether- 
the  aitfbunt  of  said  estate  could  be  collected  from  defendant's 
securities  on  his  administration  bond,  and  that  if  defendant  is 
permitted  to  proceed  with  and  collect  said  fi.  fa.  complainant 
will  never  be  able  to  reallte  aay  portion  of  his  distributiTO- 
share  of  said  estate. 

The  bill  prays  that  bud  Ji.  fa.  he  enjoined  nntil  a  full  and' 
fair  settlement  shall  be  bad  between  the  parties,  and  that  snch 
other  relief  be  granted  as  may  be  proper  under  the  circum- 
etances. 

On  the  6(h  day  of  May,  1866,  both  parties  being  repre- 
sented by  Counsel,  the  bill  was  presented  to  the  Chancellor 
to  be  sanctioned,  when  defendant's  Counsel  objected  to  the 
granting  the  iignnction  prayed  for,  on  the  following  grounds : 

1st.  Because  the  facts  stated  in  the  bill  did  not  authorize 
the  granting  of  an  iojunclioD,  there  being  no  equity  in  the  - 
same. 

2d.  That  the  Counsel  who  sued  out  and  obtained  the  Com-  - 
mon  Law  judgment,  the  collection  of  which  was  sought  to  be 
restrained,  claimed  to  be  due  them  for  said  services,  their 
fees,  by  special  contract  with  said  defendant ;  and  that  said 
iigunction,  if  granted  at  all,  should  not  extend  to  the  amount 
of  said  fees,  they  having  a  lien  npon  said  judgment  for  the 
same,  and  having  notified  the  said  plaintiff  that  they  relied  on 
said  lien.  The  Court  over-ruled  these  objections  and  grants 
ed  the  injunction  as  prayed  for.  To  which  decision  Counsel . 
for  defendant  excepts. 
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McDoTTOAU);  DouoLAse  & DonflLABS ;  Pbreiks&  Nisdet; 
(Hood  k  'Bobtsbos,  for  pUintiff  in  error. 

TuCEKB  &  Beall,  for  defendant. 

By  the  Court, — Lijmpeir,  J.  deliTering  the  opinton. 

p.]  In  the  opinion  of  this  Court,  the  bill  requires  on  an- 
<8wer.  The  sdmiiiistrator  of  toi  estate  has  recoTered  a  judg- 
ment against  one  of  the  distributees  for  $8000,  The  distri- 
butee claims  that  there  is,  in  the  hands  of  the  administrator, 
coming  to  him,  about  95000 ;  that  the  administrator  has  had 
'possession  of  the  estate  for  six  or  seven  years,  and  that  he 
'betieves  him  to  be  insolvent,  and  gives  the  reason  why  he 
-thinks  BO. 

This  simple  statement  we  think  sufficient,  of  itself,  to  show 
-that  the  bill  sbottld  sot  he  dismissed  npon  demurrer. 

If  the  judgment  against  McMichael,  the  distributee,  is 
needed  either  to  pay  debts  or  to  make  an  equal  division  of 
the  estate,  or  for  any  other  legitimate  object,  let  it  Ic  made  ■ 
appear  by  the  answer.  So  in  the  matter  of  the  Attorney's 
fees  for  recovering  this  judgment ;  if  the  lien  exists,  it  can 
be  set  forth  in  the  ansTrer  and  it  trill  be  protected. 

It  need  not  be  alleged  that  the  securities  to  the  adminie- 
-tration  bond  are  insolvent.  As  against  the  administrator  the 
■equity  is  complece  vithont  this.  Indeed,  the  securities  them- 
■eelves  might  interpose  to  restrain  the  collection  of  this  judg- 
ment, were  they  in  peril  of  having  to  make  good  the  share 
coBiing  to  McMichael. 

Each  distributee  is  entitled,  under  the  taw,  to  sue  sepa- 
rately. Is  not  this  as  convenient  a  way  of  forcing  a  settle- 
ment as  any  other  ?  Why  not,  seeing  it  has  been  delayed  so 
ioDg? 
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So.  21. — Jahks  Y.  Sooas,  plaiatiff  in  error,  v>,  Nbal  A. 
Sapp,  defendant  in  fi.  fa.  Wiluah  West  and  Bkdfobx> 
S.  WoBRSu.,  executors  of  Philip  F.  Sspp,  deceased,  claim- 
ants, defendants. 

[].]  A  legacy  is  not  anbject  to  bo  Miied  and  lold  for  the  d«bta  of  th*  log- 
fetM,  nnUl  theexMDtor  ba^  assented  to  it;  or,  stleMt,  antU  all  cUims  npon 
itof  bighwrank  thaa  the  claim  oftbe  legatee,  bars  ceaiod  to  eziaL 

Motion,  in  Bandolph  Superior  Oonrt.  Deoittoo  b;  Jn^e 
EiDDOO,  May  Term,  1856. 

Afi.fa.m  faror  of  James  Y.  Snggs  vt.  Keal  A.  Sapp  ms 
levied,  and  a  claim  interposed  bj  the  executors  of  Philip  F. 
Sapp,  deceased.  The  cause  vent  to  trial  upon  this  agreed 
state  of  facts,  to-wit:  That  claimants  were  the  execntors  of 
the  last  will  and  testament  of  Philip  F.  Sapp,  deceased ;  that 
as  such,  the  negroes  levied  on  came  into  their  possession,  ud 
were  Btill  in  their  possession  and  control;  that  said  will  was 
still  unexecuted  and  no  diTision  made  of  the  estate  among  tiie 
legatees ;  that  said  estate  was  still  indebted  in  a  large  amount, 
to-wit:  BOicething  over  83000;  and  that  under  the  proyisiooB 
of  the  wiU,  the  negroes  levied  on  were  to  be  hired  out  to  ruse 
money  to  pay  sud  debts.  There  were  four  legatees  under 
the  will,  to-wit :  Alexander  W.  Sapp,  Keal  A.  Sapp,  (the 
defendant  in  JL  fa.)  Mary  F.  Simpson,  wife  of  John  Simpson, 
and  Ebza,  wife  of  Tom  Pet^  Simpson ;  Neal  A.  Sapp  and 
the  other  three  named  legatees  each  being  eaUtled,  upon  & 
division  of  said  estate,  to  one-fourth  of  said  negroes.  The 
fi.  fa,  was  levied  on  defendants'  interest,  it  being  one-fourtk 
in  the  negroes  named  In  the  levy. 

Connsel  for  claimants  moved  to  dismiss  the  levy  ou  tlte 
ground  that  the  property  levied  on  was  not  subject  to  seisvre 
and  sale  under  the  said  fi.  fa.  The  Court  sustained  the  mo- 
tion, and  passed  an  order  diamisHing  the  levy.  To  which 
decision  Counsel  for  plaintiff  excepted,  and  assigns  the  same 
an  error. 
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DoofiLASS  &  DonaLASS,  for  pluatiff  in  error. 

B.  S.  WoKBELL,  repreeentcd  by  B.  Hill  and  S.  Ball,  fisr 
•defendants. 

By  the  Court. — Bbnnino,  J.  deliTeiing  the  opinion. 

Were  the  negroes  levied  on  subject  to  the  levy  ?  Ttus  is 
the  sole  qaestion. 

A  legacy  does  not  veet  in  the  legatee  nutil  the  executor 
Itaa  aseeuted  to  it,  or,  at  least,  until  the  time  baa  come  Then 
be  onght  to  assent  to  it ;  and  that  time  does  not  come  nntil  it 
is  seen  with  reasonable  certainty,  that  be  will  not  need  the 
legacy  to  enable  him  to  pay  claims  of  a  higher  rank  than  the 
claim  of  a  legatee.    Thb  is  a  general  principal  of  law. 

And  nntii  property  baa  vested  in  a  person,  it  is  not  subject 
to  he  seized  and  sold  for  his  debts. 

Had  the  executors,  at  the  time  of  the  levy,  assented  to 
Neal  A.  Sapp's  legacy  in  the  negroea  levied  on  I  There  is 
no  pretence  that  they  hnd.  Had  the  time  come  when  all 
higher  claims  on  the  negroes  than  Sapp's',  as  legatee,  had 
ceased  to  exist  ?  It  had  not ;  for  it  appears  that  debts  to  the 
amonnt  of  over  three  thousand  dollars  still  existed  against 
the  executors,  and  that  the  will,  itself,  required  the  execu- 
tors to  hire  out  the  negroes  bequeathed  in  it  to  raise  money 
with  vhicfa  to  pay  those  debts.  The  legacy  of  Sapp  was  an 
undivided  fourth  of  these  negroes.  It  was  these  negioes,  or 
a  part  of  them,  that  were  levied  on.  Therefore,  the  time  had 
not  come,  when  all  higher  claims  upon  the  negroes  had  ceas- 
ed to  exist,  and  when,  therefore,  it  was  the  duty  of  the  exec- 
utors to  assent  to  Sapp's  legacy  in  the  negroes.  (See  Col- 
itrt  v».  Fox,  99  Dud.  Rep. ;  Blake  vb.  Irving,  3  KeUy^ 
866  ;  Bell  v».  BeU,  1  KeUy,  867.) 

The  interest  that  a  partner  or  tenant  in  common,  or  other 
sach  tenant  has,  is  a  vetted  interest.  In  this,  it  differs  from 
sat^  an  interest  as  that  of  Neal  A.  Sapp ;  and  that  it  is  aab- 
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ject  to  Beiznre  and  sale  for  the  debts  of  the  partner  <»-  tenant, 
(as  the  case  may  be,)  is  becanse  it  is  a  vested  interest. 

We  think,  therefore,  that  the  judgment  of  the  Court  below 
'wu  right. 


-No.  22. — Bbight  W.  Tkuett  et  al.  his  secarities,  plaintiffit 
in  error,  v».  The  Justices  or  TheIhpebioe  Court,  for  the 
use  of  Randolph  County,  defendants. 

[1.]  A  tax  originallj  useaied  and  collected,  nader  an  order  of  the  Inftrior 
Conrt,  for  oat  purpoie,  which  is  illegal  and  void,  canoot,  for  that  reaion, 
be  directed  to  another  pnrpose,  n'hich  ii  valid. 

^1.  fa.  and  illegality,  in  Randolph  Superior  Court.  Deci- 
■ded  by  Judge  Kiddoo,  at  Chambers.  May  24th,  1856. 

A  fi.  fa.  in  favor  of  the  Justices  of  the  Inferior  Court  for 
the  use  of  Randolph  County,  was  issued  against  Bright  W. 
Q^ruett,  Tax  Collector  of  said  county,  and  his  securities,  to 
collect  cert^n  taxes  which  had  come  into  the  hands  of  sud 
collector,  and  which  were  were  still  in  his  hands.  To  this^. 
fa.  an  affidavit  of  illegality  was  filed  by  defendants,  and  the 
cause  was  submitted  to  the  Judge,  upon  the  following  agree- 
ment: 

"  It  is  agreed  by  and  between  Counsel  for  plaintiffs  and 
defendants,  that  the  same  (case  stated)  shall  be  submitted  to 
the  decision  of  bis  Honor,  David  Kidixio,  Judge  of  the  Sn- 
perior  Court,  for  his  decision  upon  the  illegality  on  the  above 
stated  fi.  fa.  in  the  first  instance,  without  awaiting  a  resort  to 
the  other  tribunals  and  forms,  subject  to  a  revision  of  his  do- 
■cision  by  the  Supreme  Court,  to  be  taken  by  either  party  on 
'bill  of  exceptions,  as  in  oUier  cases,  on  the  following  state- 
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meat  of  facts:  It  is  agreed  tbat  Truett,  bs 'I%x  Collector, 
collected  one  hiuidred  per  cent,  on  the  State  tax.  It  is  far- 
ther agreed,  that  12^  per  cent,  of  the  amount  was  assesaeil 
for  poor  school  purposes,  without  a  recommendation  by  the- 
Grand  Jurj  or  School  Commissioner.  It  is  farther  agreed^;, 
that  subBequent  to  the  collection  of  taxes  for  1868,  the  Inf»^ 
lior  Court  passed  the  following  order,  to-wit : 

'Whereas  an  order  was  entered  on  the  minutes  of  tfai» 
Court  at  the  Jnly  Term,  li)53,  ordering  and  directing,  the 
Tax  Collector  of  Bandplpb  County  to  collect  twelve  and  one^ 
half  per  cent,  for  poor  sohooMund,  when  the  Grand  Jury  nor 
School  Commissioner  had  neither  made  a  recommendatiooi 
for  the  assessment  of  said  tax.  It  is  therefore  ordered  by 
the  Coart,  that  said  sum  of  twelve  and  one-half  per  cent,  col- 
lected as  aforesaid,  be  paid  over  to  the  County  Treasurer  by 
the  Tax  Collector,  for  county  purposes,  it  originally  being- 
the  intention  of  the  Court  tbat  it  should  be  collected  for  tbab 
purpose.     February  6th,  1854.' 

Which  order  provided  for  its  application  in  another  man- 
ner, and  which  order  was  passed  by  the  Inferior  Court  in 
proper  form.  Shall  Truett  and  Ma  securities  be  responsible 
for  the  twelve  and  one-half  per  cent,  collected  by  him  ?  HavQ 
the  Inferior  Court  any  authority  to  force  its  collection  from 
defendants?     Is  illegality  a  remedy  ?" 

Upon  a  submission  of  the  facts  above  agreed  on,  a  mctioa. 
was  made  by  Counsel  for  defendants  in  error,  to  dismiss  the 
illegality  referred  to.  The  Court  sustained  the  motion  and 
passed  an  order  dismissing  the  illegality,  ordering  the  JL  fa, 
to  proceed ;  and  that  the  said  order,  together  with  the  agree- 
ment of  Counsel,  be  entered  on  the  minutes  of  the  Court. 
Plaintiff's  Counsel  excepted  to  this  decision,  and  assigns  the. 
Same  as  error. 

Douglass  &  Douslass,  for  plaintiffs  in  error. 

Hooo  k  BOBINSOH,  for  defendants. 
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Sif  the  Court. — Lumpkut,  J.  deliTeri&g  the  opinion. 

p.]  In  BegnoJd$  v».  Lofton  eU  ah  (18  0a.  M.  47,)  it  ww 
deeided  that  tfa«  Jnatices  of  the  Inferior  Courts  of  the  seve- 
re eonnties,  have  no  power,  under  tfae  Act  of  1821,  to  levy, 
for  county  pnrposes,  a  tax  "  eztraordiaary  of  the  general 
State  tax,"  until  after  such  a  tax  has  heen  recommended  by 
two-thirds  of  the  Grand  Jnry  of  their  connties,  respectively." 

This  case,  it  is  conceded,  settles  the  principle,  that  the 
fimd  collected  in  the  present  instance,  for  poor  school  porpo- 
flee,  was  illegal — it  haTing  been  done  without  authority  ot 
law. 

Bnt  it  is  sought  to  core  the  error  by  entering  a  nunc  pr<?^ 
tutttf  judgment.  We  do  not  so  understand  the  meaning  of  a 
nunc  pro  tunc  judgment.  It  is  to  enter  now  a  judgment 
which  was  rendered,  and  should  have  been  recorded  at  a  pre- 
vious time.  The  phrase  signifies  now  for  then ;  and  it  is 
granted  to  answei  the  purposes  of  justice,  hut  never  to  do  in- 
justice. 

Bat  the  proposition  here  is,  to  enter  a  totally  differrat 
judgment,  and  that,  too,  without  alleging  that  the  original 
judgment  was  not  drawn  as  it  was  intended  it  should  be. 
Indeed,  it  is  a  misnomer  to  call  this  a  nunc  pro  tunc  judg- 
ment. The  original  judgment,  as  drawn,  was  actually  re- 
corded at  the  time ;  and  the  attempt  is  to  snbstitnte  a  totally 
differebt  one.    This  oaonot  be  done. 
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Ho.  28. — CwauB  T.  F.  Oakdim,  plsintiff  in  error,  ra.  JohS 
9TAiifii,Tf  defsDdaat. 

(1.}  In  •  (nfMeeclias  noder  the  Act  of  1864,  to  potact  land  ownera  (tgalnit 
intniders,  and  to  pre  land  ownera  a  remedy  In  cerfa^o  cmc*,  the  occd- 
pant'*  afSdavit  wai ,  that  he  held  under  D,  and  that  D  claimed  a  l^al  right 
to  the  pojsculott.  D  alao  made  an  affidavit:  /TtM,  that  neither  ftffiadTit. 
wn  inch  aa  the  StMnte  reqnired- 

^1.]  iMi^  too,  that  the  ^darita  in  a  procMdingofthie  tort,  are  not  what 
emuUtDtei  the  pleading! ;  and  that,  therefore,  they  era  not  amendable  nader 
the  AmcDdmeat  Aet  of  ISM. 

Affidavits,  &c.  in  Randolph  Superior  Court.  Decided  hj 
Judge  KiDDOO,  May  Term,  1856. 

This  waa  a  proceeding  under  the  Act  entitled,  '*  An  Act  to 
protect  the  owners  of  lands  or  tenements  against  intruders, 
ke."  approved  February  14th,  1854,  and  arose  apon  the  fol- 
lowing aOidarit  aad  counter  afficlavits,  to-wit 

"State  or  GsoBaiA — GouKTf  or  Randolph  : 

PetBODslIj  appeared  before  me,  Thomas  Coleman,  a  Jos- 
tied  of  the  Peace  for  said  coanty,  John  Standi;,  who,  bwig 
duly  sworn,  saith  that  he  does  bona  fide  claim  the  right  of 
poasession  to  lots  of  land,  Nos.  (5  and  6)  fire  and  six,  in  the 
serenth  district  and  the  west  half  of  Ko.  three  hundred  and 
(nght,  in  the  sixth  district  of  said  county;  and  that  said  lots 
of  land  are  in  poasession  of  Charles  T.  F.  Cardin,  who  does 
not,  in  good  fu^  claim  a  right  to  such  possession,  and  jet, 
refuses  to  abandon  the  same.  Sworn  to  and  subscribed  be- 
fore me  tlus  March  21st,  185S. 

JOHN  STANDLT. 
Tqohas  Colbhan,  J.  F." 

Btatb  or  Obobgia — Randolph  Codntt  : 
Personally  appeared  before  me,  Richard  Davis,  Sheriff  of 
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said  county,  Charles  T.  F.  Cardin,  who,  being  doly  Bwonv 
saitfa  that  be  ia  tenant  in  posaeasion  of  lots  N09.  6  and  6,  in 
the  original  Beventh  of  eaid  county,  and  the  west  half  of  tbree- 
hnndred  and  eight  of  the  sixth  diatrict  of  said  coontj ;  and 
that  be  holds  poaseBsion  under  Lemon  Dunn,  who  claims  » 
legal  right  to  the  posaesaion  of  the  above  mentioned  lots  of 
land.  Sworn  to  and  sabscribed  before  me,  this  April  16di,. 
1856.  CHARLES  T.  F.  CARDIN. 

Richard  Davis,  Sheriff. 

These  affidavits  being  returned  hj  the  Sheriff  according  to- 
the  terms  of  the  Act,  and  the  case  being  called  np  at  the  reg- 
ular term  of  the  Court,  Counsel  for  Standi;  moved  to  dismiss  this 
counter  affidavit  on  the  ground  of  its  insufficiency,  not  being  in 
the  terms  of  said  Act.  Fending  the  discussion  on  this  motion. 
Counsel  for  Cardin,  the  defendant,  called  the  attention  of  the 
Court  to  the  affidavit  of  Lemon  Dunn,  which  had  also  been< 
filed,  and  which  the  Court  allowed  to  be  read  in  connection' 
with  the  former  one,  which  is  as  follows : 

State  op  Georou — Raniwlph  CODHtr : 

Personally  appeared  before,  me  William  Mattock,  a  Jos* 
tice  of  the  Inferior  Court  of  said  county,  Lemon  Dunn,  who^. 
being  duly  sworn,  deposeth  and  saith  that  he  is  in  possession- 
by  his  tenant,  Charles  T.  F.  Cardin,  of  lota  of  land  Nos.  five 
and  six,  in  the  seventh  district  of  said  county,  and  the  west 
half  of  lot  No.  three  hundred  and  eight,  in  the  sixth  district 
of  said  county ;  and  that  he  has  a  bona  fide  title  to  Baid  lots- 
of  land.  Sworn  to  and  subBcribed  before  me  this  Marcb 
25th,  185  (6)  (?)  LEMON  DUNN. 

William  Mattooe,  J.  L  C. 

The  Court  decided  that  both  affidavits,  taken  together,  were 
defective  and  insufficient.  Counsel  for  defendant  then  asked! 
leave  to  amend  tbe  affidavit  of  Charles  .T.  F.  Cardin,  by  ad- 
ding thereto  the  words,  "  That  he  does,  in  good  fait)i,  dun 
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a  legal  right  to  the  poseession  of  said  laad,  as  the  tenant  of 
Xemon  Donn." 

And  also,  to  amend  Lemon  Dunn's  affidavit  bj  inaerting 
therein  the  irords,  "  That  he  does,  in  good  faith,  claim  a  legal 
right  to  the  possession  of  said  land,  by  and  t)irough  his  tec- 
ant,  Charles  T.  F.  Cardin."  The  parties  named  being  in 
Conrt  and  ready  to  swear  as  proposed.  The  Court  refused; 
this  reqaest  and  passed  an  order  dis^iissiDg  said  counter  affi* 
'davit  upon  the  ground  aforesaid,  and.  requiring  the  Sheriff  to 
ipot  the  plaintiff  in  possession  of  the  premises  in  dispute. 

To  which  decisions  and  rulings,  the  pluntiff  in  error  excep- 
ted. 

Pebeins  &;  NiSBKT,  for  pluntiff  in  error. 

DounLASS  &  DouaLABs,  for  defendant. 

JBy  the  Court. — Benrino,  J.  delirering  the  opinion. 

The  Act  of  1854,  "  To  protect  the  owners  of  lands  or  tene- 
ments agunst  intruders,  and  to  provide  a  remedy  for  land 
owners  in  certain  cases,",  makes  it  the  duty  of  the  Sheriff,  in 
such  a  case  as  the  present,  to  turn  the  person  in  possession 
"oDt  of  the  possessioD,  unless  the  person  so  in  possession 
Bhall,  at  once,  tender  to  the  Sheriff  a  counter  affidavit  stating 
that  he  does,  in  good  faith,  claim  a  legal  right  to  the  posses- . 
.BIOS  of  such  land  or  tenement."     {Acta  1854-'53.) 

[1.]  Cardin  was  the  person  in  possession,  and  the  Statute 
extends  to  no  other  than  the  person  in  possession.  It  is  not 
contended  by  the  Counsel  for  the  pliuntiff  in  error,  that  Car- 
din's  affidavit,  or'that  Dunn's,  Cardin 's  landlord,  wa«  such  an 
affidavit  as  is  thus  required.  And  certainly  neither  affidavit 
"was. 

Was  Cardin's  affidavit  amendable  under  the  Amendment 
Act  of  1854  ?  We  think  not.  That  Act  does  bet  extend 
.b^ond  the  subject  of  amending  pleadingt.     {Actt  1854-'48.) 
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[2.]  The  affidavits  in  cases  like  the  present,  are  not  what 
coBStitates  the  pleadings.  They  coostitote  a  fouodatioD  on 
vhich  pleadings  may  be.  raised.  It  is  made  the  duty  of  the 
Sheriff  to  deposit  in  the  Clerk's  office.  When  he  has  dtme 
this,  "  an  issue  may  be  made  up  and  tried  by  a  Jury."  To 
make  up  an  issue,  there  must  be  -allegations  by  the  opposite 
parties.  It  is  these  allegations  that,  if  made,  will  oonstitote 
the  pleadings  between  the  parties  in  a  proceeding  under  this 
Statute. 

We  think,  therefore,  that  the  several  decisions  of  the  Court 
below  were  right. 


Ko.  24. — WlLLOUQHBT  JoRDAK,  plaintiff  in  error,  vs.  Jaheb 
C.  RrvERS,  defendant 

[1.]  The  failure  or  the  commUaioners  to  insen  their  auma  in  a  blatik  com- 
miBSJon  to  examine  &  witnesa,  doea  DOt  lender  the  execution  at  the  com- 
miaiion  invalid,  if  it  appears  in  the  return  who  the  oommiisioiWTfl  wen. 

Motion  for  new  trial.  Randolph.  Decided  by  Judge 
KiDDOO,  May  Term,  1856, 

James  C.  Rivers  brought  his  action  of  assumpsit  agunst 
Willoughby  Jordan,  upon  a  written  agreement  to  pay  $125 
in  certain  accounts. 

Upon  the  trial  before  the  Jury,  the  plaintiff  put  in  evidence 
this  agreement ;  and  also,  evidence  going  to  prove  a  demand 
for  and  refusal  to  give  such  accounts  as  the  agreement  re- 
quired, and  closed. 

Defendant  then  introduced  variouB  witnesses,  going  to 
show  that  the  accounts  required  had  been  tendered  and  re- 
fused ;  and  for  the  same  purpose,  offered  the  interrogatories 
of  James  E.  Griffith,  which  were  attached  to  a  commission^ 
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the  blank  space  in  wbicb  waa  not  filled  with  the  names  of  the 
coffltutssiouers.  Upon  motion,  the  Court  rejected  the  "inter- 
rogatories," and  defendant  excepted. 

The  Jury  found  for  the  plaintiff,  and  the  defendant  moved 
a  mlc  for  a  new  trial — 

1st.  Because  the  Court  rejected  the  evidence  of  James  S. 
Griffith. 

2d.  Becaose  the  Jnr;'  found  contrary  to  the  charge  of  the 
Court;  and 

3d.  Becanse  the  Jttry  fonnd  contrary  to  law  and  evidence. 

!The  Court  over-mled  the  motion,  and  defendant  excepted. 

iHooD  &  BoBiNSOK,  for  plaintiff  in  eiror. 

SoDOLASs  &  DocaLASS,  for  defendant. 

Sy  the  Court. — ^Benkirq,  J.  delivering  the  (pinion. 

[1.]  To  whom  does  a  blank  oommiBsion,  annexed  to  inter- 
rogatories, give  authority  ?  A  blank  commiaeion  is  thus  di- 
rected :  "  To eaqairea,  greeting."    And  it  says,  that 

"  WB  have  appointed  you,  and  yo«  or  any  two  or  more  of  you, 
are  hereby  authorised,"  &c.  This  direction  is  equivalent  to 
a  direction  to  all  the  "  esquires"  in  the  world  by  name;  and 
this  grant  of  authority  is  of  course  a  grant  of  authority  to 
any  two  or  more  of  those  "  esquires."  These  propositions 
are  true  of  the  commission  whilst  it  is  yet  in  blank.  If  two 
or  more  "esquires"  insert  their  names  in  the  blank,  can  that 
add  any  authority  to  the  commission  ?  Can  that  make  the 
comtnission  an  authority  to  them,  if  it  was  none  before  ? 
Whence  do  they  get  a  right  to  insert  their  names  in  the 
blank  ?  Only  from  the  commission.  The  commission,  then, 
whilst  in  blank,  is  operative  to  this  extent — to  the  extent  of 
aUowtng  any  two  or  more  persons  to  insert  their  names  in 
the  blank.  But  any  reason  that  will  make  the  commission, 
whilst  in  blank,  operative  to  this  extent,  will  make  it,  whilst 
-in  blank,  operative  to  the  extent  of  allowing  the  same  per- 
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soBB  to  do  any  other  act,  aatborised  to  be  done  by  the  com- 
mianon,  as  to  execute  the  commisaioD  in  fnlL  This  maet  be 
nuDifeat  to  all. 

Indeed,  the  insertion  of  the  commissionerB'  names  in  the 
blank,  is  not  one  of  the  things  which  tbe  commiBaion  saja 
the  commissioners  may  do.  What  it  says  they  may  do  is, 
'*to  examine"  the  witness  and  send  the  answers,  "  closed  op 
mder"  their  "  hands  and  seals,"  to  the  Conrt  from  which 
the  commission  was  iasned. 

We  think,  then,  that  the  insertion  of  the  commissioDers* 
luniea  in  the  blank  in  the  commission  annexed  to  interroga- 
toriee,  is  not  indispensable  to  the  validity  of  an  execation  of 
the  commission.  The  only  object  there  can  be  for  sach  in- 
aertion,  is  that  of  informing  the  Conrt  who  it  is  that  have 
executed  its  commission.  And  thb  is  an  object  which  may . 
be  accomplished  in  other  ways :  as,  by  a  statement  or  indi- 
cation in  the  caption  of  the  return,  or  in  the  conclusion  and 
■ignatores  of  the  return. 

And  in  this  case,  the  object  was  accomplished  in  these 
irmya. 

We  hold,  therefore,  that  the  failure  of  the  commissioners 
to  insert  their  names  in  the  commission  to  the  interrogatories 
in  question  in  this  case,  was  not  a  sufficient  gronnd  for  the 
rejection  of  the  interrogatories  ;  and  therefore,  that  the  Conrt 
below  erred  in  rejecting  the  interrogatories. 

^e  new  Jnry,  it  is  to  be  presumed,  will,  of  itself,  do  joB- 
tiee  to  the  other  two  grounds  of  exception.  It  is  best,  there- 
fore, to  leaTe  them  without  comment. 

There  must  be  a  new  trial. 
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No.  25. — John  G.  Park,  plaintiff  in  error,  08.  WriiiAM  A. 
Tekbillb  and  Swas  F.  Bubkstt,  trustee,  &c.  .claimant^ 
defendants.    Also,  Jobs  A.  B^edix>te  vs.  same  parties. 

[I-]  A  marriage  setUemeat  contiuned  tbese  pcOTisioDg;  that  the  womaa^ 
property,  conaisling  of  a  plantation  and  slaves  and  debt^  and  other  thingt, 
sboald  remain  bet  separate  property,  subject  to  the  tpanagemeDt  and  com- 
tnl  of  the  man  and  woman.  That  the  man  was.  not  to  be  acconnlaUB  ftr 
the  annnal  mcrease  or  profits  arising  fiotn  the  trust  property,  or  for  intaF- 
e«t  on  the  debts  doe,  or  to  become  due,  or  which  might  afterwards  "  Iw 
placed  Itt"  tbe  hands  of  the  man  bj  the  woman,  but  only  for  the  principal 
mtjwt  to  such  dispoaitiona  Dfths  same  as  tbe  woman  might  make  bj  wQL 
That  tbe  woman  wa>  to  retain  the  right  to  sell  and  dispose  of  anj  porticn 
of  the  propertj  and  "to  inTest  the  proceeds  of  the  same  into  other  proper^ 
Gtr  the  Qses  and  trusts"  specified  in  the  settlement,  "  and  to  dispose  oftha 
proceeds  of  ench  sale  as  to  her"  should  "  seem  meet  for  her  interest  and 
bappiness."  After  tlie  marriage,  the  crop  of  cotton  and  com  of  a  cert^a 
jear  iraa,  on  the  first  ofNoTember,  leried  on  as  the  property  of  the  man  to 
satisfy  Ji.  fin.  against  him :  Iltld,  that  it  was  not  subject  to  be  so  leried  oa. 

Levy  and  claim  from  Randolph.  Tried  before  Jadga 
EiDDOo,  May  Term,  1856. 

John  Or.  Park  and  John  A.  Breedlove  having  respectirelj' 
obtained  jadgments  against  William  A.  Teonille,  Bought  to 
have  satisfaction  of  the  same  by  levying  their  respective  JL 
/(u.  OD  certain  "corn  and  cotton"  as  the  property  of  Baid 
Tennille.  Swan  P.  Burnett,  as  the  tnistee  of  Locy  Tennill^ 
irife  of  defendant  in  fi.  fag.  interposed  a  claim  to  this  proper- 
^,  and  the  two  causes  came  up  together  for  trial  at  the  sud 
term  of  said  Court  upon  the  following  agreement,  to>witi 

"  JoHB  G.  Park  "j 

»«.  ,  I         jR.  Fa.  levy 

"WnxiAM  A.  Tennille,  deft,  and  (  and  claim. 

Swan  p.  Burnett,  claimant.    J 
John  A,  Breedlovb  "] 

VB.  \         Fi.  Fa.  levy 

"William  A.  Tennille,  deft,  andf  and  claim. 

SvAH  P.  BuBNEXT,  claimant.      J 
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It  18  agreed  by  and  between  the  Attorneys  for  pluntifi*  tati 
dEumsnt,  that  the  corn  and  cotton  levied  on  by  nrtue  of  ea^ck 
of  siud  fi.  fat.  were  made  on  the  land  and  by  the  negroeB  bel4 
in  trnst  for  Lucy  Tennille,  wife  of  said  William  A.  Tennille. 
We  farther  agree  to  submit  to  the  Court  the  trust  deed,  and 
if  the  Court  decides  that  the  proceeds  of  the  trust  property  is- 
sabject  to  levy  and  sale  for  the  payment  of  judgments  agunst 
defendant,  then  plaintifis  are  to  take  verdicts  finding  the  pro- 
perty levied  on  subject.  Bat  if  the  Court  decides  that  said 
corn  and  cotton,  the  proceeds  of  said  property,  are  not  sob- 
ject  to  pay  the  debts  of  defendant,  then  verdicts  are  to  be  tar- 
ken  for  claimsnt,  and  either  party  has  the  right  to  take  the 
case  to  the  Supreme  Court. 

HOOD  &  ROBmSON, 
TUCKER  4  BEAU-, 

Flaintifis'  Attorneys. 
FEREIKS  &  KISBBT, 
Claimants'  Attorneys. 

The  trust  deed  referred  to  and  introduced  in  proof  b^ 
claimant  ia  as  follows : 

Gboroia,  Early  ConsTT: 

This  indenture  of  three  parts,  made  and  entefed  into,  ti^ 
the  tenth  day  of  October,  eighteen  hundred  and  forty-two» 
between  William  A.  lenmlle,  of  the  County  and  State  afore- 
8ud  of  the  first  part  and  Lucinda  M.  Fort  of  the  Comity  oT 
Randolph  and  said  State  of  the  second  part,  and  John  V.. 
Brown  of  the  County  of  Early  and  sud  State  of  the  third 
part,  vritDesBeth'that  the  said  William  A.  Tennille,  for  and  in 
consideration  of  a  marriage  to  be  had  and  solemnized  be- 
tween him  the  stud  'William  A.  Tennille  of  the  firs^  part,  mi 
the  said  Lucinda  M.  Fort  of  the  second  part,  does  for  him- 
self, his  heirs,  executors,  administrators  and  assigns,  cove- ' 
nant,'graat  uid  agree  that  all  those  several  tracts  of  land 
ntuate,  lying  and  being  in  the  eighth  district  of  the  County 
of  Randolph,  embraced  and  enclosed  in  the  settlement  and 
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pUntatioQ  on  wbich  the  atud  Lncinda  M.  Fort  cow  resides, 
eoBtsiniDg  tfairteen  fanndred  acres,  more  or  less,  with  all  the 
rights,  members  and  appurteaanoes  to  the  same  in  any  wise 
belonging  or  appertaining,  and  all  other  lands  which  the  said 
I/adoda  M.  Fort  mttj,  at  the  date  lioreof,  hold  in  her  own 
right  or  otherwise,  with  all  the  rights,  members  and  appurt^ 
nancea  thereto  belonging  or  sppertaiaing,  and  twenty-three 
negroes,  to-wit :  Nicholas,  Gilbert,  Tom,  Simon  and  James, 
men ;  Billy,  John,  Joflfana,  George,  Little,  Jerry,  Angustos, 
James,  Berrien  and  Joseph,  boys ;  Mariah  and  Hannah,  wo- 
men, with  small  children;  and  Dorah,  Maria,  Mary,  Ba- 
dtsel  and  Antoinette,  girls ;  and  the  stock  of  horses,  cattle, 
bogs  and  sheep ;  and  the  household  and  kitchen  fnmititre 
now  in  the  possession  of  the  said  Lucinda  M.  Fort,  and  all 
money,  notes  and  accounts  dne  and  to  become  due,  aocrning 
and  to  accrae  to  the  said  Lncinda  M.  Fort,  in  her  own  right 
and  now  or  which  hereafter  may  come  to  her  possession,  shall 
and  remain  to  be  her  separate  property  and  estate,  and  shall 
not,  in  Law  or  Eqnity,  be  subject  to  the  payment  of  the  debta 
«f  the  said  William  A.  TenniUe,  or  be  snbject  to  bo  sold  and 
conveyed  by  him,  but  the  right  and  title  of  said  property  shall 
be  Tested  in  the  said  John  W.  Brown,  for  the  uses  and  trusts 
bereinafler  mentioned,  and  for  the  ase  and  benefit  of  the  said 
Lncinda  M.  Fort,  subject,  nerertheless,  totheexclusiro  man- 
agement and  control  of  the  Eiaid  William  A.  Tcnnille  and 
the  said  Lucinda  M.  Fort ;  the  said  William  A.  Tennille  not 
to  be  acconntable,  either  in  Law  or  Equity,  for  the  annual 
increase  or  profits  arising  from  said  estate,  or  for  interest  up- 
on any  moneys  which  may  come  to  hia  hands  in  the  collection 
of  debts  due  or  to  become  due  to  the  said  Lucinda  M.  Fort, . 
or  which  may  hereafter  be  placed  in  his  hands  by  the  said 
Lucinda  M.  Fort,  but  only  for  the  principal  of  said  sum  or 
lams,  and  subject  to  such  dispositions  of  the  same  ns  the  said 
Lncinda  M.  .Fort,  by  her  last  will  and  testament,  legally  ex- 
ecuted, may  at  any  time  hereafter  make. 

And  the  said  Wm.  A.    Tennille   further   covSnants   and 
i^rees,  that  notwitbstajiding  the  said  marriage,  the  said  Lu- 
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oinda  M.  Fort  shall  retuD  aad  exercise  the  right  to  sell  uid! 
dispose  of  any  portion  of  her  estate,  either  real  or  pqtbodbI,. 
as  to  her  shall  seem  meet  and  proper,  and  to  iarest  the  pro- 
oeeda  of  the  same  into  other  property^  for  the  uses  and  trastS' 
herein  epeeified,  and  to  dispose  of  the  proceeds  of  such  salv- 
as  to  her  shall  seem  beet  for  her  interest  and  happiness. 
And  the  said  John  W.  Brown  is  hereby  fully  authorized  audi 
required,  upon  the  application  and  at  the  request  of  the  said- 
Lucinda  M.  Fort,  to  execute  and  sign,  as  trustee  for  t^e  said 
Lucinda  M.  Fort,  deeds  and  all  necessary  writings  and  p»- 
pere,  to  convey  legal  titles  to  the  purchasers  of  any  or  anj 
portion  of  the  before  mentioned  property,  which  she  may  de- 
sire to  sell  and  dispose  of  as  aforesaid. 

And  the  said  Wm.  A.  Tennitle  further  covenants  and 
agrees,  that  the  said  Lucinda  M.  Fort  may  dispose  of  her 
said  estate  by  will,  to  any  person  whom  she  may  in  that  waj 
appoint,  subject  to  the  use  of  said  Wm.  A.  Tennille  during 
the  continuance  of  the  coverture  as  aforesaid. 

And  the  said  Wm.  A.  [Tennille  and  Lucinda  M.  Fort  nom- 
inate and  appoint  John  W.  Brown  trustee  of  said  property  i 
and  they  agree  that  if  the  said  trustee  shall  become  uoabU, 
from  any  cause,  to  execute  the  trust  herun  set  forth,  that 
the  said  trustee  shall  have  power  to  appoint,  by  writings  ww 
der  his  hand,  a  suoceassor,  to  be  designated  by  her,  said 
Lucinda  M.  Fort ;  and  the  said  John  W.  Brown  covenants  and 
agrees  to  his  nomination  and  appointment  of  trustee  for  said 
property,  and  hereby  covenants  and  agrees  to  perform  the  - 
trust  hereby  reposed  in  him,  for  the  interest  of  the  parties 
and  according  to  the  truo  intent  and  meaning  of  this  inden- 
turc.  In  testimony  whereof,  the  parties  of  the  first,  second 
and  third  parts  have  hereunto  set  their  hands  and  affixed, 
their  seals,  the  day  and  year  above  written. 

WirjJASt  A.  TENXTLLE,  [l.s.] 
LUCINDA  M.  FORT,  [l.^.I 
JOHN  W.  BKOWN,  [l.s.] 

Signedj  sealed  and  acknowledged  before  us, 
''     William  Mount, 

George  W.  Bbown,  J.  P.        Recorded  July  6tb,  1S43. . 
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TJpon  this  state  of  facts  the  Coort  below  decided  that "  the 
'proceeds  of  the  property  held  in  trtiat  aa  aforesaid,  were  not 
Bnbject  to  levy  and  sale  to  pay  judgments  against  the  defend- 
•Qt,"  Wm.  A.  Tennille.  A  verdict  was  taken  for  the  claim- 
wnt,  and  Conneel  for  plaintiffs  in^./a.  excepted. 

A.  Hood  and  Tdcebb,  for  plaintiGT  in  error. 

'W.  C.  PBREms,  for  defendante. 

-^  the  Court. — Bennino,  J.  delivering  the  opinion. 

[1.]  The  Court  below  decided  that  "  the  proceeds"  of  the 
■trnst  property  were  not  subject  to  the  payment  of  William 
A.  Tennille's  debts.  -Was  that  decision  right  ?  This  is  the 
■question. 

Whether  the  decision  was  right  or  not,  depends  upon  what 
■was  the  extent  of  William  A.  Tennille's  iaterest  in  the  trust 
property.  If  his  interest  in  that  property  was  no  greater 
than  that  of  tenant,  at  the  will  of  his  wiie,  in  the  "  annual  in- 
crease and  profits"  of  the  property,  the  decision  was  right. 
It  was  also  right  even  if  his  interest  in  the  property  was  as 
great  03  that  of  absolnto  owner  of  the  **  annual  increase  and 
jirofita"  of  the  property,  provided  the  expression,  "  annual 
increaae  and  profits,"  as  used  in  the  deed,  means  net  annual 
increase  and  profits. 

The  interest  of  a  tenant  at  will,  is  not  assignable.  And 
irhat  is  not  assignable,  cannot  be  leviable.  If,  then,  Ten- 
ftUle's  interest  was  only  that  of  tenant  at  will,  in  the  "  annual 
increase  and  profits"  of  the  property,  it  was  not  such  as  was 
.subject  to  be  seized  and  sold  under  afi.fa.  against  him. 

Was  Tennille,  then,  hut  a  tenant  at  will  in  the  annual  in- 
.««ase  and  profits  ?  It  is  extremely  doubtful  whether  he  was 
-anything  more.  The  interest  which  he  had  was  such,  that 
Mrs.  Tennille  could,  at  pleasure,  defeat  it  in  at  least  two 
ways. 

His  interest,  whatever  it  was,  he  derived  from  tlie  follow- 
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ing  clattse  in  the  deed  :  "  aad  for  the  use  and  benefit  of  the 
Bsid  Lacinda  M.  Fort,  subject,  nerertheless,  to  the  excionve 
tnanaj^ement  and  control  of  the  said  William  A.  Tennille  and 
the  said  Lucinda  M.  Fort,  the  said  William  not  to  be  accoaat- 
able,  either  in  Lan  or  Eqnity,  for  the  annnal  increase  or 
profits  arising  from  said  estate,  or  for  interest  npon  any 
moneys  irhich  may  come  to  his  bands  in  the  collection  of 
debts  due  or  to  become  dae  to  the  said  Lncinda  M.  Fort,  or 
irhich  may  hereafter  be  placed  in  his  hands  by  the  said  La- 
cinda M.  Fort,  bat  only  for  the  principal  of  said  snm  or 
Bams." 

Now,  if  Mrs.  Tennille  had  sold  the  whole  of  the  trnst  pro- 
perty on  a  long  credit,  and  had  taken,  in  payment,  a  note  or 
bond  bearing  interest,  payable  anoaally,  and,  lulling  or  refuA- 
ing  to  "  place"  such  note  or  bond  in  the  hands  of  William  A. 
Tennille  for  collection,  had,  herself,  kept  it  and  collected  the 
annual  interest — instnlments  due  on  it,  what  estate  vroald 
Tennille  have  had  left  in  the  trust  property  ?     Kone. 

Bat  she  has  the  power,  on  such  terms,  to  sell  the  property  ; 
for  the  deed  contains  this  covenant,  on  the  part  of  William  A. 
Tennille:  "And  the  said  William  A.  Tennille  further  core- 
oants  and  agrees  that,  notwithstanding  the  said  marriage,  the 
eaid  Lucinda  M.  Fort  shall  retain  and  e:cercise  the  right  to 
sell  and  disp(»e  of  any  portion  of  her  estate,  either  real  or 
personal,  aa  to  her  shall  seem  meet  and  proper,  and  to  inTeat 
the  proceeds  of  the  same  into  other  property,  for  the  uses  and 
trusts  herein  specified,  and  to  dispose  of  the  proceeds  of  such 
sale  as  to  her  shall  seem  best  for  her  interest  and  happiness." 
JSov  here  is  a  covenant  by  Wm.  A.  Tennille,  that  Lucinda 
M.  Fort  shall  have,  first,  a  general  power  of  sale  and  dispo- 
sal ;  secondly,  a  power  to  invest  the  proceeds  of  any  sale,  if 
any  is  made,  in  other  property  on  the  same  trusts ;  thirdly,  a 
general  power  to  dispose  of  the  proceeds  of  any  sale,  in  any 
way  that  to  her  may  seem  best  for  her  interest  and  liappi- 
nc!>8.  And  can  it  be  doubted  Jbat  she  did  not,  by  viriite  of 
the  first  of  these  three  powers,  or  by  virtue  of  the  la.si ,  or, 
at  least,  by  virtue  of  the  first  and  Ittst  taken  together,  retain 
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the  right  to  make  sach  a,  sale  as  that  which  I  have  Buppoaed 
her  to  have  made  ?  Hardly,  I  think.  The  last  of  the  three 
poyieTB  is  ccrtaioly  an  independent  powers-complete  in  itself. 

Such  a  sale  as  that  which  I  hare  supposed  made,  would  be 
ODe  way  of  defeating  tho  interest  of  Wm.  A.  Tennille  in  the 
property. 

But  even  if  Lncinda  M.  Fort  has  not  the  power  to  make 
Bach  a  sale,  viz  :  a  sale  on  a  long  credit,  with  the  interest  on 
tbe  purchase  money,  payable  annually,  but  has  only  the 
power  to  sell  for  cosh,  and  on  tbe  condition  immediately  to 
revest  the  proceeds  of  a  sale  in  other  property  of  some 
flort,  yet,  under  the  last  of  these  three  powers,  or  of  these 
♦wo,  if  we  choose  to  count  the  first  and  second  as  parts  of  a 
single  power,  she  certainly  can  defeat  all  of  Wm.  A.  Ten- 
nille'e  interest,  whatever  that  may  be ;  for  under  this  power 
she  ia  authorized  to  dispose  of  the  proceeds  of  a  sale  of  tbe 
trust  property,  in  any  way  that,  to  her,  may  seem  beat  for 
her  interest  and  happiness ;  that  is,  just  as  she  may  please. 

She  may,  therefore,  dispose  of  such  proceeds  by  investing 
them  in  property  yielding  no  income — no  '"  annuiil  increase 
of  profits" — as  wild  lands  or  vucant  town  lots,  or  stocks 
yielding  no  dividends,  or  a  charity.  Any  of  these  operations 
she  may  repeat  again  and  again.  She  may  bestow  such  in- 
crease or  profits  as  a  gift  on  a.  friend  or  relative.  But  if  she 
ehoald  dispose  of  such  proceeds  in  any  of  these  modes,  all 
interest  of  Wm.  A.  Tennille,  under  the  tiust  deed,  would  be 
defeated,  for  bis  interest  is  confined  by  that  deed  to  the  an- 
nual increase  or  profits  arising  from  tbe  trust  property. 

This,  then,  is  another  way  by  which  Lucinda  M.  Fort  may, 
as  long  as  she  lives,  defeat  all  interest  of  W'jtt.  A.  Tennille 
in  the  trust  property.  And  the  deed  contains  a  stipulation 
that  she  may  dispose  of  the  property,  by  will,  as  she  pleases. 
By  tills  she  may  defeat  his  interest  for  all  time,  aflcr  her 
death. 

Is  the  interest  or  estate  of  one  person,  which  is  thus  de- 
|>ei«lent  upon  the  ploisure  of  another  person,  at  all  greater 
than  an  estate  at  will  'i     I   think  it  exceedingly  douhtfuL 
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^m,  however,  ia  the  extent  of  the  intereBt  of  Wm.  A.  Ten- 
lulle,  QQder  the  deed. 

But  let  it  be  granted  that  this  interest  is  more  than  an  ea- 
itate  at  vill — that  it  h  an  absolute  interest — an  absolute  in- 
iterest  in  'Hhc  annual  increase  or  profits;"  let  it  be  granted 
that  the  deed  gives  absolutely  to  Wm.  A.  Tennille  "the  an- 
imal increase  or  profits"  of  the  trust  property;  then  the 
TjuestioQ  is,  what  the  deed  means  by  this  expression :  Does 
it  mean  the  gross  annual  increase  or  profits,  or  the  net  f 

The  case  was  that  of  a  levy  on  gross  proceeds ;  for  it  con- 
sisted of  a  levy  on  the  corn  crop  and  the  cotton  crop  of  a 
particular  year,  and  that  a  levy  nifide  on  the  first  day  of  No- 
vember. And  it  is  presumed  that  a  crop  cannot  be  all  net 
profits.  It  is  to  be  presumed  that  expenses  are  incurred  in 
making  a  crop ;  and  such  expenses  have  to  be  deducted  from 
the  year's  gross  profits,  in  order  to  bring  to  view  the  year's 
net  profits.  And  what  these  expenses  will  be  ia  any  year, 
cannot  be  ascertained  until  the  end  of  the  year,  and  fre- 
quently not  until  afler  the  end  of  the  year.  A  crop,  then, 
is  gross  profits;  it  is  not  net  profits. 

Did  the  deed,  then,  mean  to  give  to  Win.  A.  Tennitle  the 
■whole  gross  annual  increase  or  profits  of  the  trust  property  ! 
{To  say  that  it  did,  is  to  say  that  the  deed  intended  to  defeat 
Hs  own  object.  The  objeet  of  the  deed  was,  it  is  admitted 
on  all  hands,  to  keep  to  Lucinda  M.  Fort  at  least  the  whole 
eapital — the  whole  coryua  of  the  property.  But  if  the  gross 
annual  profits  of  a  plantation  and  slaves  be  constantly  ab- 
stracted from  the  plantation  and  slaves ;  if  the  ftnnaal  expen- 
ses  of  the  plantation  and  slaves  bo  constantly  charged,  not 
Qpon  the  annual  profits,  but  upon  the  capital,  the  plantation 
and  slaves  must  soon  melt  away  from  the  owner  and  vanish 
from  bis  sight. 

Now,  an  instrument  is  not  to  be  so  interpreted  as  to  make 
it  defeat  its  own  object ;  at  least,  it  is  not,  if  it  will  a'dmit  of 
4d  interpretation  that  will  make  it  accomplish  its  object. 
And  such  an  interpretation,  this  deed  will  admit  of.  The- 
expression,  '*  the  annual  inerease  or  profits,"  may  well  mean 
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the  Ttet  naautl  increaM  or  profits.  Id  strictneea,  notbtng^ 
perhaps,  cas  be  sniiiiiil  increaee— oui  be  annual  profita  of  a 
l^aotatioD  with  slaves,  except  what  rentMns  of  the  year's  pro* 
daots  after  a  deduction  of  the  year's  expenses. 

And  what  thus  remains  may  be  spent  every  year  wit^oot 
mpuring  the  coital. 

To  say,  then,  that  the  words  aforesaid  mean  net  foanui  Of 
'crease  or  profits,  is  to  say  what  is  consistent  with  the  words 
of  the  deed,  and  what  will  make  the  deed  accoiiq)liBh  that 
wliich  is  manifestly  its  great,  if  not  its  only  object,  the  pres- 
ervation, unimpaired,  of  the  corpus  of  the  trust  property. 

This,  therefore,  is  what  we  ougJlt  to  say  that  the  words- 
mean. 

Now  what  was  levied  on,  and  what  the  Court  decided  to- 
be  not  subject  to  levy,  was  part  of  a  year's  grots  increase  of 
the  trust  property.  It  was  the  corn  crop  and  the  cotton  crop 
B0  tbey  stood  on  the  first  day  of  November. 

These  crops  could  not  have  been  all  net  increase.  They 
stood  charged  with  the  expenses  incurred  up  to  the  first  ot 
November,  and  with  such  as  might  be  incurred  afterwards^ 
during  the  remainder  of  the  year,  and  perhaps  longer.  And 
it  was  impossible  to  tell,  at  the  time  of  the  levy,  what  these 
expenses  might  turn  out  to  be. 

The  argument,  then,  stands  thus:  The  year's  net  increase 
of  the  trust  property  was  nil  that  was  subject  to  be  levied  on. 
Wi>a.t  was  levied  on  was  the  crop  of  cotton  and  corn  aa  that  ' 
existed  on  the  first  of  November.  A  crop  is  not  a  year's  neb 
increase  of  the  capital  and  labor  it  takes  to  make  the  crop. 
Expenses  have  to  be  deducted.  What  these  expenses  for  any 
jrear  may  be,  cannot  be  known  before  the  end  of  the  year,, 
nor  then,  if  the  year's  business  is  not  then  closed.  There- 
fore, what  was  levied  on  was  not  net  increase  of  the  trust 
property  ;  and  the  levy  was  made  before  the  time  had  come 
when  it  could  be  known  what  the  net  increase  would  be,  or 
whether  there  would  be  any  net  increase. 

Aud  therefore,  we  say  that  what  was  levied  on  was  not 
sabject  to  levy.     Such  an  interest  as  that  of  Tennille  in  tha 
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property  levied  on  irss  no  more  the  subject  of  leTj,  than  iar 
the  interest  of  a  dietribatee  the  subject  of  levy  at  a  time  Then, 
some  debta  against  the  estate  are  known  to  the  adminiatnttort. 
and  when  the  period  allowed  to  him  for  finding  out  what 
others  may  exist  against  it,  has  not  expired. 

It  is  our  opinion,  therefore,  that  the  decision  of  the  Court 
below  was  right 


Ko.  26. — Drbwert  C.  Jackson,  plaintiff  in  error,  vt.  Jamsb^ 
Stewart  et.  al.  defendants. 

[1.]  In  dirorcc  casee,  tbe  property  set  Torth  in  tbe  acbedale  filed  tX  the  com- 
meiicement  of  tbe  sait,  doeg  not  rest,  on  the  Ending  of  (be  Jury  in  TaTor  of 
tbe  libcUaot,  ia  tb«  ieaue  of  tbe  marriage,  absolutely  and  unconditionallj. 
[2.]  The  creditors,  if  any,  bave  the  first  claim  on  tbe  property- 
's.] The  Jury  have  a  discretion  to  award  a  part  of  the  properly  t«  each  or 
both  of  the  parties.    The  term  "  either,"  used  to  the  SlAtnte,   may  meui 
"  each"  or  "  both." 
[4.3  A  verdict  b;  consent,  is  not  necessarily  Ticiooi.     It  is  not  ri^d  becaoM 

it  is  not  necessarily  fraudulent 
[5.]  To  impeach  it,  there  mast  be  sufGclcDl  allcgaliona  sbowing  that  the  par- 
ty complaining  boa  been  injured,  or  that  he  has  opposing  rights  that  can~ 
Dot  be  concladed  by  it.    A  general  charge  of  fraud,  with  allegations,  ia  not 
■nfficient. 

In  Equity,  in  Sumter  Superior  Court.  Decided  by  Judge 
Allen,  March  Term,  1856. 

This  was  a  bill  filed  by  Drewcry  C.  Jackson  against  James 
Stewart,  Turner  M.  Jackson  and  Shady  A.  M.  Jackson,  al- 
leging that  a  libel  for  divorce  was  coinmenced  by  the  said ' 
Turner  M.  against  the  said  Shady  A.  M.  Jackson,  his  wife, 
(complainant  being  their  only  child,)  returnable  to  the  No- 
Tember  Term  of  Sumter  Superior  Court,  at  which  time  die 
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said  Tarner  M.  filed  a  schedule  of  his  property,  consisting  of 
a  large  number  of  negroes  and  other  property,  and  then 
valued  at  86616  50;  that  at  November  Term,  1816,  the  Jury, 
decreed  a  total  divorce,  and  again  at  May  Term,  1847 ;  that 
the  first  Jury  made  the  following  decree,  in  reference  to  the 
property :  "  The  Jury  decree  that  the  defendant  receive  from 
the  plaintiff  the  sum  of  three  hundred  and  tiventy-fire  dollars,, 
and  the  child  receive  the  sum  of  eleven  hundred  dollars,  and 
the  balance  of  the  property  to  the  plaintiff.  November  Term, , 
1846.         (Signed,)         ZERO  B.  HaTSLIP,  Foreman." 

The  second  Jnry  decreed  as  follows: 

"We,  the  Jury,  find  and  decree  in  relation  to  the  property 
involved  in  this  case,  that  instead  of  the  sum  of  three  hun- 
dred and  twenty-five,  decreed  by  the  former  Jury  to  defend- 
ant (she)  shall  receive  from  plaintiff  twc  negroes  mentioned 
in  schedule,  to-wit:  Silva,  a  girl  now  about  seven  years  old, 
and  Seaborn,  a  boy  about  six  years  old,  with  the  limitation 
that  the  title  to  said  negroes  shall  vest  in  Drewery  C.  Jack- 
son, the  infant  chtJd  of  the  parties,  after  the  decease  of  de- 
fendant, provided  he  be  then  in  life;  and  we  further  decree 
to  defendant,  one  hundred  and  eighty  dollars,  and  that  all  the 
balanceof  the  property  remain  and  belong  to  plaintiff;  and  we 
decree  the  cost  to  plaintiff.     22d  May,  1847. 

(Signed,)  GEORGE  R.  HARPER,  Foreman." 

The  bill  charges  that  at  the  time  of  the  application  for 
divorce,  complainant  was  about  12,  and  that  he  is  now  about 
23  years  old;  that  he  had  no  guardian  or  other  person  to 
represent  his  interests  whilst  said  action  was  pending ;  and 
that  by  the  laws  of  Georgia,  the  title  to  the  whole  of  the  pro- 
perty mentioned  in  said  schedule  vested  in  him,  as  soon  as 
&  divorce  was  decreed  between  his  father  and  mother,  by  the 
reodering  of  said  last  mentioned  verdict ;  that  he  was  *■  kept 
in  the  dark,"  as  to  hia  rights  in  the  premises,  until  May,  " 
185-5,  and  that  he  did  not  know  until  then  that  he  was  cnti- 
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tied  to  said  property.  The  bill  farther  charges,  that  said 
last  mentioned  verdict,  distributing  said  property  was  iiv  fraad 
of  complainant's  rights,  being  the  result  of  an  agreement  be- 
tween the  parties  to  the  divorce,  and  rendered  by  the  Jury 
in  accordance  with  said  agreement,  irrespective  of  complain- 
ant's legal  rights. 

The  bill  charges,  that  in  the  latter  part  of  1848,  and  again 
in  1852,  one  James  Stewart,  well  knowing  all  the  foregoing 
facts  and  combining  with  the  said  Turner  M.  Jackson  to  de- 
ft'aud  complainant  of  his  rights,  purchased  from  the  said  Tur- 
ner M.  a  large  number  of  the  negroes  mentioned  in  said 
Bcbcdulc,  irorth,  together  with  their  hire  up  to  the  filing  of 
the  bill,  some  $16,400. 

The  bill,  after  alleging  tbat  complainant  has  no  way  of 
proving  the  facts  charged  but  by  resorting  to  the  consciences 
of  defendants,  prays  that  they  be  made  to  answer ;  and  that 
upon  the  hearing  of  the  case,  the  verdict  of  the  Jury  in  said 
divorce  case,  distributing  said  property,  be  set  aside  and  the- 
said  Stewart  be  made  to  account  for  said  negroes  and  their 
hire. 

At  the  March  Term,  1856,  of  Sumter  Superior  Court,  de- 
fendants demurred  to  the  bill,  on  the  following  grounds : 

1st.  A  judgment  of  a  Court  of  competent  jurisdiction  can- 
not be  attacked  and  set  aside,  collaterally,  bat  by  proceedings  - 
instituted  for  that  purpose. 

2d.  The  verdict  of  divorce  was  void  as  to  the  defendants. 

3d.  The  verdict  was  in  conformity  to  law. 

4th.  The  bill  fails  to  show  that  a  schedule  was  filed  in  the. 
case  of  libel  for  divorce. 

5th.  That  the  verdicts  of  the  Jury  were  legitimate  and 
binding,  and  cannot  be  set  aside  directly  for  fraud,  though 
rendered  in  accordance  with  an  agreement  entered  into  by 
the  parties  to  the  libel, 

6th.  The  bill  fails  to  show  that  the  property  in  the  sched- 
ule did  not  go  in  payment  of  libollant's  debts.  ' 

7th   There  is  no  cijuity  in  the  bill. 

The  Court  sustained  the  demurrer  on  the  last  ground,  and 
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dismissed  the  bill.     Complainant's  Counsel  excepted  and  as- 
Bigne  the  ruling  of  the  Court  as  error. 

WlLLUM  D.  Elam  ;  Wakren  &.  Warres,  for  plaintiff  ia 
error. 

McCat  &  Hawkins,  for  defendants. 

Sy  the  Court. — McDoNALD,  J.  delivering  the  opinion. 

The  record  shows  an  agreement  between  Counsel,  wbich 
flflts  forth  facts  which  do  not  appear  in  the  bill  of  exceptions, 
Tiz  :  that  the  complaint  in  the  libel  for  divorce  was  adiillciy 
ft^er  marriage  ;  that  the  schedule  showed  a  consiiler.iMo 
amount  of  debts  ;  that  there  was  no  entry  of  "  filed  in  office," 
indorsed  on  the  aeliedule.  It  formed  a  part  of  the  libd,  and 
the  name  and  age  of  the  plaintiff  to  this  suit  wae  set  forth  in 
the  libel.  The  bill  was  demurred  to  for  want  of  equilj,  aB  wtll 
ss  on  other  special  grounds.  The  Court  Eustained  the  demur- 
rer on  the  former  ground,  and  for  the  want  of  proper 
parties. 

[!.}  The  decision  ia  excepted  to,  so  far  as  it  susliiired  ihe 
demurrer  for  the  want  of  equity,  and  that  exception  consti- 
tutes the  sole  gronnd  of  error. 

The  complainant  is  the  only  child  of  the  parties. 

He  claims  that,  by  the  laws  of  this  State,  on  the  eepara- 
tioQ  of  his  parents,  or  when  the  final  verdict  in  the  divorce 
case  was  rendered,  all  the  property  set  forth  in  the  scliedtile 
filed  at  the  time  of  exhibiting  the  libel  for  divorce,  vested  :ib- 
Bolutely  in  him.  The  Complaint  ia  of  fraud  against  this  Ic-al, 
vested  right  and  title.  There  is  no  other  set  up.  Wh:it  is 
the  law?  At  the  time  of  the  application  for  a  divorce,  the 
party  applying  shall  render  a  schedule  of  the  propeitv  on 
oath.  After  allju^t  debts  are  paid,  it  shall  bo  subject  m  a 
division  or  equal  distribution  between  the  children  of  tbe  |.:^r- 
ties,  except  the  Jury  before  whom  tbe  case  b  tried  shall  tl  tnk 
jroper  to  allow  either  party  a,  part  thereof. 
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[2.]  The  creditors  have  the  first  claim  on  the  property 
■whea  the  verdict  shall  be  for  a  divorce.  The  property,  for  that 
reaeon,  could  not  vest  in  the  complainant,  on  the  finding  of  the 
Jury  that  sufficient  proofs  had  been  submitted  to  authorize  a 
total  divorce.  The  record  shons  that "  there  was  a  considera- 
ble amount  of  debta."  The  bill  does  not  show  that  they  have 
been  paid,  nor  that  the  property  was  not  sold  to  pay  them. 

[3.]  The  Jury  in  tbis  case  has  awarded  a  portion  of  tlie 
property  to  each  of  the  parties,  and  made  some  provision  for 
complainant.  The  Statate,  in  tbe  view  we  have  taken  of  it, 
authorizes  such  a  verdict. 

The  term  "either,"  may  mean  "each"  or  "  both,"  and  the 
Jury  may  give  by  their  verdict  to  each  or  both  a  part  of  the 
property.  In  the  case  of  awarding  a  conditional  divorce,  s 
separate  maintenance  and  support  must  be  provided  for  the 
wife,  althougb  she  may  be  the  guilty  cause  of  the  evil.  There 
is  no  reason  for  excluding  her  in  the  other  case.  The  pro- 
perty embraced  in  the  schedule  did  not  vest  in  the  complain- 
ant, therefore,  as  contended  by  him,  on  the  rendering  of  the 
verdict. 

He  next  insists,  that  the  verdict  of  the  Jury  distributing 
the  property  was  agreed  on  between  the  parties  to  the  divorce, 
and  was  in  fraud  of  his  legal  rights.  That  is,  that  he  was 
entitled  to  all  the  property,  whereas  the  Jury  gave  both  his 
parents  a  part.  His  charges  of  fraud  are  made  in  reference 
to  his  claim  of  the  entire  property.  If  ho  had  been  entitled 
to  all,  it  was  a  fraud  upon  him,  unrepresented  as  he  was. 
But  there  is  no  charge  of  fraud,  based  upon  the  hypotbeBts 
that  the  parties  to  the  divorce  might  hoth  have  a  portion  of 
the  property  awarded  to  them  ;  and  that  there  were  creditors 
nho  had  a  better  title  than  complainant.  The  claim,  as  set 
up  by  complainant,  e.xcludcs  the  rights  of  creditor  or  parties. 

[4.}  That  tbe  verdict  was  agreed  upon,  does  not  necessa- 
rily vitiate  it.  A  judgment  upon  such  a  verdict  is  not  con- 
clusive of  any  matter  except  between  the  parties  to  it.  It  is- 
not  void,  because  it  is  not  necessarily  fraudulent. 

[5.}  If  a  person's  rights,  who  was  not  a  party  to  it,  are 
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effected  by  it,  he  may  have  them  adjusted,  notwithstanding 
the  jadgment ;  hut  he  must  do  it  upon  sufficient  allegations, 
showiDg  that  he  has  been  injured,  or  that  he  has  oppoaing 
rights  that  cannot  be  concluded  by  it.  The  complainant's 
rights  in  this  case  depended  on  their  verdict,  and  there  is  no 
complaint  that  be'  doca  not  enjoy  all  the  rights  given  to  him 
by  the  verdict.  But  he  insists  that  the  verdict  does  him  in- 
justice, and  yet  assigns  no  reason  except  that  it  does  not  give 
him  all  the  property.  lie  assigns  no  reason  why  the  distri- 
bution is  unjust,  if  tho  Jury  had  the  right  to  make  it.  It 
gives  his  mother  a  life  estate  in  two  young  negroes,  and  gives 
him  the  remainder  in  the  same  negroes.  It  gives  his  father 
the  balance  of  the  negroes,  and  he  is  liable  for  all  tho  debts, 
and  ho  docs  not  compluin  that  that  is  too  liberal  an  allow 
ance  vfith  that  incunibrance. 

It  is  unneccessary  to  go  into  the  inquiry  of  the  charges  in 
the  bill  as  to  Stewart,  who  made  Lis  first  purchase  cigliteen 
months  after  the  verdict  on  the  final  trial,  and  who  paid  a 
full  consideration  for  the  property  he  bought;  at  least,  it  is 
not  controverted  by  the  bill.  It  does  not  appear  from  the 
allegations  in  the  bill,  that  he  had  notice  of  a  greater  fraud 
than  the  Court  had,  who  allowed  the  verdict  to  bo  taken  by 
ooDEent.  Nor  is  it  necessary  to  inquire  whether  a.  pm  chaser 
of  property,  the  title  to  which  is  secured  by  a  consent  decree, 
in  which  no  fraud  appears  on  the  iacc  of  the  proceedings,  is 
to  be  distributed  by  mere  allegations  that  a  consent  verdict 
was  allowed  by  the  Court  in  fraud  of  his  rights,  without  spe- 
'Cifyiog  tho  fraud. 

Judgment  aflirmcd. 
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No.  27. — JssfiE  S.  Thomas,  plaintiff  in  error,  vs.  Ezekiel 
Havkins,  defendant  in  error. 

[1.]  It  i«  DOt  indispeiiBable  U>  the  exercise  ortbejKiTrer  of  tli«  Inferior  Conrt 
to  "  ducontmut"  an  old  road,  tbat  the  Cojirt  should  hare  appointed  persona 
to  report  on  th«  subject  ofthe  dUcontinunQce  of  the  road,  or  that  tlie  Court 
should  b«  BittiDK  in  term  time. 

[3.]  A  Court  of  Equity  "irillnot,  by  injunction  granted  upon  an  invoU 
notary  application,  direct  llie  defendant  Xo  perform  an  act." 

In  Equity,  in  Sumter  Superior  Court.  Decided  bj  Judge 
Allen,  at  Chambers,  March  19th,  m56. 

This  was  a  bill  filed  by  Ezekiel  Hawkins,  in  behalf  of  him- 
self  and  all  others  who  might  be  interested  in  and  who  migbt 
become  parties  to  the  bill,  against  Jesse  S.  Thomas.  The 
bill  charges,  that  in  the  month  of  September,  1855,  the  said 
Thomas,  secretly  and  without  the  knowledge  of  the  complain- 
ant or  the  public  generally,  induced  divers  persons  to  sign  a 
petition  to  the  Inferior  Court  of  Sumter  County  to  change 
and  alter  the  public  road  leading  from  Ameridus  to  Cuthbert 
via  Providence  in  said  county,  so  that,  in  the  language  of 
the  bill,  "  the  said  road  should  be  closed  from  the  said  road 
leading  from  Bottsford  in  said  county  to  Culpepper's  bridge, 
for  about  the  distance  of  three-fourths  of  a  mile  to  near  the 
plantation  of  a  Mr.  Murray  in  said  county,  thereby  forcing 
all  the  travellers  from  Americus  to  Cuthbert,  or  from  Cuth- 
bert to  Americus,  and  the  travel  between  the  inhabitants  in 
that  vicinity,  to  go  through  Bottsford  to  arrive  again  on  the 
direct  road  from  Americus  to  Cuthbert" — said  route  being 
about  a  mile  and  a,  quarter  farther  than  the  old  route  ;  that 
said  petition  was  considered  by  said  Inferior  Court  in  cham- 
bers, on  the  26th  day  of  September,  and  that  said  Court, 
without  appointing  commissioners  to  examine  the  proposed 
change,  passed  the  following  order : 

"  Petition  having  been  made,  &c.  it  is  hereby  ordered,  ia 
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accordaoce  with  the  same,  that  the  road  leading  from  Cul- 
pepper Bridge,  Kinchafoonee  Creek,  in  Ki&chafoonee  Co.,  to 
Americus,  be  changed  from  s  point  at  the  forks  of  the  roads 
in  EinchufooQe  Swamp,  and  cloaed  to  the  cross-roada  near 
Mr.  Drewery  Murray's,  so  as  to  throw  the  same  round  by 
Bottsford — the  same  being  alleged  to  be  no  farther,  and  a 
better  way."     Signed,  &c. 

The  bill  charges  that  said  order,  thus  passed,  is  illegal  and 
void,  but  that  said  Thomas,  acting  by  authority  of  the  same, 
lias  felled  trees  across  and  otherwise  obstructed  said  pnblio 
road,  to  the  great  inconvenience  of  complainant  and  the  pub- 
He  generally  ;  that  complainant,  with  many  others  interested 
in  the  matter,  petitioned  said  Inferior  Court,  at  its  last  term, 
to  rescind  said  order,  and  said  Court  refused  to  entertain  the 
petition,  on  the  ground  that  they  "  could  not  act  on  said 
order  after  it  had  been  granted  ;"  which  decision  the  bill  al- 
leges to  be  contrary  to  Law  and  Equity.  The  bill  further 
charges,  that  said  Thomas  still  continues  to  obstruct  that 
portion  of  said  road  described  in  said  order,  although  be  ha» 
been  repeatedly  requested  to  desist. 

The  bill  prays  that  the  said  Thomas  may  be  restrained 
from  further  obstructing  said  road,  and  commanded  to 
remove  the  obstructions  he  has  already  placed  in  it,  so  that 
the  same  may  be  open  to  the  use  of  the  travelling  public,  and 
that  said  order  passed  by  the  Inferior  Court  be  declared  void 
and  set  aside. 

The  bill  was  sanctioned,  and  on  the  23d  of  February,  1856, 
filed  ia  the  Clerk's  office  of  Sumter  Superior  Court.  The 
writ  of  injunction  was  attached  on  the  25th  of  that  month, 
and  on  the  3d  of  March  thereafter  service  was  acknowledged 
by  the  defendant.  On  the  19th  of  March,  notice  having 
been  waived,  the  case  came  on  for  a  hearing  at  chambers,  on 
a  motion  made  by  defendant  to  dissolve  the  injunction  on  the 
comlr.g  in  of  his  imflwer.  Before  the  he;iring,  complainant 
was  permitted  to  file  an  amendment  to  bis  bill,  wliich  charges 
tbiit  iio  is  particularly  interested  in  the  opening  of  the  road 
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referred  to ;  that  he  keeps  a  house  of  entertainment  on  tbe 
road  leading  from  Americas  to  Cuthbert;  and  that  ij  the 
closing  up  of  that  portion  of  said  road  described  in  the  order 
of  the  Inferior  Court,  the  travel  by  hie  said  boose  has  been 
diminished ;  that  he  also  ovnB  a  mill  situated  near  luB  aatd 
bouse,  vhich  has  lost  custom  on  account  of  said  road  beiag 
closed.  To  the  allowance  of  this  amendment  Counsel  for 
defendant  excepted.  Defendant's  answer  v&b  then  read. 
The  answer  admits  most  of  the  facts  charged  in  the  bill ;  it 
denies  that  defendant  acted  secretly  or  in  bad  faith  in  pro- 
Ctiring  said  order  from  the  Inferior  Court,  or  in  closing  up 
said  road;  denies  that  the  change  made  has  increased  the' 
distance  of  travel  more  than  three  quarters  of  a  mile ;  denies 
the  right  of  complainant  to  seek  relief  in  behalf  of  the  pub- 
lic ;  denies  that  any  serious  injury  has  been  done  the  public 
by  closing  said  road,  alleging  that  it  was  an  old  road  and  had 
fallen  generally  into  disuse,  most  of  the  travel  between  Amer- 
icus  and  Cuthbcrt  being  by  Plains  of  Dura  and  not  on  said 
road  ;  that  there  was  no  public  place  on  said  closed  road,  and 
it  was  not  used  by  the  neighbors  even  to  get  to  Bottsford  or 
Americus,  or  as  a  mill  or  church  road.  The  answer  states 
that  the  said  road  was  a  serious  injury  to  defendant  before  it 
was  closed,  forming,  together  with  other  roads,  an  angle  in 
Lis  plantation,  and  causing  him  to  keep  long  lines  of  fences 
at  great  expense ;  that  he  has  now,  acting  in  good  faith  un- 
der said  order,  moved  said  fences  and  sowed  the  land  with 
oats,  and  it  would  be  a  great  hardship  and  expense  to  de- 
femlant  to  replace  said  fences  and  have  to  lose  his  crop. 

The  answer  insists  that  the  order  granted  by  the  Inferior 
Court,  and  all  tho  action  of  said  Court  in  reference  to  said 
roaii,  is  legal  and  proper. 

TTpon  this  state  of  facts  defendant's  Counsel  moved  to  dis- 
Boho  said  injunction,  for  the  following  reasons: 

1st.  Because  there  is  no  equity  in  said  bill, 

2il.  Tho  parties  have  a  remedy  at  Law. 

3'1.  Becanse  the  complainant  has  no  interest,  as  appears 
hy  I  lio  bill  and  answer,  in  the  subject  matter. 
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4th.  That  the  injnDctioii  vm  affirmative — directing  k  thin^f 
to  be  done ;  and  such  an  injunction  ought  opl^  to  be  granted' 
»fter  a  hearing  and  decree. 

The  Court  refuaed  to  diBSolre  said  injunction,  and  defend- 
ant's Counsel  excepted,  and  now  a^Bigns  said  refosal,  and 
also  the  judgment  allowing  said  amendment  to  be  filed  to  said 
bill,  as  error. 

McCat  &  Haweihs,  for  plaintiff  in  error. 

Shith  k  Ckawford,  for  defendant  in  error. 

Sy  the  Court. — BEJfKiNQ,  J.  delivering  the  opinion. 

Was  it  right  in  the  Court  to  over-mle  the  motion  to  dia- 
solre  the  injunction  ?     This  is  the  only  question  in  the  case. 

The  injunction  was  a  precept  to  Thomas,  commanding  him 
no  longer  to  obBtruct  the  road,  but  to  remove  the  obstruc- 
tions already  placed  by  him  in  the  road,  bo  that  the  road 
might  be  open  and  free  to  the  travelling  public,  and  might 
be  in  aa  good  a  condition  as  it  was  in  before  it  was  obstructed 
l^  Thomas. 

All  the  grounds  on  which  the  motion  to  dissolve  this  in- 
junction was  put,  except  the  last  ground,  are  included  in  the 
first ;  and  the  first  was,  that  there  was  no  equity  in  the  bill. 

Was  there  any  equity  in  the  bill? 

Thomas,  in  stopping  ap  the  road,  acted  in  aceordaice  with 
an  order  of  the  Justices  of  the  Inferior  Court.  Of  course, 
therefore,  if  this  order  was  valid,  the  injunction  was  wrong. 

Was  this  order  valid  ?  It  was  if  the  Justices  of  the  In- 
ferior Court  had  power  to  pass  it.  Did  they  have  this 
power? 

The  first  section  of  the  Act  of  1799,  "  to  empower  the  In- 
ferior Courts  of  the  several  counties  in  this  State  to  order  the 
laying  out  of  public  roads,  and  to  ordor  the  building  and 
keeping  in  repair  of  public  bridges,"  is  as  follows:  "That 
all  the  roads  in  the  several  counties  of  this  Stnte  that  have 
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been  laid  oat  by  virtae  of  hay  Act  of  the  Ge&eral  Assembly^, 
or  by  virtue  of  ajy  order  of  Court,  are  hereby  declared  to- 
be  public  roads ;  and  that  from  time  to  time,  aad  at  all  timett- 
hereafter,  the  Inferior  Gourte  of  the  several  counties  io  this 
State  shall  have  full  power  and  aathority  to  order  the  laying 
<Rit  of  public  roads  where  the  same  may  be  neoeesary,  and  to 
discontinue  such  roads  as  now  are  or  shall  hereafter  be  made,  as 
shall  be  found  useless,  and  to  alter  the  roads  so  as  to  make 
them  more  useful  and  convenient,  as  often  aa  occasion  shall  - 
require."     {Marb.  ^  Craw.  405.) 

These  words  contain  an  express  grant  of  power  to  the  In-  - 
ferior  Courts  to  "  discontinue"  roads — to  discontinne  soch. 
roads  "  as  shall  be  found  useless;"  that  ia,  such  roads  as- 
thoso  Courts  shall  find  to  be  useless.  The  question  of  Hia 
ntility  of  existing  roads,  must  be  a  question  for  such  Courts. 
This  must  be  the  meaning  of  the  words. 

Has  this  grant  of  power  been  repealed  by  any  subsequent 
Statute?  The  words  containing  it  are  not  to  be  found  in 
Qohb's  Digest,  whilst  other  words  of  the  section  are  to  be 
found  in  that  Digest.  This  is  also  true  of  Prinee't  two  Dir 
jfeits. 

Why  were  the  words  left  out  of  those  Digests? 

The  29th  section  of  the  Act  of  1818,  "  to  alter  and  amend 
the  Road  Laws  of  this  State,"  is  as  follows :  "  The  Justices 
of  the  Inferior  Courts  of  each  coon^  in  the  State,  or  a  ma- 
jority of  them,  shall  have  power  and  authority  to  hear  and 
determine  on  all  matters  which  may  come  before  them  rela- 
tive to  roads,  bridges,  &:c.  as  are  authorised  by  law,  either  in 
term  time  or  while  sitting  for  ordinary  purposes,  or  at  any 
special  meethig  heM  for  that  purpose."     {Cobb'i  Dig.  952.) 

The  compilers  of  those  Digests  probably  thought  that  the 
grant  of  power  contained  in  these  words,  superseded  that 
contained  in  the  words  aforesaid  of  the  Act  of  1799.  If  they 
BO  thought  they  would  of  course  leave  out  of  their  Digests  the 
words  of  the  older  Act. 

Be  that  as  it  may,  there  is  nothing  in  the  Act  of  1818,  fit 
in  any  other  Act,  that  repeals  the  part  of  the '  Act  of  179£^ 
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above  quoted.  I  think,  myself,  however,  that  the  extent  of 
the  power  given  by  this  part  of  that  Act,  ie  not  greater  than 
the  extent  of  the  power  given  by  the  said  29th  Gection  of  the 
ActoflSlS. 

I  say,  that  in  the  Act  of  1818  aforesaid — an  Act  wltich  is 
the  great  Koad  Law  of  the  State—there  is  nothing  which  re- 
peals the  grant  of  power  contuned  in  the  part  aforesaid  of  . 
the  first  section  of  the  Act  of  1799.  If  there  is  any  thing,  it 
mnstbethia,  which  is  apartof  the  firstsection  :  "Andonap- 
^lication  to  sud  Court  for  any  new  road,  or  any  alteration  in 
sn  old  road,  the  said  Justices  shall  proceed  to  appoint  three 
discreet  and  proper  persons  residing  in  the  neighborhood 
where  such  road  is  intended  to  pass,  and  in  case  they  BhatI 
find  it  of  public  utility,  they  may  proceed  to  mark  out  the 
same  on  oath  taken  before  any  Justice  and  report  to  the  said 
Court." 

There  is  nothing  in  this  which  says  that  the  Inferior  Court 
«haU  not  have  power  to  "  discontinue"  existing  roads,  or  "  to 
hear  and  determine  on  all  matters  relative  to  roads,"  The 
jnost  that  any  thing  in  this  does  is  to  direct  the  Inferior  Court 
how  to  exercise  its  power  in  two  specified  cases,  viz :  the  np- 
plication  for  a  "  new  road,"  and  the  application  for  an  "  al- 
teration in  an  old  road." 

The  previous  part  of  the  section  says  that  the  Justices  of 
-the  Inferior  Courts,  at  the  first  session  after  the  passage  of 
the  Act,  or  as  soon  thereafter  as  convenient,  should  proceed 
to  define  and  point  oot  as  many  and  snch  districts  as  to  them 
ehould  seem  meet  and  proper,  having  due  regard  to  propor- 
tioning said  districts  or  divisions,  so  as  t«  divide  the  labor  and 
expense  of  the  roftds,  oansewaye  and  bridges  equally  among 
the  citizens  and  hands  of  the  respective  districts  throughout 
the  county.  The  subsequent  part  of  the  section  declares  that 
the  said  parties  shall  appoint  commissioners  who  shall  have 
power  to  apportion  roads  and  hands.  These  two  parts  of  the 
sectioD  are  evidently  merely  directory.  And  if  the  Justices 
should  fail  to  comply  with  them,  and  yet  should  "  discontinue" 
«  road,  or  should  "determine  some  matter  relative  to  a  road," 
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nobody  would  Bay  that  the  act  of  the  Court  would  necessarily 
be  void. 

So,  the  iotermediate  part  of  the  section  barmonizing  with 
these,  18  also  itself  no  more  than  directory. 

At  least  this  is  true  of  it,  except  as  to  the  cases  of  "  aew 
roaab"  and  "  alterations  of  old  roads." 

The  words  of  the  part  include  only  applications  for  "  new 
roads"  and  for  "  alterations  in  old  roads" ;  and  the  duty  they 
impose  on  the  persons  to  be  appointed  examiners  by  the  Court 
is  such,  that  it  admits  of  being  discharged  only  la  reference 
to  new  roads  or  alterations  of  old  roads.  That  duty  is,  to 
£nd  out  whether  the  road  will  be  of  public  utility,  and  if  it 
will,  "  to  mark  out  the  same." 

Then  these  persons  are  to  be  of  those  who  reside  "  in  tfae 
neighborhood  where  suoh  road  is  intended  to  pass."  To  pott 
is  the  word. 

The  case  of  an  application  for  the  diacontinuance  of  an  old 
road,  is  therefore  not  in  the  words,  aor,  as  it  seems,  in  the 
meaning. 

In  truth,  this  is  a  case  in  respect  to  which  the  Court  does 
not  need  the  aid  of  third  persons.  This  is  a  cose  in  which, 
thcro  is  no  road  marking  to  be  done.  And  on  the  question  of 
utility,  the  Court  can,  in  all  cases,  investigate  for  itself. 

There  is  nothing,  then,  in  the  Act  of  1818,  that  repeals  the 
grant  of  power  given  to  the  Inferior  Court  by  the  first  sec- 
tion of  the  Act  of  1799,  or  that  restricts  the  grant  of  power 
given  to  that  Court  by  the  twenty-ninth  section  of  the  Act  of 
1818  itself.  This  is  true,  at  least,  so  far  as  the  case  of  an 
application  for  discontinuing  an  old  road  is  concerned. 

But,  it  was  argued  for  the  defendant  in  error,  ifkat  even  if 
the  Inferior  Court  had  the  power  to  make  the  order,  it  was  a 
power  they  could  exercise  only  at  a  regular  term,  or  an  ad- 
joumed  term. 

The  same  twenty-ninth  section  of  the  Act,  however,  says 
that  the  power  may  be  exercised  by  the  Court,  "  either  in 
term  time  or  while  sitting  for  ordinary  purposes,  or  at  any 
special  meeting  held  for  that  purpose." 
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[1.]  The  conclusioD  is,  that  the  Conrt  had  the  power  to  make 
this  order,  althongh  it  had  not  appointed  persoDs  to  report  on 
the  subject  of  the  order,  and  altboogh  it  was  sitting,  not  in 
term  time  or  at  an  adjoamed  term,  but  *'  in  chambers"  at  a 
special  meeting;  and  therefore  that  the  order  was  valid. 

And  if  the  order  was  valid,  the  injunction  was  manifestly 
wrong,  for  it  in  effect  nullified  the  order. 

This  being  so,  there  was  no  equity  in  the  bill;  and  there- 
fore, the  Court  erred  ia  not  dissolving  the  injunction. 

But  even  supposing  that  this  order  was  void,  docs  it  follow 
tbat  there  was  ctjuity  in  the  bill  ?  I  doubt  it.  In  that  cose 
what  more  could  the  complaining  party  ask  than  to  have  the 
nullity  of  the  order  declared.  With  that  declared,  the  most 
he  would  ever  have  to  do  would  be  to  notify  the  road  commis- 
sioners of  the  obstructions ;  t4ie  rest  would  booq  be  done  to 
bis  hand  by  the  agency  of  the  overseer  of  the  road.  The 
ninth  section  of  the  Act  of  1818  is  iu  the  foUoving  words : 

"  When  any  person  shall  hereafter  make  any  fence,  or  cut 
any  tree,  or  make  other  obstructions  in  or  across  any  public 
-road,  the  commissioners  may  be  notified  of  the  obstructions,  if 
tbe  same  do  not  come  under  their  knowledge  or  any  one  of 
them,  (and  unless  removed  in  two  dajs)  such  persons  shall, 
for  every  such  offence,  pay  a  fine  not  exceeding  twenty  dol- 
lars, to  be  recovered  by  warrant  tinder  the  hand  and  seal  of 
any  Justice  of  tbe  Peace,  to  be  applied  as  herein  directed ; 
and  it  shall  be  the  duty  of  the  overseer  of  the  road  forthwith 
to  cause  the  sud  obstruction  to  be  removed." 

And  how  easy  it  would  be  for  him  to  get  the  nullity  of  the 
order  declared  without  any  help  from  a  Conrt  of  Equity.  He 
would  have  but  to  apply  to  the  Court  that  made>tho  order, 
and  ask  the  Court  to  rescind  it ;  and  if  the  Conrt  refused  to 
do  80,  then  to  take  bis  case  before  a  higher  Court.  And 
this  application  be  could  make  to  the  Court  while  it  was  sit- 
ting in  term,  or  sitting  as  a  Court  of  Ordinary,  or  sitting  Id 
special  mectibg. 

Surely  one  who  has  tbe  means  of  such  relief  at  Law, 
.«annot  with  truth  say  that  his  means  of  relief  at  Law  are  not 
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adequate ;  and  that  therefore,  he  most  be  aUowed  to  go  into 
Equity. 

And  then  the  qneetion,  whether  a  particular  road  shall  re- 
main a  road  or  shall  be  discontinued  as  a  road,  as  well  as 
-other  qaestiouB  of  a  kindred  character,  is  a  queatioa  that  no 
Oonrt  but  the  Inferior  Court  can  determine.  Suppose  a 
Oourt  of  Equity,  when  auch  a  question  is  presented  to  it,  i»- 
^QCS  an  injunction,  of  what  aviul  is  the  injunction?  Does  it 
reach  the  Inferior  Court  ?  Injunctions  reach  only  parties. 
But  of  what  avail  is  it  to  enjoin  parties,  on  a  question  over 
■which  they  hare  i\o  control  ? 

The  last  ground  taken  in  the  motion  to  dissolve  the  injunc- 
-tioD  was,  that  the  injunction  was  affirmative — directing  acts 
to  be  done  by  the  party  enjoined. 

[2.]  "It  ia  to  be  observed,  that  the  Court  will  not,  by  in- 
junction  granted  upon  an  interlocutory  application,  direct  the 
defendant  to  petform  an  act."  "In  the  case  of  Ryder  vt. 
Bentham,  Lord  Sardteieke,  upon  a  motion  for  an  order  to 
pull  down  certain  blinds,  observed  that  he  never  knew  an  or- 
der to  pull  down  any  thing,  on  motion.  Lord  Thurlow,  in  » 
subsequent  case,  upon  a  motion  to  restrain  a  party  from  dig* 
ging  a  ditch,  and  to  compel  him  to  put  every  thing  in  (he 
aame  state  in  which  it  was  before,  by  filling  up  so  much  as  h« 
bad  already  dug,  refused  the  latter  part  of  the  motion.  So, 
in  another  case,  Lord  Hldon  refused  an  order  specifically  to 
repair  the  banks  of  a  canal,  stop  gates  and. other  works." 

This  is  the  langoage  of  J>aniel  in  his  work  on  Chancery 
Practice;  and  we  think  it  contains  a  true  statement  of-Ute 
law  on  the  question  to  which  it  refers,  which  ia  the  question 
aow  nndert  consideration.    (3  Ifanl.  Ch.  Pr.  343.) 

If  it  does,  then  this  makes  another  reason  why  the  injimo- 
tion  was  improperly  granted,  for  the  injunction  directs  the 
defendant  tn  the  bill  to  remove  the  obstructions  from  the 
road. 

Upon  the  whole,  we  reverse  the  judgment  of  the  Court  be- 
fow. 


,.cdb.GooyIc 


MACON,  JUNE  TERM,  1856. 


OoodtUle,  kc  M.  Boe,  Ac 


No.  28. — John  Goodiitlb  ex  dem.  Eliubbth  Bohd  et  aL 
plaintifiB  in  error,  vt.  Richabd  Rob,  cas.  eject,  and  Jaues 
Watsox,  tenant,  defeodante  in  error. 

[1.]  irieuor  of  plaintiir  be  dead  tX  the  dale  of  the  demise,  pUintilf  MBBOt 

i«c0Ter  on  that  demiu  in  tjectment. 
[3.]  Ko  recoreij  can  be  had  on  a  demise  fkt>m  a  part/  who  bad  no  title  at 

the  commen cement  of  the  snit,  nor  on  a  demise  from   an  admioislrator 

whose  lelters  of  administratton  are  Told  for  the  want  of  jurisdiction  in  the- 

OoOTt  wUch  granted  tbem. 
{3.2  If  the  Terdict  of  the  Jnr/  be  conbaty  (o  eTidenee,  a  new  trial  will  ba- 

[4.]  The  Conrt  is  not  bomid  to  ezclade  evidence  not  objected  to.     Tbe  partjr 

or  faia  Connsel  being  belbrB  tbe  Conrt,  will  bo  considered  as  waiving  ob- 

jections  not  taken. 
[S.]  If  tlie  party  or  his  Connsel  except  to  the  admission  of  evidence  on  spa- 

cified  gronnds,  the;  will  bo  caneidered  as  walring  groands  not  specified. 
[S.]  If  the  record  shows  that  objection  was  made,  bnt  does  not  disclose  either 

the  groaed,  or  that  there  was  no  gronnd  specified,  it  will  bo  presumed  that 

tbe  objection  was  nsde  on  gronndi  on  which  the  testimony  ought  to  have 

been  rejected,  if  each  gronnd  appears  in  the  record. 
p.]  Administrators  maj  recover  land  from  one  of  the  heirs  at  law,  even 

thoiigb  there  be  no  order  ftir  sale. 
['■]  ^  purchaser  ^m  an  heb-  at  law,  is  In  no  better  position  than  the  heir 

from  whom  be  purchased. 
[*.]  An  administration  will  not^be  presumed  lo  support  tbe  title  of  an  ao 

knowledged  trespasser. 

Ejectment,  in  Baker  Superior  Court.  Decided  by  Judge 
Allbn,  May  Term,  1866. 

This  waa  an  action  bronght  to  recover  lot  of  land  No.  148, 
in  tte  9th  district  of  originally  Early,  now  Baker  County. 
13iere  were  five  demises  laid  in  the  declaration,  in  the  namea 
of  tbe  following  parties,  respectirely :  Klizabeth  Bond,  Gaines 
Thompson,  Eppy  W.  Bond,  James  Patillo  and  Eppy  W. 
Bond,  administrator  of  Elizabeth  Bond,  deceased — the  demise 
m  the  latter  having  been,  by  amendment,  made  in  November, 
1854.  The  defendant,  James  Watson,  was  served  on  the 
Slst  of  May,  1851,  the  suit  being  retamable  to  the  Jua« 
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Term,  1851,  of  said  Court.  The  case  came  on  for  trial  <ni 
the  appeal  at  May  Term,  1856,  irhec  plaintiff  introduced  the 
following  evidence : 

Ist.  A  grant  from  the  State  of  Greorgia  to  Elisabeth  Bond, 
of  Elbert  Count;,  for  lot  14S,  in  the  9th  district  of  Early 
County. 

2d,  An  exemplification  of  the  proof  and  record  in  the  Conrt 
of  Ordinary  of  Elbert  County,  of  a  will  made  by  Elizabeth 
Bond,  dated  September  10th,  1823,  bequeathing  one  dollar 
each  to  her  sone,  Joseph  B.  and  Nathan  Bond ;  and  to  die 
heirs  of  her  daughter,  Mary  Hilly,  lot  of  land  in  HonstOD 
County ;  and  all  her  stock  of  horses,  cattle  and  hogs,  and 
ber  housbold  and  kitchen  furniture,  plantation  tools,  kc.  to 
her  son,  Richard  0.  Bond — her  just  debts  being  first  paid — 
and  appointing  William  Bond  and  Gunes  Thompson,  ezeoa- 
tors.  The  will  iras  attested  by  but  two  witnesses,  and  was 
admitted  to  record  on  the  12th  day  of  January,  1824. 

3d.  An  order  of  the  Court  of  Ordinary  of  Elbert  County, 
passed  March  Sd,  1851,  appointing  Eppy  W.  Bond,  adminis- 
trator of  Elizabeth  Bond,  deceased,  to  administer  the  real 
estate  of  said  deceased ;  and  also,  the  letters  of  administra- 
tion issued  to  him  in  pursuance  thereof,  bearing  same  date. 

4th.  An  order  of  the  said  Court  of  Ordinary,  passed  Sep- 
tember 1st,  1851,  authorizing  said  administrator  to  sell  all  the 
lands  belonging  to  the  estate  of  the  said  deceased. 

5th.  A  deed  from  said  administrator  to  James  Patillo,  con- 
veying the  premises  in  dispute,  bearing  date  the  4th  day  of 
May,  1852. 

6th.  William  H.  Griffih  being  introduced,  testified,  that 
James  Watson  vas  in  possession  of  the'  lot  sued  for  at  the 
commencement  of  the  suit;  that  he  bad  known  the  lot  for  12 
years;  it  was  first  improved  by  Thigpen,  and  afwrwards  by 
others ;  Watson  came  in  after  Acre.  The  lot  bad  been  in 
the  continuous  possession  of  Thigpen  and  those  holding  un- 
der him,  down  to  the  present  time ;  witness  was  in  possession 
in  1845  under  one  of  the  former  holders,  without  any  clium 
of  title. 
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7th.  Lbobasd  S.  Agbb  testified,  that  whiht  he  was  inposseft* 
lion,  PatiDo  tried  to  purchase  the  lot  from  him  ;  he,  howeTor,. 
sold  to  Jacob  Watson,  and  so  informed  PatUlo  of  snoh 
Ale  l>efore  the  latter  parchased  at  administrator's  sale; 
'told  Fatillo  and  Watson,  also,  that  he  did  not  claim  title  to 
the  lot ;  the  improrcments  made  by  Watson  were  worth  the 
Te»t. 

Plaintiff  closed,  and  the  following  testimony  was  introdnceS 
I9  the  defense : 

1st.  A  quit  clum  deed  from  Leonard  S.  Acre  to  Jacob 
Watson,  dated  Jnly  9th,  1850. 

2d.  A  deed  from  Matbao  Bond  to  Jacob  Watson,  dated 
August  16th,  1853,  conveying  lot  No.  148.  !I^ntiff  objeo- 
ted  to  the  introdnction  of  this  deed,  but  the  .objection  was 
orer-mled. 

3d.  A  deed  from  Qabriel  Bond  to  Jacob  Watson,  convey- 
ing  the  premises  in  dispute,  dated  Angust  13th,  1855. 

4tfa.  A  deed  from  Joseph  Bond  to  Jacob  Watson,  to  the 
lot  Id  dispute,  dated  Angtist  15th,  1853. 

(Flttintiff  objected  to  the  introduction  of  all  these  deeds.) 

Sth.  Francis  Hilly's  answers  to  interrogatories  were  in- 
troduced. He  states  that  he  knew  Elttabeth  Bond  the  80 
yewrs  next  preceding  her  death,  which  occurred,  to  the  best 
ef  his  recollection,  in  1824  or  1825 ;  she  lived,  most  of  the 
time,  in  Elbert  County ;  but  about  a  year  before  her  death, 
she  remored  to  Franklin  County,  where  she  died ;  she  drew 
%  lot  of  land,  but  he  does  not  know  in  what  county  it  lies; 
thinks  it  lies  some  where  in  the  lower  part  of  Georgia;  she 
left  no  estate  except  said  lot  and  some  little  stock,  furniture, 
kc.  Eppy  W.  Bond,  her  great  grand-son,  administered  on 
her  estate ;  she  was  witness'  grand-mother. 

6th.  In  answer  to  other  interrogatories,  the  same  witness 
testifies,  that  he  thinks  Elizabeth  Bond  died  in  1822  or  1823 ; 
that  he  knows  Nathan  Bond  and  Gabriel  Bond,  or  knew  per- 
sons by  that  name,  who  were  grand-sons  of  said  Elizabeth 
Bond ;  does  not  know  Joseph  B.  Bond ;  that  Elizabeth  Bond 
had  four  childreo,  all  of  whom  have  children  now  living. 
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7th.  Id  answec  to  interrogatories,  David  Grie  testifies,  that 
lie  knew  Elizabeth  Bond  ;  as  well  as  he  remembers,  she  left 
Elbert  County  in  the  fall  of  1823,  and  removed  to  Franklin 
County,  Georgia,  where  she  lived  two  or  three  months  with 
lier  EOQ  Richard;  that  she  died  in  Franklin  Coonty;  and 
witucss,  after  her  death,  moved  her  remains  back  to  Elbert 
County — she  having,  on  her  death  bed,  requested  him  to  do- 

80. 

(FlaintiOf  objected  to  the  testimony  of  both  these  witnesses.) 

Defendant  closed,  and  the  Jury  found  a  verdict  for  tha 
plaintiff  for  the  premises  in  dispute. 

Counsel  for  defendant  moved  for  a  new  trial,  on  the  follow- 
ing grounds : 

1st.  Because  the  Jury  found  contrary!  to  evidence  and  the 
weight"  of  evidence. 

2d.  The  Jury  found  contrary  to  law. 

3d.  The  Jury  found  contrary  to  law  and  evidence. 

4th.  Because  the  Jury  found  contrary  to  the  charge  of  the 
Court,  in  this :  that  the  Coort  charged  the  Jury,  that  if  tbej 
should  believe  from  the  evidence  that  Elizabeth  Bond  resided 
in  Franklin  County  at  the  time  of  her  death,  the  administra- 
tion granted  to  Eppy  W.  Bond  was  void,  and  the  Jury  should 
find  for  defcudant. 

5th.  Because  the  Jury  fonnd  contrary  to  the  charge  of  the 
Court,  in  this :  that  if  the  Jnry  should  believe  that  the  order 
authorizing  Eaid  administrator  to  sell  said  land,  was  granted 
after  the  commencement  of  this  suit,  plaintiff  could  not  re- 
cover, even  though  the  administration  in  Elbert  County  was 
legal  and  valid ;  and  in  this :  that  plaintiff  could  not  recover 
on  the  demise  from  Patillo,  if  the  deed  from  said  adminisdra- 
.   tor  was  made  after  this  suit  was  brought. 

6th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  in  this :  that  the  Court  charged  that  if  defendant  had 
bought  of  any  of  the  heirs  of  Elizabeth  Bond,  plaintiff  could  , 
not  recover,  unless  it  was  to  pay  debts  or  make  distrlbatioQ ; 
and  if  defendant  was  in  possession,  he  had  a  right  to  purchase  - 
of  said  heirs  to  protect  his  previously  acquired  possesaion ;.. 
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snd  in  &  anit  between  tbe  adtniniBtr&tor  and  the  Lcirs,  the  ad- 
miniBtrstor  caorot  recover  agaiDBt  the  heirs  withont  shoving, 
apecially,  that  the  recoTerj  is  necessary  for  the  payment  of 
'debte  or  distribution ;  and  that  defendant  has  the  samo  rights 
<f  the  heirs  who  have  convejed  to  him. 

7th.  Becanse  the  Conrt  refnscd  to  charge  as  requested  in 
writing ;  that  from  the  evidence,  the  Jnry  may  prcsame  a 
former  administration  on  said  estate  if  they  see  proper ;  and 
-upon  said  presumption,  find  for  defendant. 

8th.  Becaoae  the  Ooart  erred  in  admitting  the  deed  from 
'ihe  administrator,  Eppy  W.  Bond,  to  Fatillo,  when  objected 
to  by  defendant. 

The  Conrt  ordered  a  new  trial  in  said  case,  sustaining  the 
notion  on  all  the  grounds  taken. 

Counsel  for  plaintiff  excepted,  and  now  assigns  the  ruling 
'Of  the  Court,  granting  a  new  trial,  as  error. 

Stbozieb  &  Slaughter,  for  plaintiff  in  error, 

Wabrbn  &  Warkeit,  for  defendants  in  error. 

By  the  Court. — >McDosALI>,  J.  delivering  the  opinion. 

The  Court  was  right  in  granting  a  new  trial  in  this  case. 
The  verdict  was  manifestly  contrary  to  evidence. 

[1.]  On  no  one  of  the  five  demises  laid  in  the  declaration 
ought  the  Jury  to  have  found  a  verdict  in  faTor  of  the  plain- 
tiff^ Elizabeth  Bond  had  been  dead  for  nearly  thirty  years,  - 
St  the  date  of  the  demise  &om  faer ;  no  title  was  offered  to 
Butain  the  demises  from  either  Gaines  Thompson  or  Eppy 
TC.  Bond. 

[2.]  The  deed  to  James  Patillo  showed  that  he  had  no  title 
at  the  commencement  of  the  snit ;  and  the  evidence  is  plain, 
that  tbe  Court  of  Ordinary  of  Elbert  County  had  no  jurisdic- 
tion to  grant  letters  of  administration  on  tho  real  estate  of  his 
intestate,  she  having  been  a  resident  of  Franklin  County  at 
the  time  of  her  death.  Tbe  copy  will  is  evidence  that  she 
resided  in  Elbert  Coonty  at  the  time  the  will  was  made ;  (and 
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it  is  not  conclosive  of  that ;)  but  it  is  no  eridenoe  that  she 
resided  in  that  county  at  the  time  of  her  death.  The  proof 
ig  all  the  other  vay,  on  that  point,  to-wit :  that  at  that  time, 
ahe  resided  in  the  County  of  Franklin,  and  overcomes  the  na- 
questionable  legal  presumption  of  jurisdiction  which  always 
arises  upon  the  act  of  the  Ordinary,  standing  alone. 

[3.]  If  the  verdict  of  the  Jury  waa  predicated  on  the  title 
of  Fatillo,  derived  through  the  administrator,  or  on  the  titl» 
of  the  aiiminiBtrutor,  £ppy  W.  Sond,  it  vas  contrary  to  the 
evidence,  on  the  point  of  juriadiction  of  the  Court  of  Ordi- 
nary of  Elbert  County,  and  against  the  charge  of  the  Court, 
as  stated  in  the  fourth  ground  of  the  motion  for  a  new  tria], 
'  there  being  no  ground,  whatever,  for  a  finding  for  the  plain- 
tiff on  any  of  the  other  demises. 

[4.]  The  Court  is  not  bound  to  exclude  evidence,  though  in- 
admissible, unless  objected  to,  and  the  grounds  of  exception 
are  stated.  'I'he  party  or  his  Counsel  being  before  the  Courts 
may  be  considered  as  waiving  objections,  if  he  fails  or  refuses 
to  specify  them ;  but  if  evidence  clearly  inadmissible,  and 
objected  to  when  offered,  is  admitted,  it  is  error,  unless  the 
particular  objection  made  be  such  as  ought  not  to  be  sus- 
tained, and  the  sustainable  objection  is  not  made. 

[5.]  If  the  party  or  his  Gounsel  except  to  the  admission  of 
evidence  on  specified  grounds,  he  must  be  presumed  to  have 
iraived  all  others. 

[6.]  If  the  record  shows  that  exception  was  taken,  but  does 
not  disclose  either  the  ground,  or  that  there  was  no  ground 
specified,  and  the  Court  admits  the  testimony,  it  will  be  pre- 
sumed, here,  that  the  objection  was  made  on  proper  grounds, 
and  the  question  will  be  considered  as  though  the  ground  had 
been  takon,  on  which  it  appears  in  the  record,  the  evidence 
ought  to  have  been  rejected.  The  deed  to  Fatillo  ought  not 
to  have  been  received  in  evidence,  under  the  Act  of  1802. 
It  was  objected  to,  but  the  ground  of  objection  does  not  ap- 
pear in  the  record.  But  the  record  shows  that  no  title  ac- 
crued to  him  until  long  afler  ssit  was  brought,  and  that  i( 
ms  iuadmiBBiblfl  to  support  a  demiBe  riltged  to  have  been 
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■made  before  the  niit  was  brought ;  and  that  under  the  alle- 
;gatians  of  the  declaration,  the  plwntiff  eonld  not  claim  title 
■to  the  premises  in  that  action,  under  a  demise  from  Patillo, 
Sciundcd  on  that  deed. 

The  Court  below  soBtained  the  notion  for  a  new  trial  ob 
all  the  groands  taken  hj  defendant  in  error.  Although  the 
.  jadgment  of  the  Conrt  must  be  ^rmcd,  becansa  a  new  trial . 
'xagbt  to  have  been  granted  on  the  grounds  already  consid- 
ered, still,  we  think  the  decision,  in  some  of  its  parts,  was  er- 


[7.]  If  the  administration  granted  in  Elbert  County  had 
been  legal  and  valid,  the  plaiotilT  ought,  unqneetionably,  to 
have  reoorered  on  the  deiaiae  from  the  admioistrator.  The 
intestate  owned  no  unadminiatered  property  bat  the  land  sued 
for,  and  that  was  to  be  distributed  amongst  the  heirs  at  law. 
SxecQtors-and-sdministrators  may  sell  land  by  order  of  the 
Coort,  when  it  is  for  the  benefit  of  the  heirs  and  creditors; 
and  it  is  always  manifcEtly  for  the  benefit  of  heirs,  where  there 
are  many  distributees,  that  a  sale  should  be  made  for  distri- 
balioD  and  tlie  proceeds  divided,  rather  than  that  the  land, 
itself,  should  be  partitioned  into  small  parcels,  allotting  a  . 
part  to  each  of  numerous  heirs.  Under  such  circumstances, 
an  heir,  or  a  person  claiming  under  an  heir  in  possession,  is 
no  more  to  be  regarded  than  a  stranger.  Carruthers  vi, 
Bailey,  (3  Qa.  Rep.  111.)  In  such  a  case,  the  admtnietra- 
tor  may  recover  before  an  order  to  sell,  and  independent  of 
ui  order.     His  right  does  not  depend  on  the  order. 

[8.]  The  defendant  had  purchased  an  estate  in  the  limd  of 
some  of  the  heirs,  but  not  from  nil.  These  purchases  were 
all  made  after  the  suit  was  commenced.  He  did  not  enter 
under  them.  Hia  entry  was  under  a  trespafscr.  He  was, 
himself,  a  trospaBser,  and  worse,  for  knowing  that  Acre  was 
a  trespasser  and  did  not  claim  title,  he  purchased  and  got  a 
qoit  claim  deed  to  build  up  a  title  agninst  the  rightful  owner.  ■ 
The  administrator  represented  the  interest  of  all  the  heirs  at 
law,  and  no  one  of  them  had  the  light  of  exclusive  possct^sion. 
A  trespasser  going  into  possession  under  a  known  fraad^ilent 
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title,  got  no  better  title  by  his  purchase  from  tbe  heirs  at  Uir 
than  those  heirs  had.  The  administrator  has  the  power  of 
sale  under  the  anthoritj  of  the  Ordinary,  and  is  entitled  to 
tbe  possession ;  and  the  case  now  nnder  consideration  pre* 
sents  a  strong  instance,  not  only  of  the  benefit  to  the  heirs 
of  a  sale,  but  also  of  tlic  necessity  of  having  the  possession  to 
make  an  adrantageoua  sale.  To  sell  adrantagoouely,  the 
vendor  must  have  the  power  to  deliver  the  poesesBion.  To 
enable  him  to  do  this,  he  must  have  tbe  entire  possession ; 
and  an  heir  has  no  right  to  enter  into  the  possession  and  hold 
-  at  agunst  tbe  administrator,  to  the  injury  of  his  co-heira; 
and  a  purchaser  from  heirs  cannot  be  in  a  better  position. 

[9.]  The  facts  of  this  case  do  not  authorize  the  charge  as 
requested,  that  the  Jury,  if  they  saw  proper,  might  infer  a 
former  administration  upon  the  estate,  and  upon  that,  find 
for  the  defendant.  There  never  had  been  a  poBsession  of  the 
premises  under  a  claim  of  right.  The  defendant  had  no 
right  to  claim  any  benefit  from  an  administration,  if  one  had 
been  presumed  or  had  been  proven  to  have  existed  ;  for  the 
origin  of  his  title  was  too  recent  and  notorious  to  be  purified 
or  strengthened  by  legal  presumptions. 

Judgment  affirmed. 


Ifo.  29. — James  CqAKCE,  plaintiff  in  error,  v«.  Jaues  B. 
Beau.,  administrator,  be.  defendant. 

[1.]  Where  »  contract  for  the  boIb  of  land  is  in  writing — ii  certain — and  fair 
in  all  ita  parti — 'u  tbr  an  Hdf  quale  consideration,  and  capable  of  being  per- 
formed, it  ia  JDBt  aa  mniA  a,  matter  of  tiourse  for  a  Court  of  Equit;  to  de- 
cree a  epeclBc  performance  of  it  as  it  is  for  k  Conrt  of  Law  to  gfive  dama- 
gM fbritiu  other ev««. 
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[3.]  TtieAct  oT  1199,  ADthoritiBg  and  cmpoveiisK^ecDtors  tnd  admialt- 
tralon  to  make  tlllet  to  luid  wlier«  th«  rendor  diea,  is  permiasiTe  oalj, 
•Dd  not  imperative. 


In  Equity,  from  Baker.    Decided  by  Judge  Alexander 

A.  Allen,  May  Term,  1856. 

James  Chance  filed  his  bill,  alleging  that  od  tbe  15th  day 
of  October,  in  the  year  1850,  he  purchased  from  GreeDville 
Speace,  then  in  life,  bat  since  deceased,  certain  lands  in  the 
8tb  district  of  Baker  Connty,  to-wit:  the  south-onat  comer 
of  lot  No.  84,  consisting  of  aerenty-five  acres,  and  the  whole 
of  lot  No.  85,  except  thirty-fire  acres  in  the  south-east  cor- 
ner, and  containing,  in  the  aggregate,  290  acres,  more  or 
lees ;  for  which  he  gave  Spence  his  two  promissory  notes,  for 
9600  each,  and  received  from  him  a  bond  conditioned  to  mako 
titles,  upon  the  payment  of  the  said  notes;  that  before  the 
payment  of  the  purchase  money  and  the  conveyance  of  title, 
the  vendor,  Spence,  died ;  and  that  James  B.  Beall  qualified 
as  hia  administrator  and  possessed  himself  of  his  estate,  and 
also  of  the  said  two  promissory  notes ;  and  that  afterwards 
the  complainant.  Chance,  paid  the  money  due  thereon  to  said 
administrator,  and  demanded  the  title  according  to  the  pro- 
visions of  said  bond,  which  last  the  said  administrator  refused 
to  give.     Prayer  for  specific  performance,  &c, 

The  defendant  answered  the  bill  admitting  these  facts,  bat 
refuses  to  make  the  conveyance  required  of  him  as  adminis- 
trator, because,  he  says,  that  "  from  his  information,  received 
from  complainant  himself  in  divers  conversations,  (and?)  from 
advice  which  he  has  received,  that  said  Chance  did  enter  into 
a  treaty  for  the  purchase  of  portions  of  lots  of  land  situate 
in  the  Connty  of  Baker,  and  of  tbe  district  the  eighth,  to- 
wit  :  all  that  part  of  lot  of  land  No.  eighty-five,  lying  north- 
west of  a  largo  pond  situate  there,  containing  two  hundred 
acres,  more  or  less,  and  of  lot  of  land  No.  eighty-four,  sev- 
enty-fire acres,  situate  in  the  south-east  comer  of  said  lot  of 
land,  and  not  said  portions  of  lots  of  land  as  described  in 


144  SnPBGME  COTTBT  OF  GEORGIA.  , 

ChuKC  w.  Be«n,  BdB'r,  ftc 

complunaot's  said  bill  of  complaint,  and  as  described  in  sud 
exhibit  marlced  A,  attached  as  .aforesaid  to  said  bill  of  com- 
plunt."  And  farther,  "  that  he  ia  advised,  informed  and 
believes,  that  said  Chance  and  Spence,  after  agreeing  apoa 
Ute  terms  of  sale  of  sud  portion  of  lots  of  land  as  are  described 
in  this  defendant's  answer  to  complainant's  bill,  sod  thej 
being  nnable  to  draw  in  proper  form  a  bond  to  nuke  titles, 
called  upon  and  selected  Mr.  William  Bassett  of  said  State 
and  Conntj,  to  draw  the  sud  bond ;  for  thej  and  the  Btid 
William,  not  fully  understanding  the  tnie  original  oontraet, 
jffoceeded  to  draw  np  and  deliver  to  SMd  Chance,  and  Spenae 
then  and  there  aonfiding  in  him,  a  bond  to  make  titles  to  the 
parts  of  land  as  were  described  therein."  And  &rth«r,  de- 
fendant says  "  that  he  believes  said  bond  does  not  carry  out 
the  original  contract,  as  intended  by  both  Chance  and  Spence, 
.  as  he  is  advised  and  believes,  and  does  not  agree  with  the 
terniB  of  the  ori^nal  contract  between  said  parties,  as  here- 
inbefore described  and  expressed." 

Defendant  makes  a  tender  of  the  conveyanoe  of  the  land» 
as  by  him  described  in  hia  anewer,  and  different  from  the  de- 
BcriptioQ  contained  in  the  bond  of  his  intestate. 

The  cause  went  to  trial  upon  the  bill  and  answei*,  which 
were  read  to  the  Jnry ;  and  thereupon,  Counsel  for  defendant 
moved  the  Court  to  dismiss  said  bill  for  want  of  equity ;  and 
after  argument  bad,  the  Court  sustained  the  motion  and  or- 
dered the  bill  dismissed.  Complainant  excepted,  and  assigns 
the  same  as  error, 

M.  G.  SLAoaHTEB,  for  plaintiff  in  error. 

W.  E.  Smith,  for  defendant. 

£y  the  Court. — Luhpkin,  J.  delivering  the  opinion. 

[1.]  While  it  is  true  that  it  is  discretionary  vrith  Courts  of 
Equity  to  decree  a  specific  performance  or  turn  the  parties 
over  to  thwr  remedy  at  Law,  yet,  it  will  be  found  that  ia  jttat 
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SDoh  a  case  as  this,  where  the  oontract  U  in  writing  and  il 
certain,  and  is  fair  in  all  its  parts,  and  is  for  an  ndeqaat* 
Wmsideration,  and  is  capable  of  being  performed,  it  ia  ai 
much  a  matter  of  ooarM  for  Conrts  of  Equity  to  decree  a 
specific  performaDce,  as  it  ia  for  a  Court  of  Law  to  give  da- 
mages for  the  breach  of  a  contract. 

[2.]  It  ia  argued  that  there  was  an  ample  remedy  at  Law, 
in  this  eaae,  under  the  Act  of  1799,  (Prince,  2S0,)  authori- 
■na^  and  empowering  execatora  and  adtninistratora  to  make 
titles  where  the  rendor  dies.  But  that  Act  is  permiasive  only 
and  not  imperative.  And  in  this  very  case,  the  administr*- 
tor  reRiaed,  and  still  refuses,  to  convey. 


Ho.  30. — The  Justices  of  tub  Inferior  Court  of  Baeek 
CouKTY,  plaintifis  in  error,  vs.  JOHN  MOKELAHD,  guardian 
of  Bet^amin  Q.  Sikes,  defendant  in  error. 

[1.]  Ttte  title  acquired  by  an  heir  at  law,  ander  a  distribution  of  so  Intei- 
tale*!  eatate,  made  irithoat  Traiid,  is  good  agaiuat  a  judgment  BubiequiDlIy 
obtained  by  a  creditor  nftalaat  the  adulniitrator. 

Claim,  in  Baker  Superior  Court.  Decided  by  Jtidge  Al- 
LEH,  May  Term,  185«. 

An  execution  in  favor  of  the  Justices  of  the  Inferior  Court 
of  Baker  County,  againxt  Benjamin  M.  Griffin,  administrator 
dt  bonis  non  of  John  Sikes,  deceased,  was  levied  on  a  negro 
man  named  Watt,  and  a  claim  to  the  negro  was  interposed  by 
John  Moreland,  as  guardian  of  Benjamin  G.  Sikes. 

On  the  trial  of  the  claim  case  in  the  Court  below,  it  ap- 
peared in  evidence  that  tbe  negro  levied  on  was  a  part  of  the 
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No.  31. — William  Bailey,  plaintiff  in  error,  tu.  Willluc 
Bbockstt,  defendant. 

[l.j  WbDei«r  hns  the  legal  title  to  prop«rt;,  is  entitled  to  claim  it  wbererer 

the  equitable  interest  may  be. 
[3.]  Property  belonging  to  wife   and  vbildren,  ationld  not  be  Bobjeeted  to 

the  paj-ment  of  tbe  debts  of  the  hnaband  and  father,  bccaase  Ibo  proper 

party  has  not  claimed. 

Motion  for  new  trial,  in  Baker.  Decided  by  Judge  Allen, 
May  Term,  18.56. 

In  the  year  1845,  at  tbe  June  Term  of  Baker  Superior 
Court,  William  Bailey  obtained  a  judgment  against  William 
Brockett.  On  the  19th  da;  of  September,  in  the  year  1845, 
%fi.fa,  founded  on  said  judgment  was  levied  od  "  two  nagro 
children — a  ho;  by  the  name  of  Reddick,  about  six  years  old, 
and  a  girl  by  the  name  of  Margaret,  about  four  years  old," 
as  the  property  of  the  defendant.  William  Brockett,  the 
defeodant  'mfi.fa.  theo  interposed  a  claim  to  said  slaves,  as 
the  natural  guardian  of  Bennett  S.  Brockett,  his  son,  a  minor 
child. 

At  the  November  Term,  1855,  the  claim  issue  came  up  on 
the  appeal  for  trial,  bis  Honor,  Judge  Pebeinb,  presiding. 

Plaintiff  iufi.  fa.  proved  the  identity  of  the  negroes  levied 
on ;  that  they  were  in  posseBaion  of  defendant  in  1845,  and 
in  the  fall  of  that  year.  The^  fa.  and  levy  were  then  pot 
in  evidence,  the  j!.  fa.  bearing  date  the  10th  June,  1845,  and 
issuing  from  a  judgment  obtained  the  3d  day  of  June,  1845, 
and  the  levy  on  the  19th  of  September,  1845.  The  piaintiff^ 
then  rested  his  case. 

EVIDENCE  FOB  CLAIMANT. 

Edmund  D-  Qodsu  testified,  that  William  Brockett  got 
poaseision  of  the  negroes  from  Aaron  DixoQ.    The  names  <^ 
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the  negroes  were  Nancj,  and  two  children,  Armstead  and 
Tom,  Williatn  Brockett,  the  defendant,  held  the  negroes  by 
deed  of  gift  from  Aaron  Dixon  to  Brockett's  wifo  and  chil- 
dren. Nancy  was  a  negro  woman  ahont  thirty  years  old  at 
the  time  the  deed  was  executed — black  complexion,  stout, 
uid  limped  &  little  in  walking ;  Armgted  was  seven  or  eight 
years  of  age ;  Tom  about  five  years  of  age — both  stout  built 
and  quite  dark.     Aaron  purchased  the  negroes  from  witness 

'  and  paid  him  for  them,  and  witness  gave  him  possession  of 
them.  Dixon  is  grand-father  to  defendant's  children.  The 
purpose  Dixon  had  in  view,  as  he  understood,  at  the  time  of 
giHng  William  Brockett  possession  of  the  negroes,  vras  for 
the  benefit  of  defendant's  wife  and  children.  Defendant  had 
DO  other  negroes,  to  witness'  knowledge.  Witness  says  he 
his  no  interest  in  the  case,  and  is  not  connected  with  or  re- 
lated to  defendant ;  that  Dixon  purchased  the  negroes  of 
witness,  and  was  in  possession  of  them  prior  to  the  making 
the  deed  of  gift  to  defendant's  wife  and  children. 
Witness  was  present  when  the  deed  was  executed,  and 

"  knows  the  negroes  were  given  to  defendant's  wife  and  chil- 
dren. Witness  never  resided  in  Georgia.  Dixon  owned 
otbflr  negroes  than  those  in  controversy,  and  had  some  four 
«  five  children  besides  Brockett's  wife.  Does  not  know 
whether  he  ever  gava  any  of  his  otlier  children  slaves  or  not. 
Larkik  G.  MusaitovE  testified,  that  he  was  present  when 
defendant  swapped  a  negro  boy  named  Tom,  to  a  Mr.  John 
Morrow.  The  swap  took  place  in  December,  1845.  The 
defendant  swapped  Tom  for  two  negroes,  one  named  Reddick 
and  the  other  Margaret.  Tom  was  considered  to  bo  worth 
some  three  hundred  and  fifty  or  four  hundred  dollars.  The 
said  negroes,  Iteddtck  and  Margaret,  were  Children  at  tbe 
tine  of  the  trade  or  swap.  Witness  does  not  think  then'  was 
inach  difference  in  the  value  between  the  two  children  and 
the  hoy  Tom.  Witness  loaned  tbe  claimant's  son  $15.  $20 
■or  $25,  to  pay  the  difference;  and  defendant  told  wimeea 
that  Tom  was  bis  son's  property,  and  he  traded  him  as  Mich. 
Ko.persuu  wa»  present  but  Morrow,  Brockott,   Lis  eoi>  and 
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irUness.  Defendsnt  said  he  was  svthorised  by  faU  father-ta- 
Iftw,  vho  gave  tbe  negroeB  to  Brockett,  to  svap  for  tbe  beDe- 
Bft  of  Bennett ;  that  ho  helieres  the  negroca  now  levied  oa 
ue  [he  same  that  vere  swapped  for  Tom ;  that  Bennett  S. 
3rockett  paid  the  Dinney  loaned  to  him  by  the  witness ; 
ifcoows  but  one  negro  in  the  possession  of  defendant,  by  the 
name  of  Tom. 

Witness  proved  the  execution  of  a  bill  of  sale  for  said  two 
negroes,  from  Morrovr  to  Bennett  S.  Brockett,  dated  Apiil 
5, 1845. 

Witness  farther  says,  that  he  believes  the  bill  of  sate  was 
'vritten  by  John  Morrow  at  the  time  the  trade  took  place. 
Bennett  S.  Brockett  paid  the  four  hundred  dollars  in  the  ne- 
gro boy  Tom  and  the  money  I  loaned  him.  Witness  thinks  there 
were  six  children,  brothers  and  sisters  of  Bennett  S.  Brock- 
ett, at  the  time  the  trade  was  made.  Defendant  did  not 
say  that  Bennett  claimed  the  boy  for  the  purpose  of  keeping 
his,  defendant's,  creditors  from  taking  him.  The  defendant, 
witnesB  believes,  eontroHed  the  boy  Tom  ae  the  father  of 
Bennett ;  knows  nothing  of  any  fraud  in  the  matter,  and  does 
not  know  of  any  attempt  to  defraud  the  creditors  of  defend- 
ant;  knows  nothing  of  the  number  of  Dixon's  children,  or 
l|Ow  much  be  was  worth.  Witness  has  heard  Brockett  say 
that  Dixon  gave  Bennett  the  negroes  because  Bennett  was 
hia  first  grand-8<H]. 

Peter  J.  Strouer  testified,  that  the  original  deed  of  gift 
from  Aaron  Dixon  to  the  wife  and  children  of  defendant,  tha 
aame  as  testified  to  by  House,  was  attached  to  a  set  of  inter- 
rogatories and  answers  of  Qaattlobum,  t)>c  subscribing  wit- 
nees  to  it,  and  proving  the  execution  of  the  deed  of  gift,  and 
that  the  deed  of  gift,  with  the  proof  of  its  execution,  w.is  de- 
Atroyed  by  fire  in  the  burning  of  his  office  in  1848 ;  thut  the 
4eed  was  to  the  wife  and  children  of  the  defendant,  authori- 
singtbe  defendant  to  exchange  the  negro  woman  Nancy,  Arm- 
«l«ad  and  Tom,  for  other  propoiiv.  for  the  use  alid  benetic-of 
the  wife  and  children  to  whom  ihc^  ni-rc  given  ;  that  said 
4eed  of  gift  bore  date  before  the  1st  of  June,  1846,  and  be- 
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fore  tlie  randition  of  the  jodgment — predae  date  cannot  be 
retnembercd — and  had  for  its  coneideration,  as  exprotiftd, 
lore  attd  affectitm. 

ClaimaDt  then  introdnced  the  bi]l  of  Bale  of  E.  D.  HovB*, 
made  in  Gadsden  Gonntj,  Florida,  Juiaary  28d,  1841,  to- 
Aaron  Dixon,  for  the  Blares,  Nanc;  and  three  childrm,  Ano- 
Bte&d,  Tom  and  Sam.     Claimant  here  rested. 

m  REBUTTAL. 

John  J.  Collins  being  introduced,  testifiecl,  that  AftroB< 
IHion  had  ten  children ;  and  at  the  time  of  the  deed  of  gift 
to  the  children  of  defendant,  he  had  bat  two  other  negroea. 
William  Brockett  came  to  Georgia,  from  Florida,  in  1841, 
ind  brought  Armstead  and  Tom  vith  '^im.  Aaron  Dixnn 
was  amply  able  to  buy  and  paj  for  the  three  negroes  of 
Hoose,  and  that  defendant,  Brockett,  was  worth  little  or  no- 
thing, and  had  no  means  to  pay  for  the  negroes. 

It  was  then  made  apparent  to  the  Court,  from  the  records, 
that  in  the  same  case,  in  the  same  Court,  previotisl;,  a  Spe- 
cial Jury  had  rendered  a  similar  verdict,  finding  said  pro* 
perty  subject  to  said  fi.  fa.  upon  which  a  new  trial  had  been 
ordered. 

The  Jury  found  the  property  subject. 

Therenpon,  Counsel  for  claimant  moved  a  rule  for  a  neiF 
trial,  upon  the  grounds — 

1st.  That  the  Jury  found  contrary  to  evidenoe. 

2d.  That  the  Jury  found  contrary  to  law. 

3d.  That  the  Jury  found  contrary  to  law  and  evidence. 

4tb.  *For  that  the  charge  of  the  Court  was  erroneous  in 
this:  that  the  Court  charged  the  Jury  that  if  they  believed, 
from  the  evidence,  that  defendant  in  execution  was  in  the 
possession  of  tlie  negroes  levied  on  at  any  time  eubseqvent 
to  the  reailition  of  the  judgment,  then  and  in  that  event  it 
vonld  be  their  duty  to  find  them  subject,  unless  they  were 
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satisfied  that  the  title  was  in  the  claimant.  If  they  were  eat- 
isfird  SBch  was  the  fact,  and  that  it  was  a  bona  fide  title,  not 
having  been  made  fraudulently  and  for  the  purpose  of  de- 
frauding the  creditors  of  defendant,  then  and  in  that  event 
they  should  find  for  the  claimant.  But  if  they  should  be- 
lieve from  the  evidence,  that  the  title  to  the  negroes  in  qaes- 
tion  was  in  the  wife  and  children  of  defendant,  and  not  ia 
Bennett  S.  Brockett,  the  claimant,  they  must  find  for  the 
plaintiff,  for  the  reason  that  it  is  not  competent  for  a  clum^ 
ant  to  defend  his  claim  hy  Bhowing  title  in  third  persoDB,  bnt 
must  show  title  in  the  claimant. 

The  motion  for  a  new  trial  came  on  to  be  heard  at  said 
May  Term,  1853,  when  the  Court,  after  argument,  made  the 
rule  absolute  and  ordered  a  new  trial  in  behalf  of  claimant, 
upon  the  grounds  stated.  Counsel  for  plaintiff  in  fi.  fa.  ex- 
cepted and  assigns  the  same  as  error. 

Ltoh  ft  Clabk,  for  plaintiff  in  error. 

Blauohter  &  Sladohtbb,  for  defendant. 

£1/  the  Court. — Lithpein,  J.  delivering  the  opinion. 

[1.]  We  think  the  Court  manifestly  right  in  granting  » 
new  trial  in  this  case. 

Admitting  Tom,  the  boy  swapped  by  Bennett  S.  Brockett 
for  the  two  negroes  levied  on,  to  have  been  trust  properly,, 
and  that  the  trustee,  or  the  co-cestui  que  trusts,  might  either 
follow  Tom  in  the  hands  of  Morrow,  or  else  ratify  the  ex- 
change, and  consider  Reddick  and  Margaret  as  the  proceeds 
of  Tom  substituted  in  his  place;  still,  the  legal  title  was  in 
Bennett  S.  Brockett;  and  consequently,  he  was  entitled  to- 
interpose  the  claim. 

[2.]  We  are  inclined  to  think,  that  under  the  proof  as  to 
the  right  to  the  possession  of  the  property  in  the  cegtui  qtte 
trust,  he,  as  joint  ten nnt,  soiled  per  me  et  per  tout,  of  the 
Thole  property,  might  have  claimed. 
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Bat  eoboede  that  William  Brookett,  the  defendant  in  exe- 
eoBtion,  has  no  title,  aod  the  proof  shows  it  inconteatsblj', 
isrely  thia  property,  belonging  to  the  wife  and  children,  is 
not  to  be  subjected  to  the  p&yineDt  of  the  biuband's  d«bta, 
upon  a  technicality! 


No.  32.— Elbert  Hziblee,  plaintiff  in  en-or,  v».  The  Statb 
01  GioaaiA,  defeodaot. 

[U]   Watgalt  tu.  TktStaU,  in  13  Ga.  Rtp.  396,  recognized. 

[I.]  A  wilceea  iru  uked  a  leading  qnration.  The  qneatioD  woa  objected 
to,  and  naa  roied  oat.  The  partf  objectinK  to  the  queation,  thea  inaisted 
that  the  witneej  ebould  be  prevented  from  testirjing  on  the  point  to  whicll 
the  qaestion  related.  The  Court  allowed  the  tritneBB  to  teatif;  on  that 
print :  UttJ,  that  Ibe  Conrt  did  nght. 

Ksdemeanor,  in  Lee  Superior  Court.  Decided  by  Judge 
Allhs,  March  Term,  1856. 

An  indictment  waa  found  at  the  June  Term,  1855,  of  Lee 
Superior  Court,  charging  Elbert  Hebler  with  playing  and 
Wting,  on  the  Ist  day  of  April,  1855,  "for  money  and  other 
things  of  value,  at  a  game  of  faro,  loo,  brag,  bluff,  three-up, 
poker,  Tingtetnn,  seren-ap,  enchre  and  other  games  played 
with  cards." 

At  the  March  Term,  1856,  the  case  came  on  to  be  tried, 
when  defendant's  Counsel  moved  to  quash  said  indictment, 
on  two  grooade — 

IbL  Because  the  allegations  therein  contained  are  insnffi- 
dent  to  sustain  a  conviction. 
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2d.  Because  the  particular  game  of  oarda  at  which  defend- 
ant bad  played,  and  on  which  the  State  Bought  a  conTioUoDi. 
iras  not  specified  bo  that  an  iasue  might  be  formed  and  evi- 
dence collected. 

The  Court  orer-raled  the  motion. 

The  case  proceeded,  and  tba  State  introdnced  Williah  H. 
Eholish,  who  testified,  that  in  the  spring  of  1855,  and  be- 
fore the  finding  of  the  indictment,  he  saw  defendant  engaged 
in  playing  a  game  of  seven-up,  being  a  game  played  with 
oarda,  in  the  County  of  Lee.  The  Solicitor  then  asked  him 
*'  if  the  defendant  played  for  money."  Defendant's  Ooonsel 
objected  to  this  question  as  leading,  and  the  Court  sustained' 
the  objection.  Defendant's  Counsel  moved  the  Court  to  ex- 
clude the  evidence  of  this  witness,  on  that  point,  from  th& 
Jury,  contending  that  the  Solicitor,  by  his  leading  questioifc 
having  put  the  answer  to  it,  in  the  mouth  of  the  witness^ 
should  not  so  vary  the  question  as  to  make  it  legal,  and  thus- 
elicit  from  the  witness  information  that  would  be  a  reply  to 
the  objectionable  question  over-ruled  by  the  Court.  Tho 
Court  over-ruled  the  motion,  and  permitted  the  Solicitor  to 
prove  by  the  witness  that  defendant  played  for  money,  and 
lost  twenty  dollars.  To  this  decision,  Counsel  for  defendant' 
excepted. 

t!o  other  testimony  was  introduced,  and  the  Jury  found 
the  defendant  "  guilty ;"  whereupon,  the  Court  fined  the  de- 
fondant  one  hundred  dollars,  and  all  costs,  being  the  highest 
fine  the  Court  was  allowed,  by  law,  to  inflict.  To  this  judg- 
ment of  the  Court,  defendant's  Counsel  excepted,  and  noir 
assigns  the  same,  together  with  the  refosal  of  the  Court  to 
quash  said  indictment,  and  the  refusal  to  exclude  the  testi- 
mony of  the  witness,  English,  as  to  defendant's  playing  for 
money,  as  error. 


R.  F.  Lyon,  for  plaintiff  in  error. 

Sol.  General,  Johs  W.  Evass,  for  defendant  in  error.. 

L-|l,zi;i:v,.G00yIC 


MACON,  JUNE  TERM,  1856. 


Heialer  m.  The  Sute. 


Bjf  the  Court. — Benbino,  J.  delivering  the  opinion. 

[I.3  The  indictment  in  tliis  case  is  like  the  indictment  in 
WingaU  vt.  The  State,  (IS  Qa.  396,)  and  that  was  held  to 
be  sufficient  by  this  Court.  The  decision  in  that  c^so,  we 
are  not  asked  to  disturb. 

Whether  a  leading  quesiioo  shall  be  asked  on  the  direct 
examination,  is  a  matter  for  the  discretion  of  the  Court  hear- 
ing the  examination. 

The  case,  therefore,  in  vbich  this  Court  would  be  botitid  to 
touch  that  Court's  judgment,  alloving  or  not  allowing  a  lead- 
ing question  to  be  asked,  would  be  an  extreme  one. 

In  tliis  case,  the  Court  would  not  permit  the  leading  ques- 
tion to  be  answered  ;  but  as  the  question  had  been  put,  and 
had,  therefore,  dooe  all  the  barm  it  could  do,  the  party  hurt 
by  it,  asked,  as  the  only  remedy,  that  the  witness  should  be 
prereoted  from  testifying  on  the  point  to  which  the  qucstioa 
related.     This  request  the  Court  refused  to  grant. 

This  remedy  vould  bo  worse  than  the  disease.  It  is  one 
irbich,  so  far  as  we  know,  has  ceTcr  been  applied  in  practice. 
If  a  remedy  known  to  the  law,  yet,  whether  it  shall  be  applied 
is  any  case,  is  a  matter  which,  like  that  as  to  the  asking  of 
leading  questions,  is  for  the  discretion  of  tbe  Court  presid- 
ing. 

[2.]  Upon  the  whole,  this  Court  oaDoot  say  that  it  sees 
•ay  thing  to  justify  its  interfering  with  the  refusid.  of  the 
Court  to  prevent  the  witness  from  being  examined  on  the 
point  to  which  the  leading  question  related. 

That  question,  it  may  be  remarked,  however,  was  not 
strongly  leading. 

A  little  wholesome  punishment  inflicted  npon  the  Counsel 
that  indulge  in  such  questions,  would,  no  doubt,  soon  stop 
the  practice. 

The  fine  imposed  by  the  Court  was  not  higher  than  the 
highest  fine  allowed  by  the  law  for  such  a  case. 

We  find  no  error  in  this  bill  of  exceptions. 
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Ko.  S3. — Jesse  (a  slave)  plaintiff  in  error,  v».  The  Stat^ 
defendfuit. 

[I.]  The  Act  of  1850,  io  relatioo  to  the  qaalification,  telecUon  and  impan- 
neling  Juries,  ia  coasUtutioiuil,  and  applies  to  trials  for  offences  comautUd 
before  its  passage. 

[3.]  Deafacss  is  an  inGrmit;  for  wbicli,  like  ordinary  sickness,  the  Cout 
maj  eicnse  a  Jnror  without  the  cooBent  of  the  prisoner. 

[3.]  The  rcfasol  of  the  Court  to  allow  a  re-examinBtioa  of  n  witness,  merdj 
lo  haTe  her  testimony  taken  down,  which  had  been  omitted  iaidTcrtentlj — 
the  Court  would,  no  doubt,  allow  that  to  be  done,  if  the  parties  could  Dat 
Agree  as  to  the  eTidence. 

[4.]  Witness  may  be  recalled  to  explain  her  evidence. 

[6.]  It  is  the  duty  of  the  Jury,  in  making  up  their  verdict,  to  weigh  the  wbols 
Bvidence ;  aod  fo  doing  this,  they  may  consider  the  manner  oCtbe  wit- 
nesses in  giving  their  evidence  ;  but  tnanner  is  Dot  always  a  safe  crileiioil 
of  the  credit  due  to  ft  wlioest. 

[6.]  The  fact  that  ft  person  accosed  of  a  crime  (Kd  not  ftj,  ia  but  an  eqaivo- 
cal  evidence  of  his  innoueace. 

[1.]  If  there  be  a  reasonable  doubt  resting  upon  the  minds  oftheJntj, 
whether  the  crime  charged  was  committed,  they  ought  to  acquJL 

[8.]  The  statement  of  the  eifect  that  a  reasonable  doabt  resting  on  the  mind 
of  the  Jury  should  have  on  their  Ending,  is  not  an  explanation  of  what  is 
to  be  understood  by  a  reasonable  doubt. 

[C]  Circumstances  not  In  proof  cannot  be  considered  by  the  Jury. 

[10.]  The  Jury  cannot  go  beyond  the  evidence  submitted  in  the  cause,  to 
ruse  doubts  in  thrir  minds  as  to  the  guilt  of  the  accused. 

[11.]  No  error  for  the  Court  to  charge  the  Jury  that  they  are  not  responsibla 
for  the  eflfect  of  their  verdic '.,  where  prisoner's  Counsel  insists  on  the  pun- 
ishment annexed  by  Uw  to  the  officer,  to  inflnence  the  verdioL 

£13.]  If  affidavit  of  witness,  inconsistent  with  the  testimony  deliv«i«d  OB 
trial,  be  relied  on  to  impeach  her,  it  may  be  explained  and  shown  to  bavo 
been  given  under  circnmetancee  not  implicative  ofber  character  or  ioteg- 
lity.  (See  4.)  And  when  her  evidence  is  attempted  to  be  impeached  by 
the  proof  of  counter  statements  mder  oath,  she  may  be  supported  by  tha 
proof  of  consistency  in  her  staiementa. 

|113.]  A  witness  who  makes  an  affidavit,  which  is  untrue,  without  knowing 
its  contents,  and  having  no  reason  to  know  them,  is  not  worthy  of  credit; 
but  not  so,  if  the  affidarit  ia  drawn  from  witness'  statements,  which  ars 
true,  but  erroneously  written  by  the  draftsman. 
-  ^14.]  No  error  for  the  Court  to  instruct  the  Jury  emphatically  in  regard  tft 
the  form  of  tbetr  verdict,  if  it  be  not  done  in  a  manner  to  impreta  tte 
miadi  of  the  Jury  un&veiftbly  to  on*  oTthe  pMtki. 
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Indictment  for  rape,  in  Decator.  Tried  before  Judge 
.Allek,  June  Term,  18S6. 

Jesse  (a  slave)  was  arraigned  for  trial  at  said  term,  upon 
an  indictment  containing  two  conute  :  one  for  rape,  and  the 
other  for  an  assault  with  intent  to  commit  a  rape.  The  par- 
ties then  heing  ready,  and  proceeding  to  form  a  Jur;  to  try 
the  case,  the  first  Juror  on  the  panel,  John  Smith,  was  called 
and  put  directly  upon  the  prisoner,  who  objected  to  the  mode 
of  potting  the  Juror  on  him,  insisting  that  before  the  Juror 
could  be  pnt  on  him,  the  prisoner,  it  was  necessary  to  pre- 
sent the  Juror  to  the  accused,  so  that  objections  might  be 
made,  as  to  his  competency  as  a  Juror,  if  any  existed  ;  and 
tbst  if  then  no  objections  should  be  made,  the  Sol.  General 
^uld  ask  the  Juror  the  questions  prescribed  by  the  Act 
in  relation  thereto,  approved  February  28,  1856 ;  that  the 
Jury  should  be  selected  according  to  the  provisions  of  that 
Ant. 

The  Court  over-ruled  the  objection,  and  hold  that  that  Act 
-did  not  apply  to  offences  committed  before  its  pasBage,  &c. ; 
to  which  ruling,  prisoner's  Counsel  excepted.  Prisoner'a 
Coansel  then  askeil  the  Court  to  try  the  Juror's  competency. 
'The  Conrt  ordered  the  qif^tions  prescribed  by  Statutes,  ez- 
istiog  previous  to  the  Act  of  1856,  tO'  be  propounded  to  the 
'  Juor,  which  he  uiswered  affirmatively.  The  Court  being 
requested  to  test  the  Juror's  competency  furtlier,  the  Juror 
was  tested  by  "triors,"  according  to  the  lav  ae  it  existed 
pievious  to  said  Act  of  1856.  Two  Jurors  were  thus  so- 
leeted. 

A  Juror  having  been  sent  before  the  triors,  he  answered, 
in  response  to  questions  addressed  him  by  prisoner's  Counsel 
that  be  had  formed  and  expressed  an  opinion  from  what  he 
bad  heard  in  relation  to  the  guilt  or  innocence  of  the  atj^ 
eased ;  and  from  what  he  had  heard,  he  had  a  bias  or  prejur 
dice  resting  on  his  mind,  for  or  against  the  accused.  Coim- 
ael  tox  prisoner  insisted  that  the  Juror  should  be  set  dowa 
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for  cause,  vithoat  waiting  for  the  report  of  the  triors.     The 
Goart  refused  the  motion,  and  prisoner  excepted. 

One  John  M.  Potter  was  then  called  as  a  Jnror,  and  pot 
on  the  prisoner ;  having  affirmatively  answered  the  statutory 
qnesttons,  he  was  put  on  triors,  and  answered  before  them, 
that  he  had  heard  a  f '"tion  of  the  testimony  of  Mrs.  Patter- 
son before  the  commiiiing  Magistrates,  and  but  little  of  it; 
and  that  he  had  formed  and  e^tprcssed  no  opinion  from  what 
-  he  did  hear ;  but  that  the  same  had  made  an  impression  on 
his  mind  against  the  prisoner  ;  he  was  challenged  for  cause. 
The  Court  refused  to  allow  the  challenge  for  cause,  and  or- 
dered the  triors  to  examine  and  report  on  his  competency; 
he  wan  reported  incompetent. 

A.  S.  Curry  was  then  called,  and  having  answered  the 
formal  questions  negatively,  was  sent  before  the  triors,  and 
answered,  that  from  what  he  had  heard,  he  had  formed  an 
'  opinion  as  to  the  goilt  or  iunocence  of  the  accused,  which  was 
still  resting  on  his  mind,  thoagh  it  might  be  removed  by  the 
evidence ;  he  would  not  say  that  it  would,  but  thought  it 
conld  be.  Prisoner  asked  that  he  be  set  down  for  cause  at 
once.  The  Court  refused,  and  ordered  the  triors  to  examine 
and  report  on  his  competency;  which  was  also  exsepted  to. 
Being  reported  competent,  prisoner's  Counsel  insisted  that 
notwithstanding  the  report,  the  Juror  had  shown  himself  in- 
oompetentinthepreeenceofthe  Court,  and  ought  to  be  adjudged 
incompetent.  The  Gottrt  over-ruled  the  objection,  and  pris- 
oner excepted. 

James  Lasseter  being  called,  and  having  answered  he  had 
conscientious  scruples  in  regard  to  oapit^  punishment,  the 
Solicitor  General  replied  aloud,  and  in  the  hearing  of  tha. 
panel  yet  to  pass  before  the  accused,  "  that  they  then  had  no 
use  for  him,  as  this  was  a  hanging  case." 

George  L.  Earnest,  one  of  the  panel,  being  called  up,  sta- 
ted to  the  Court  th^t  be  was  a  little  hard  of  bearing ;  that  if 
taken  as  a  Juror,  he  could  not  well  hear  the  evidence.     The 
Court  discharged  him,  and  no  objection  was  made  thereto. 
-The  Jnry  being  made  up,  Counsel  for  the  State  then  pro- 
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ceeded  to  open  the  case  and  Bubmit  the  endeoco  on  belialf  of 
tbe  State. 

Mra.  Caboukk  £.  Pattsbson,  the  main  witness  sworn  on 
the  part  of  the  State,  examined  and  cross-examined,  recalled 
on  the  part  of  the  State,  and  again  croso-examined.  Gouo- 
sel  for  prisoner  proposed  to  ask  the  witness  some  questions 
not  stricdj  in  rebuttal,  stating  to  the  Court  that  h;  inadver- 
tance,  thej  had  neglected  to  hare  her  answers  to  (?)  similar 
examination  taken  down  when  she  was  nnder  their  cross-ex- 
amination the  night  before ;  and  that  they  desired  to  ask  the 
qnestions  now  in  order  to  have  answers  thereto  taken  down.' 
The  Court  refused,  and  prisoner  excepted. 

The  evidence  having  closed,  the  Solicitor  General,  whilst 
addressing  the  Jniy  in  conclusion,  asserted,  in  the  course  of 
argameot,  that  prisoner  was  of  bad  and  imfamons  character. 
CoQDsel  for  prisoner  requested  the  Court  to  stop  the  Counsel 
and  correct  the  statement.  The  Court  interrupted  the  Soli- 
citor, who  insisted  that  such  was  the  proof,  and  continued  to 
discuss  his  bad  character,  without  being  checked  by  the 
Court,  although  again  appealed  to  by  prisoner's  Coanael. 

(All  that  is  disclosed  in  the  brief  of  evidence  as  to  priso- 
ner's character,  is  this :  John  C.  Patterson  re-examined  by 
the  State,  saya — "  My  wife  assigned  two  reasons  for  threat- 
ening to  run  Jes  off:  one  was,  that  his  owner  did  not  furnish 
him  with  sufficient  clothing,  and  it  took  np  too  much  of  his 
wife's  time  in  patching  and  washing  for  him ;  the  other  rea- 
son was,  that  he  was  of  an  impudent  family  of  negroes,  and  he 
Itelieves  his  former  owners  were  afraid  of  him.  She  had 
some  fears,  and  believed  her  own  negro  woman  was  more 
indolent  on  acconnt  of  him.") 

The  like  objection  was  made  with  the  like  resnlt,  when  the 
Solicitor,  commenting  on  the  evidence  of  Mrs.  Patterson, 
said :  "  her  little  girl,  eleven  years  old,  was  awake  and  up 
while  the  prisoner  was  in  Mrs.  Patterson's  room,  and  knev 
and  called  out  that  it  was  prisoner."  Counsel  for  prisoner 
denying  that  such  was  the  proof,  and  the  Solicitor  still  in- 
sisting upon  the  fact  as  proven,  as  a  fact  identifying  the  pris- 
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ftoer  as  tbe  person  making  the  assaalt  on  tbe  person  of  Mrs. 
Caroline  E.  Patterson. 

(The  brief  of  evidence  shows  Mrs.  Patterson's  testiinoB;^, 
the  only  vitnesa  vho  testified  on  this  subject,  to  be  this  :. 
Mrs.  Patterson,  referring  to  the  aesanlt  Qpon  her,  which  ske- 
faad  previously  stated  to  be  hj  the  prisoner,  on  her  bed,  in 
her  steeping  room,  at  her  house,  between  midnight  and  daj, 
goes  on  to  state,  *'Mj  children  awoke  and  he  made^tis  es- 
cape into  a  shed  room,  but  I  followed  him  into  tbe  shed  room, 
and  I  told  my  daughter  to  open  the  door,  hut  she  did  not. 
He  did  not  open  the  door,  nor  my  daughter  either,  and  he 
turned  round  and  pushed  me  back  into  my  room  ;  I  turned 
round  and  looked  at  him  as  be  was  pushing  the  windows." 
In  another  place  she  says,  "  When  he  (prisoner)  left  my  bed- 
room, four  of  my  children  were  awake ;  there  were  two  lying 
on  my  bed  that  awoke ;  my  other  children  were  in  the  room, 
and  I  told  my  daughter  to  open  the  door,  but  she  did  not. 
My  children  awoke  and  commenced  crying  and  hollowing, 
which  caused  him  to  lea,ve  the  bed.  When  he  left  ray  bed  I 
followed  close  behind  through  the  door  into  the  shed-room 
adjoining  my  room,  and  he  pushed  me  back.  When  he  pushed 
me  back,  he  went  into  a  window  and  pushed  it  open  aod 
jumped  out."  And  in  the  concluding  part  of  her  testimonj 
she  adds :  "  When  the  negro  man  jumped  out  of  the  window, 
my  little  ^rl  said,  "that  looks  like  Jes.") 

It  is  also  charged  as  error,  that  '*  the  Solicitor  made  fre- 
qaent  and  repeated  dirersions  from  tbe  evidence,  in  his  state- 
ments and  comments  to  the  Jury,  unsupported  by  the  evi- 
dence, either  directly  or  inferentially ;"  to  which  prisoner 
objected,  without  being  supported  by  the  Court ;  and  that 
among  other  things  the  Solicitor  remarked,  that  "  I  call  on 
yon,  gentlemen  of  the  Jury,  this  night  to  make  a  mark  on 
the  slave  population,  that  will  curb  them  in  the  commisnon 
of  this  dastardly  crime  that  is  taking  the  whole."  Again: 
"that  it  was  necessary  for  them  to  make  an  example  of  &13 
wretch,  (meaning  the  prisoner,)  to  protect  and  defend  the 
honor,  and  integrity,  and  character  of  the  County  of  Decn- 
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tb,  to  protect  tbeir  wiveff,  8iH«n,  and  motherB,  and  dangb^' 
Wr«  from  snob  otttragM." 

The  argument  having  closed,  ConnMl  for  prisoner  re-' 
quested  the  Court  to  charge  the  Jorj — 

Isfe.  "  That  ir  tbe  witness,  Caroline  E.  Patterson,  has  oon- 
Uadicrted  herself  or  swora  fbleely,  in  as;  material  point,  th»t^ 
Ae  is  not  to  be  believed  by  them  in  any  particular."  This 
the  Court  declmed  to  do  as  requested,  but  having  read  thei 
sAie  (said)  yee,  this  is  law  ;  but  the  cootradictioa  most  be' 
jdam  and  palpable,  and  without  exi^anation ;  and  yon  mnei 
be  satisfied  that  witness  contradicted  herself  knowingly  and 
wilfully;  and  then,  if  HHexplained,  the  rule  would  exist,  and- 
not  till  then. 

2d.  "  That  if  this  witness  hao  by  so  doing,  (contradicting 
faerSelf  in  a  material  point,)  or  otherwise,  (as  by  her  manner 
of  testifying,)  placed  herself  in  a  position  not  to  be  believed 
by  them,  then  they  cannot  find  the  prisoner  guilty,  as  there 
is  no  evidence  to  sustaia  tbe  charge."  The  Court  also  re- 
used this  charge  in  the  words  requested,  but  read  them  over 
and  said — yes,  gentlemen,  this  also  is  true,  but  yon  must  take 
it  with  the  same  qualifications  and  instructions  as  to  first 
p(»nt. 

3d.  "  That  if  the  fact  that  the  prisoner  did  not  try  to  get 
o«t  of  the  way ;  that  he  remained  there  for  some  time,  then 
went  home  where  he  was  found  by  the  persons  in  search  of 
him,  are  ciroumstanoes  to  be  conudered  by  the  Jury  as  evi- 
dntces  of.  bis  innocence."  This  the  Court  refused  to  charge 
u  requested,  but  charged  the  Jury,  that  these  facts,  if  there 
were  no  othws  ;  that  if  they  were  disconnected  from  all  other 
drcnrastaBCes,  would  be  circamstanccs  of  bis  innocence ;  but' 
as  it  was,  they  were  to  take  them  as  mere  badges  that  might 
indicate  his  innocence,  if  not  rebutted  or  contradicted  by 
other  and  better  evidence. 

4th.  "That  he  was  then  (at  the  house  of  Patterson)  with 
*  his  wife,  is  also  to  be  considered  by  the  Jury  as  a  circum- 
stance in  favor  of  the  prisoner's  innocence."     This  the  Court 
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also  refused  as  requested,  bat  added,  tbat  the;  should  take- 
and  consider  that  circumstaDce  id  the  same  manner  and  with' 
the  same  qualifications  indicated  hj  the  Court  in  his  charge 
to  Sd  request. 

5th.  "That  if  there  is  a  reaeonable  doubt  on  the  mind  of 
the  Jury  that  the  crime  was  not  committed  as  charged  by- 
the  vltneas,  Mrs.  Pattersoo,  then  they  could  not  find  the 
prisoner  guilty."  This  request  was  refused  as  requested  ;- 
but  after  reading  the  same  to  the  Jury,  the  Court  said,  yes, 
this  is  a  correct  principle,  and  I  give  it  to  you  in  charge ; 
but  it  is  not  every  doubt  tbat  will  justify  this  conclusion  ;. 
it  must  be  a  reasonable  doubt ;  snch  on  one  as  in  the  ordi- 
nary business  transactions  of  your  every  day  life,  would  stay 
you  from  acting ;  as  would  satisfy  you  that  yon  were  wrong  ; 
in  other  words,  it  must  be  such  a  doubt  as  you  could  give  a- 
reason  for  if  called  on. 

6th.  "  That  if  there  is  a  reasonable  doubt  on  the  mind  of 
the  Jury,  from  the  evidence  and  all  the  circumstances,  that 
the  prisoner  is  the  person  who  committed  the  ofience  charged 
by  the  witness,  Mrs.  Patterson,  or  by  the  prosecutor,  that 
then  they  cannot  find  the  prisoner  guilty." 

7th.  "  That  if  there  is  a  reasonable  doubt  on  the  mind  of' 
the  Jury  (from  any  cause)  as  to  the  guilt  of  the  prisoner, 
that  then  the  Jury  cannot  find  the  prisoner  guilty  of  the 
charge."  Both  of  these  requests  the  Court  refused  to 
charge  as  requested ;  but  admitted  them  as  correct  principles 
and  gave  them  in  charge,  with  the  same  qualifications,  re- 
strictions and  limitations  as  those  added  to  5th  request. 

The  Court  then  charged  the  Jury,  that  "  from  the  argu- . 
ment  of  Counsel  to  you,  I  feel  bound  to  charge  you,  gentle- 
men of  the  Jury,  that  you  are  not  responsible  for  the  effect 
of  your  verdict ;  that  you  have  nothing  to  do  with :  but  it 
belongs  to  and  falls  upon  a  different  department.  And 
again  :  Tbat  the  witness,  Mrs.  Caroline  E.  Patterson,  is  enti- 
tled to  credit  until  she  is  impeached  and  disqualified ;  and 
that  to  impeach  and  disqualify  a  witness,  there  must  be  the 
joint  oath  of  two  witnesses,  or  the  oath  of  one  witness  and  coO' 
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"vinciDg  cODComitant  circumetancea ;  and  then  apply  this  princi- 
ple to  Mrs.  Patterson 'Btestimonj.  Again  :  That  the  Joint  oath 
-of  two  witnesaes,  or  the  oath  of  one  witness  and  concurring  con- 
.comitant  circnmstances  may  be  rebutted  by  evidence  corrob- 
-oradve  of  the  testimony  of  the  witnesa  attempted  to  be  im- 
peached ;  which  principle  waa  applied  to  Mrs.  Patterson's 
evidence.  Agun :  That  direct  and  irrefragable  evidence 
'cuinot  and  need  not  always  be  produced  in  criminal  cuecs  ; 
'  all  that  is  neceseary  is,  that  the  Jury,  whether  the  proof  bo 
positive  or  presumptive,  be  satiaGed  of  the  defendant's  guilt ; 
that  if  they  believe  that  the  affidavit  administered  to  Mrs. 
Patterson  by  John  Hutchinson,  was  not  read  over  to  her  be- 
fore she  was  aworn  to  it,  or  that  Mrs.  Patterson,  at  the  time 
of  taking  the  affidavit,  did  not  know  the  contents  of  the  same, 
that  her  taking  tbat  affidavit  did  not  impeach  her  testimony 
or  disqualify  her  aa  a  witness  ;  that  in  making  up  their  ver- 
dict, aa  Connsel  for  tho  State  had  abandoned  the  charge  of 
rape,  if  they  found  the  defendant  guilty,  tbat  then,  in  writing 
oat  their  verdict,  tbey  tnnst  find  the  defendant  guilty  of  an 
assanlt  with  intent  to  commit  a  rape;  if  not  guilty,  then, 
generally,  not  guilty.  But  pay  attention  to  me,  gentlemen  ; 
I  will  repeat  the  form  of  your  verdict  again,  in  case  you  find 
him  guilty,  for  I  want  you  to  bo  particular.  If  you  find  the 
defendant  guilty,  write  your  verdict,  "  We,  the  Jury,  find  tlio 
defendant  guilty  of  an  assault  with  intent  to  commit  a  rape." 
Jf  yon  do  not,  then  write  that  yon  do  not  find  him  guilty. 

To  all  which  charges,  manner  of  and  refusals  to  charge, 
prisoner,  by  his  .Counsel,  excepted,  and  now  assigns  the  same 


£.  F.  Lton,  for  pluntiff  in  error. 

Sol.  Gen.  Evans,  for  defendant. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

£1.3  This  Court,  at  the  Savannah  June  Term  last,  in  tho 
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case  of  Ralph  (a  alave)  v>.  The  State  of  Georgia,  decided 
that  the  Act  of  28tb  Febmar;,  1856,  in  relation  to  the  qual- 
ification, selection  and  impaaoeling  of  Jurors,  is  constita- 
tional,  and  that  it  is  lair  in  regard  to  offences  committed  be- 
fore its  passage.  It  violates  none  of  the  constitutional  rights 
of  the  people,  and  is  perhaps  better  adapted  to  the  obtain- 
ment  of  impartial  Juries  than  either  the  Common  Law  or 
antecedent  Statutes.  We,  therefore,  reverse  the  decision  of 
the  Circuit  Judge  on  that  point 

[2.]  The  Act  docs  not  define  deafness  as  a  disqualification 
for  serving  on  a  Jury.  Nor  does  it  sickness  of  any  descrip- 
tion ;  and  yet,  it  is  not  error  for  tbe  Court  to  excuse  a  per- 
son who  is  sick,  from  serving  on  a  Jury ;  nor  can  it  be  to  ex- 
cuse one  who  is  laboring  under  tbe  infirmity  of  deafness. 
The  Court  discharged  tbe  Juror  without  consulting  tbe  pris- 
oner, and  he  had  a  right  to  do  it ;  but  in  this  case,  the  pris- 
oner (lid  not  object,  and  cannot  now  say  there  was  error. 

[3.}  It  was  in  the  discretion  of  the  Court  to  have  allowed 
the  re-examination  of  Mrs.  Patterson ;  but  that  the  Court 
refused  to  permit  it,  is  no  error.  The  object  was  to  have  her 
testimony  taken  down,  which  had  been  inadvertently  omit- 
ted. Tbe  taking  down  of  the  evidence  has  nothing  to  do 
with  the  trial  of  the  case.  Tbe  verdict  of  the  Jury  would  be 
good  if  it  were  entirely  omitted.  But  tbe  Court  would, 
doubtless,  in  all  cases,  allow  evidmice  to  be  taken  down  which 
had  been  omitted  by  mist^e  or  accident,  npon  its  being  re- 
.  juoed  to  writing  or  stated  to  the  Court ;  and  on  disagree- 
ment between  Counsel,  call  the  witness,  sot  for  re-examini^ 
tion,  but  merely  to  state  the  testimony  already  given. 

[|4.}  The  witness,  Caroline  £.  Patterson,  had  been  exam- 
ined, and  was  recalled  to  explain  her  evidence.  If  the  wit- 
ness had  committed  any  errors  in  delivering  her  evidence, 
she  bad  a  right  to  correct  them.  The  principal  error  was 
her  denial  that  she  bad  made  tbe  affidavit  on  which  the  war- 
rant was  issued.  But  that  statement  seema  to  be  satisfacto- 
rily explained.  She  bad  narrated  the  circumstances  to  Sam- 
uel C.  Patterson,  who  supeHnteitded  th«  dr^iung  of  the  ftffi- 
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•daviL  it  was  taken  from  a  form  book,  and  when  prepared, 
.  be  said  it  was  nancceBaar;  to  read  it  to  her,  and  it  was  Dot 
read  to  her.  She  denies  that  it  was  read  to  her,  thoagh  th« 
Justice's  recollection  differs  from  hers  and  Samuel  C.  Pat- 
iersoa's.  He  thinks  it  was  read  otot  to  her.  Peter  J.  Ixray, 
who  was  present,  thinks  it  was  not  read  to  her.  In  the  brief 
of  Ae  evidence,  as  taken  by  the  examining  Magistrates  oa 
the  return  of  the  warrant  issued  on  that  affidavit,  Mrs.  Pat- 
terson is  represented  as  having  sworn  that  "  the  said  boy  Jess 
-took  up  her  dress  and  attempted  to  bare  sexual  intercourse," 
&c.  The  Court  ought  not  to  have  charged  the  Jury  that  if 
If  rs.  Patterson  had  sworn  falsely,  or  contradicted  herself  in 
any  material  point,  she  is  not  to  be  believed  in  any  pnrtica- 
lar.  If  she  had  sworn  falsely,  wilfuUy  and  knowingly,  she 
woold  not  have  been  entitled  to  credit,  in  any  respect.  But 
•tliat  was  not  the  request ;  and  the  weight  of  evidence  would 
net  jostify  the  inference.  She  hod  stated  the  facts  to  one  of 
the  witnesses  who  immediately  retire')  with  the  Magistrate  to 
trrite  the  affidavit,  which  was  instantly  prepared  and  brought 
to  her ;  and  she  had  a  right  to  suppose  that  it  was  drawn  in 
accordance  with  her  statements. 

Tha  affidavit  for  a  warrant  was  tnken  from  a  form  book,  as 
stated,  and  coDt&ins  the  direct  and  positive  charge  of  rape. 
On  the  next  day,  when  the  affiant,  Caroline  E.  Patterson, 
was  examined  before  the  committing  Magistrates  on  the  war- 
rant issued  against  Jess,  her  testimony  was  committed  to 
irriting;  the  copy  of  the  writteb  evidence  contains  no  Buoh 
diarge ;  and  on  a  further  examination  before  four  Magis- 
tiatea,  (and  when  ov  why  this  examination  was  taken,  doet 
not  appear,)  she  is  represented  as  swearing  to  an  attempt 
oily.  Her  testimony  on  this  point  is  consistent,  througli- 
ont,  when  it  is  taken  down  as  she  delivers  it,  and  is  only  con- 
toadicted  by  an  affidavit  which  the  weight  of  evidence  shows 
was  not  read  to  her,  and  which  seems  not  to  have  been  writ- 
ten in  accordance  with  her  statements,  tt  was  natural 
enough  for  her  to  have  denied  making  an  affidavit  which  con- 
^.tained  matter  tkat  she  knew  she  bad  not  authorized  to  be 
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pot  in  one  to  be  drawn  for  her.  She  seema  not  to  be  coDver- 
eant  with  writing,  and  had  not,  probably,  written  enough  to 
acquaint  herself  with  her  own  signature ;  and  may,  there- 
fore, have  placed  her  denial  of  it,  more  on  the  matter  it  con- 
tained than  on  the  hand-writing ;  for  although  ebe  had  ex- 
amined, she  did  not  i-iem  to  know  that  Mr.  Untehinson  had 
signed  it,  and  immedunely  declared,  that  if  it  was  the  paper 
fae  signed,  she  had  signed  it. 

[5.]  'Xho  charge  of  the  Court  was  qfiite  aa  favorable  to  the 
prisoner,  on  the  second  request  of  his  Couoael,  as  his  case 
warranted.  "'.  ^^ 

The  first  part  of  thia  request  has  already  been  considered, 
and  the  second,  as  to  tbe  witness'  manner  of  testifying,  what- 
ever it  may  have  been,  would  not  warrant  a  charge  of  acquit- 
tal. It  is  true,  that  in  making  up  their  verdict,  the  Jury 
have  a  right,  and  it  is  their  duty,  to  weigh  the  whole  evi- 
dence ;  and  in  doing  Uiat,  to  regard  the  witneas'  manner. 
But  the  manner  ia  not  always  a  safe  criterion  for  judging  of 
the  credit  of  a  witness.  Difference  of  temperament,  and 
h&bita  of  life  and  business,  may  prodnoe  a  difference  of  man- 
ner in  the  moat  honest  and  upright  wilnesaes,  when  put  on 
the  stand  in  a  public  and  crowded  court-room.  Imperturba- 
ble depravity  might  be  able  to  make  there  a  greater  apparent 
exhibition  of  candor  and  sincerity,  than  the  most  aerupulons 
but  disconcerted  integrity. 

[6.]  The  Coort  charged,  substantially,  as  was  asked  in  the 
thiixl  request.  The  Jury  were  told  that  the  evidence  relied 
on  to  establish  the  innooence  of  the  prisoner,  might  be  re- 
garded as  badges  of  his  innocence,  if  not  contradicted  by 
other  and  better  evidence.  This  was,  in  effect,  telling  tho 
Jury  that  they  ought  to  be  controlled  by  the  weight  of  eri- 
dence. 

As  flight  is  not  always  evidence  of  guilt,  or,  at  least,  in 
some  cases,  very  slight  evidence  of  it ;  so,  the  fact  that  a  per- 
son accused  of  a  crime  has  not  fled,  is  very  equivocal  evi- 
dcDce  of  his  innocence. 

The  Court  ought  not  to  have  charged  the  Jury  as  wked  ia 
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the  fourth  request,  eTen  with  the  qualification.  The  oirctnn- 
Btuice  relied  on  in  that  request,  as  tending  to  establish  the 
innocenee  of  the  prisoner,  we  consider  as  not  of  the  slightest 
nine  for  that  porpose. 

[7.J  The  Ckiurt  did  charge  as  requested  fifthly,  and  it  was 
right  that  he  should ;  it  was  his  duty,  also,  to  explain  what  is 
meant  by  reasonable  donbt ;  but  we  think  there  was  error  in 
his  explanation,  and  in  the  instances  put  by  way  of  illustra- 
tion. 

[8.]  The  explanation  was  rather  as  to  the  effect  a  reasonable 
donbt  should  hare  on  their  finding,  than  as  to  the  nature  or 
kind  of  evidence  that  should  leave  a  reasonable  doubt  resting 
on  the  mind.  There  is  no  question  as  to  the  effect  of  a  rea- 
sonable doubt.  When  the  mind  of  the  Jury  cannot  come  to 
a  satisfactory  conclusion  on  the  issue  before  them,  from  the 
evidence  properly  coosidered,  they  should  leave  the  parties 
as  they  found  tbem.  This  is  the  rule  both  in  civil  and  crimi- 
nal cases,  but  a  greater  caution  should  be  observed  in  com- 
ing to  a  conctufflon,  when  life  or  liberty  are  involved  in  the 
issue ;  and  this  constitutes  the  difierence.  But  a  doubt  can- 
not satisfy  the  mind  of  the  innocence  of  a  party,  more  than 
it  can  of  his  guilt ;  nor  can  a  doubt  iatUfy  the  mind  that  it- 
would  be  wrong  to  convict.  But  the  existence  of  a  doubt, 
the  absence  of  that  amount  and  quality  of  evidence  which 
ought  to  satisfy  the  impartial  and  anprejudiced  judgment  of 
a  reasonable  and  conscientious  man  of  the  guilt  of  the  ac- 
CHsed,  would  render  it  improper  to  convict.  Doubt  ceasea 
when  there  is  conviction.  There  can  be  no  conviction  where 
there  is  doubt.  But  a  man  may  be  satisfied,  that  where  there 
is  an  equipoise  in  his  mind,  after  putting  in  the  balance  all 
the  circumstances,  pro  and  con,  a  particular  measure  or  pro- 
ject; or  in  other  words,  where  there  is  a  doubt,  it  would  be 
vrong  ^r  him  to  act.  But  this  explanation  docs  not  define 
or  describe  a  reasonable  doubt.  It  is  no  more  than  the  ab- 
stract proposition,  that  a  man's  judgment  ought  to  be  con- 
vinced before  he  acts.  The  charge  requested  was,  "if  there 
vas  a  reasonable  doubt  on  the  mind  of  the  Jury,  that  the 
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emae  was  not  committed,"  &c.  If  th«  crime  was  not  oom- 
mittecl,  the  prisoner  eould  not  be  gniltj.  If  the  evidence 
Mbmitted  to  the  Jury  was  UBaatisfactory  to  them  that  thfr 
orime  charged  in  the  bill  of  indictment  had  been  committed; 
(not  by  Jess,  but  by  any  one  ;)  if  their  minds  were  in  equ- 
hbrio  on  that  poistf  and  their  judgments  were  not  satiBfied 
by  the  eTideooe,  then  there  -was  a  reasonable  doubt  on  their 
minds  as  to  the  proof  of  the  crime,  viUiout  which  the  priso- 
ner could  not  be  guilty. 

It  is  not  the  doubt  that  aatitfiet,  but  it  is  the  inanfficieDcj 
of  the  evidence,  in  some  of  the  respects  in  which  it  may  be 
proper  to  consider  it,  that  leaves  the  mind  in  such  doubt  as- 
to  render  it  impr<^er  to  act  upon  it.  If  the  mind  is  wavering, 
nnsettled,  cannot  be  satisfied,  from  the  evidence,  whether  th» 
crime  was  committed  at  all,  it  ivoold  be  wrong  to  convict. 
Sut  the  Jury  ought  never  to  be  left  to  infer  or  to  conjecture 
that  they  can  create  for  themselves  a  doubt  and  act  upon  it, 
for  the  exculpation  of  the  guilty.  A  thousand  fancies  may 
suggest  themselves  to  skeptical  minds,  to  create  unBubstaa- 
tial  doubt — aa,  that  witnesaea  may  not  remember  accurately, 
may  be  miataken,  may  awear  falsely,  &c.  &c.  &e.  Such 
things  are  not  itllowable.  Witnesses  must  be  believed,  unless 
they  be  impeached  in  some  of  the  modes  which  the  law  de- 
olarss  sufficient  to  throw  suapicion  on  their  testimony.  If 
their  evidence  be  in  no  ^nanrier  impeached,  it  ia  entitled 
to  implicit  belief,  and  the  Jury  which  disregards  it  incurs  the 
gnilt  of  wilful  or  reckless  error. 

[9.]  The  Court  ought  not  to  have  charged  the  Jury  as 
aaked  in  the  sixth  request.  The  Jury  was  not  authorised  to 
consider  circnfflBtances  not  in  proof.  If  in  proof,  they  were 
evidence. 

[10.]  We  say  that  neither  was  there  error  in  the  Ooort 
in  refusing  to  charge  aa  asked  in  the  7th  request.  T]|e  Jury 
ought  not  to  have  received  any  instructions,  that  would  have 
milowed  them  to  go  out  of  the  evidence  to  search  for  a  doubt 
on  which  to  acquit  the  prisoner. 

It  is  unnecessary  to  consider  the  errors  growing  oat  of  ex- 
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edition?  to  the  vgumeitt  of  Uw  Solicitor  General,  made  in 
{he  Court  below.  I<t  ma;  not  be  amisA,  however,  to  obaerre, 
th«t  while  Ae  aofety  of  Moiet;  xequirca  the  faithful  proeeear 
^n  <^  c^nderft  against  the  lawB,  the  State  doee  not  aak  their 
CanvictioD  bat  upep  a  calm  and  dispasaioaate  investigation  of 
the  chugea  i^io^t  (beiB. 

[ll.J  Tliwe  is  no  error  in  the  charge  of  the  Court  to  th» 
^iM7>  that  they  were  not  ne^KUuible  for  the. effect  of  their 
M^diot.  Svob  a  charge  ma;  become  proper  when  the  Coun- 
sel for  the  acoused  pnts  bis  defence  not  upon  the  evidence, 
bnt  on  the  panishmeiit  prescribed  bj  law-  for  the  offence  for 
which  be  is  indicted. 

[12.]  The  charge  of  the  Court  was  right,  in  reapeot  to  the 
credit  doe  to  Mrs.  Patterson's  evidence.  It  was  given,  of 
eonrse,  in  reference  to  the  mode  of  impeachment  resorted  to 
in  this  case.  WbA  has  already  been  said  in  regard  to  the 
affidavit  to  obtain  the  warrant,  need  not  be  repeated  here ; 
and  the  weight  of  evidence  is  corroborative  of  the  balance  of 
iftt  testimony. 

[13.]  The  charge  of  the  Court  as  to  the  effect  of  an  affida- 
vit taken  by  a  witness,  which  was  not  read  to  her,  and  the 
contents  of  which  she  did  not  know  at  the  time,  taken  apart 
from  all  other  evidence,  or  there  being  no  other  evidence  to 
that  point,  is  not  correct. 

For  a  witness  who  makes  an  affidavit  which  is  untrue,  with- 
out knowing  its  contents,  and  having  no  reason  to  know  them, 
is  not  entitled  to  credit ;  but  a  witness  who  states  hie  evi- 
dence to  the  writer  of  the  affidavit,  and  who  swears  to  ita 
contents  when  drawn,  witboat  reading  or  hearing  it  read,  is 
not  guilty  of  perjury,  though  the  facts  be  not  truly  set  out  in 
the  affidavit ;  for  the  witness,  in  such  case,  has  a  right  to  be- 
lieve that  the  affidavit  was  drawn  according  to  bis  statemenis. 
The  Conrt  charged,  in  this  case,  under  the  evidence  given  ; 
and  we  think,  for  reasons  already  set  forth,  that  there  was 
no  error. 

It  is  not  alleged  in  the  record  that  the  emphasis  and  repe- 

VOL.  SZ-S3 


,.cdb.GooyIc 


ITO  SUPREME  COUBT  OF  GEORGIA. 

Doe  A  at.  M.  Roe  tl  al. 

tition  of  the  closing  part  of  the  charge,  in  regard  to  the  fonn 
af  theverdict  ofth«Jury,  were  Bach  as  were  calculated  to- 
impfcss  the  mind -of  the  Jury  uafavorably  to  the  prisoner.-. 
There  were-  two  conntB  in  the  indictment :  ono  for  rape;  ths- 
other  for  attempt  to  commit  rape.  It  was  proper  that  th& 
attention  of  the  Jary  should  have  been  called  directly  to  th» 
fact,  that  the  count  in  the  bill  of  indicteient  for  rape  had 
heen  ubandoned,  and  that  they  went  to  brial  on  the  coont  for 
attempt  to  commit  rape,  exoluBiTely ;  and  that  their  Terdiot- 
should  be,  guilty  of  that  particular  offence,  and  not  for  th» 
other,  if  they  should  find  a  verdict  of  guilty. 


Ifo.  S4. — JoQN  Doe  ex  dem.  of  Philip  West  et  al.  plaintiflb' 
in  error,  va.  Kichard  Rob,  casual  ejector,  and  JakbS 
Dhawhorn,  tenant,  defendant,  and  Htnes  Holt,  co-de- 
fendant. 

[1.]  If  tha  penon  who  i*  the  trus  oirDer  of  land,  selU  it  at  a  time  when  it  is 
not  h»ld  advenel^  to  faim,  and  girai  his  bond  for  titles  to  the  purehaMC ; 
BQ(I  ftflervrards,  in  perfurmAnce  of  the  conditioa  of  tlic  bond,  makes  %  deed 
to  Um  4>Dri;ba9er,  tha  deed  ia  not  witbm  tbe.32i//niry  VIIL  KStobr&cei7 
and  the  buying  of  titloa,  although  the  land,  at  the  time  when  tbedeed  waa 
made,  bad  come  to  be  held  adTerielj  to  the  rendor  and  the  parcbuer. 

Ejectment,  in  Lee.  Tried  before  Judge  Alleh,  March 
Term,  1866. 

Philip  West  brought  an  action  of  ejectment  against  James - 
Drawhom,  as  tenant  ia  possession,  to  recover  lot  of  land  No.- 
261,  in  the  14th  district  of  Lee  County,  and  metne  profits 
Subsequently,  Hincs  Holt  appeared  in  Court  and,  by  order,. 
was  made  a  party  defendant  to  said  action. 
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The  foUowiDg  is  a  brief  of  the  testimony  introduced  by  the 
^plaintiff  on  the  trial : 

A  copy  grant  in  the  nsnal  form,  from  the  State  of  Geor- 
gia to  William  Hancock,  sen.  of  Amason's  district,  Wilkes 
Ccnnty,  for  lot  of  land  No.  281,  in  the  14th  district  of  the 
lat  section  of  Lee  County ;  eaid  grant  issued  by  Wilson 
Lnmpfcin,  Governor  of  Georgia,  dated  the  10th  day  of  De- 
cember, 1831,  and  in  pursoaoce  of  the  several  Acts  of  tlie 
■General  Assembly  of  said  State,  passed  oq  the  19th  day  of 
June,  1825,  and  on  the  14th  and  27th  days  of  December, 
1826,  to  make  distribution  of  the  land  acquired  of  tho  Creek 
Nation,  by  a  treaty  concluded  at  the  Indian  Springs,  on  the 
12th  day  of  February,  1825,  and  forming  the  Counties  of 
Lee,  Muscogee,  Troup,  Co^vcta  and  Carroll. 

Then  a  bond  or  other  contract,  in  writing,  made  hy  Wil- 
liam Haneock  to  Thomas  Kilpatrick,  with  an  ossigoment 
fliereon  to  Daniel  Metbvin,  together  vith  the  testimony  taken 
by  commission  of  Archibald  Ritch,  to  prove  the  execution  of 
Bud  bond  and  of  said  transfer.  Said  bond  is  dated  the  11th 
day  of  March,  1828.  The  obligor,  llancock,  therein  ac- 
knowledges himself  bound  to  said  Kilpatrick  in  the  penal 
stun  of>S200.  Tho  condition  recites  that  the  former  has 
Bold  to  the  latter  said  lot  of  land,  and  that  said  bond  is  to 
become  void  if,  after  the  plat  and  grant  therefor  is  taken  out, 
'Hancock  shall  make  to  Kilpatrick  "  a  lawful  warranty  title" 
;for  said  land. 

Said  transfer  is  as  follows : 

"For  value  received,  I  transfer  the  within  bond  to  Daniel 
:&fethvin,  this  7tli  October,  1833. 

THOMAS  KILPATRICK. 

Abchibald  Ritoh  testifies,  that  William  Hancock  made 
Che  bond  to  Thomas  Kilpatrick ;  it  was  made  in  Newton 
County,  Georgia,  on  the  11th  March,  1828;  witness  is  the 
asbscribing  vitnesB  thereto,  as  a  Justite  of  tlic  Peace  ;  be- 
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lieves  the  transfer  to  be  in  the  bandMriting  of  Thomas  Kil- 
patriclc,  to  the  best  of  bis  recoUectioD,  front  having  of%«B 
Been  him  trrite.  Of  bis  own  knowledge,  does  not  know  wh&t 
has  become  of  Kilpatrick.  Five  or  six  years  ago,  bis  son 
told  witness  be  understood  be  was  dead.  The  signature  in 
said  bond  is  the  genuine  signature  of  said  Kilpatrick;. be 
lived  near  witness  for  several  years  ;  has  seen  him  write  of- 
ten ; ' and  from  bim  his  intimate  acquaintance  ^ith  his  hand- 
write,  believes  the  signature  on  the  back  of  said  bond  to  be 
bis ;  has  beard  be  was  dead ;  does  not  know  it.  Witness 
married  said  Kilpatrick  to  Martha  Lyon  while  be  was  a  Jus- 
tice of  the  Peace ;  they  bad  some  four  or  five  children ; 
knows  not  bow  many  were  males  or  females,  or  their  ages. 

In  1827,  William  Hancock  cqme  to  witness'  house  in  com- 
pany with  Elisha  Trammell ;  knew  him  eight  or  nine  months 
before  and  after  the  giving  the  bond,  and  perhaps  a  little  longer ; 
does  not  know  who  wrote  the  original  bond ;  does  not  know  that 
it  was  brought  to  witness  already  written.  There  looks  to 
be  some  difference  in  the  handwriting  ;  does  not  know,  only 
as  the  dates  show,  whether  the  signatures  were  written  at  or 
about  the  same  time.  Hancock  lived  in  Newton  County 
about  two  years ;  knows  nothing  more  of  his  wlicreabouts  ; 
saw  no  money  pud  or  notes  given ;  does  not  know  what  oc- 
curred. The  last  time  witness  saw  Kilpatrick,  was  about  the 
year  1828  or  1829,  in  said  Newton  County ;  saw  him  write 
in  Kilpatrick 's  books ;  kept  a  groceiy  in  said  County,  near 
witness'  residence ;  does  not  conclude  it  is  Kilpatrick's  hand- 
vriting  from  a  comparison  with  other  writings  of  his ;  could 
not  name  the  number  of  times,  he  bos  seen  him  write  so  fre- 
quently ;  knows  not  as  to  the  ttniformity  of  his  handwriting; 
wrote  only  a  tolerable  hand ;  does  not  know  whether  he,  wit- 
ness, is  an  expert  or  not  in  the  detection  of  forgeries ;  could 
not  detect  the  forgery  of  a  person's  bandwrite,  unless  inti- 
mately acquainted  with  it. 

Then,  a  deed  from  William  Hancock  of  Ta'bot  County  to 
Daniel  Metbvin  of  Coweta  County,  dated  the  16tb  day  of 
March,  18i7,  with  clause  of  varranty  for  said  lot,  made  iH 
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:Baid  Talbot  County— consideratioo,  9200.  WitnesseB,  -El- 
bert Manes  and  Benj.  Manes,  J.  P.     Said  Hancock  signing 

'bj  making  his  mark.     Deed  duly  recorded. 

A  deed  from  Daniel  Methvin  to  Philip  West  for  said  lot, 

-executed  in  Lee  County,  in  presence  of  John  Whitsett  and 
B.  G.  Smith,  J.  P.  dated  the  24tli  day  of  May,  1847,  and 
duly  recorded.  Consideration,  (360. 
'  Jbsse  L.  Baeek  and  Jahbs  McCauly  testified,  under 
eonmission,  that  they  vere  acquainted  with  Thomas  Kilpat- 
ri^,  and  knew  him  in  Newton  County,  about  fifteen  or 
twenty  years  ago ;  he  resided  in  said  county  several  years; 
left  there  sometime  between  the  years  1835  and  1840;  can- 

■eot  state  positively  whether  said  Kilpatrick  is  alive  or  dead; 

Iwt  it  is  generally  understood  he  was  dead ;  they  heard  he 

■was  dead  about  ten  years  ago ;  they  believed  ho  was  dead, 

'becaasG  such  was  the  uncontradicted  report;  they  knew  his 

'family  ;  he  was  a  married  mao,  and  they  knew  his  wife ;  four 
of  his  children  by  said  marriage  survived  him,  to-wit:  Wil- 

'lum,  (since  dead,)  Marion,  Newton  and  Margaret.  All  the 
last  named  are  now  living ;  the  ages  of  the  sons  vary  between 
twenty-two  and  thirty  years  ;  and,  they  suppose,  Margaret 
is  about  11  years  of  ago,  and  is  unmarried  ;  the  widow  is  still 
in  life;  has  never  married  again,  and  her  name  is   Marthft 

-Kilpatrick.     They  know  of  no  other  children. 

Arrisgtos  H.  Phillips  and  Be.v.tamin  Green  testified, 
that  Hines  Holt  and  Michael  Perry  were  in  possession  of  said 
loc  from  early  in  January,  1847 ;  they  deadened  forty  acrea 
bt  it  at  that  time,  and  have  continued  to  cultivate  the  same  % 
worth  five  dollars  per  acre  per  annum  for  rent ;  that  for  the 
la«t  three  or  four  years  there  has  been  aa  much  as  eighty 
acres  cleared  on  said  land,  and  in  cultivation,  worth  the  same 
price  for  rent ;  that  Philip  West,  at  and  before  the  first  of 

■  January,  1847,  and  afterwards,  later  than  May,  1847, 
as  testified  to  by  Benjamin  Greene,  owned  an  adjoining 
lot,  No.  270,  in  same  district,  and  had  inclosed  under  his 
fence  and  in  cultivation,  a  strip  of  I.-ind  over  the   line  on 

,Ko.  281.     Witness  owned  the  plantation  before  West  did^ 
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Mui  Thea  be  came  in  posBeBsion  of  it  nineteen  years  ago,  he 
found  the  said  portion  of  the  said  lot  inclosed ;  be  set  up  no 
claim  to  it  himself,  but  doee  not  know  whether  West  did  or 
not ;  he  has  since  bought  the  same  plantation  back ;  and 
vhen  be  bought  it  bad;  from  West,  he  gave  him  directiocB 
to  hold  on  to  the  incl.i^ure  for  liim,  West. 

Beoj.  Greek  testifii.i',  that  West  and  himself  attended  th« 
sale  of  said  land  -vihea  sold  by  McElven  as  administrator,  and 
that  be.  Green,  bid  for  the  land  at  said  sale  ;  that  the  strip 
of  land  inclosed  in  his  fence  contained  between  three  and 
Jour  acres ;  that  ho  had  never  owned  or  claimed,  sold  or 
bought,  281,  or  any  part  of  it ;  that  West,  in  1846  and  1847, 
Jived  on  the  adjoining  plantation,  and  knew  of  the  purchase 
and  possessioa  of  the  defendants. 

William  Moon  testified,  that  on  the  10th  day  of  January, 
184 T,  a&  the  overseer  of  the  defendant,  (Holt,)  he  took  charge 
of  said  plantation,  and  moved  and  built  cabins  on  281,  and 
cleared  and  cultivated  that  year  thirty-five  or  forty  acres  of 
^said  lot,  and  that  it  was  worth  ^12  per  acre  to  clear  and 
fence  the  same. 

Berry  M.  Williams  testified,  that  at  the  time  suit  was 
•commenced,  the  premises  in  dispute  were  in  possession  of 
James  Drawbom,  as  the  over-seer  of  Hines  Holt. 

The  plaintiff  here  rested  his  case. 

The  defendants  then  pat  in  evidence  the  original  grant, 
the  substance  of  which  has  already  been  stated,  and  being  the 
same  as  that  dencribed,  except  that  these  additional  words, 
appear  inscribed  on  thb,  to-wit : 

*'  Received  eight  dollars  of  Luke  Turner. 

JOHN  WILLIAMS." 

A.fi.fa.  issued  from  the  Justice's  Court  of  the  168th  dis- 
trict G.  M.  Wilkes  County,  in  favor  of  Luke  Turner,  vt.  WU-   ' 
liam  Hancock,  sen.  for  the  sum  of  six  dollars,  principal,  and 
interest  and  costs.     Dated  the  17tb  day  of  April,  1826. 

A  levy  is  indorsed  thereon,  of  one  bed  and  furniture,  four 
earthen  plates,  one  pewter  pepper  box,  four  pewter  plates  and 
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one  tin  tnmbler.    Dated  7th  Norember,  1826.    There  ia  Hah- 
farther  entrj : 

"  This  property  claimed  by  a  different  person,  and  tbe- 
claim  aostained.     March  6,  1827. 

JAMES  COLLY,  Const." 

On  the  28d  day  of  November,  1881,  James  Moore,  Con- 
stable,  makes  a  retnm  thereon  of  "no  property." 
And  then  appear  these  additioLal  entries  thereon : 

"QsonQiAf  Lei  Countt: 

To  any  lawful  officer  for  taid  county  to  execute  and  return^, 
thit  the  11th  April,  1832. 
"Leviod  the  within)!. /a.  on  lot  of  land  No.  281,  in  the 
14tb  district  of  Lee  County,  as  the  property  of  William  Han- 
cock.    This  April  17,  1832. 

S.  L.  HOLLIDAT,  Const." 
"The  within  levy  sold  for  thirty-five  dollars,  which,  after 
paying  the  coat  of  backing,  levying,  advertising  and  sale,  and 
satisfying,  in  foil,  thi&jLfa.  leaves  in  my  hands  nnexpended^ 
the  sum  of  elevea  dollars.    Jnly  3d,  1832. 

JAS.  B.  MARTIN,  Sheriff." 

A  deed  from  said  Martin,  Sheriff  of  Lee  Connty,  to  John 
Woolbright,  for  lot  281,  14th  Lee.  Dated  8d  July,  1832. 
Witnesses,  Thomas  Hughes  and  John  Bichards,  J.  J.  G. ; 
consideration,  tbirty.five  dollars,  describing  the  land  as  levied 
on  by  a  fi.  fa.  from  a  Justice's  Court  in  Wilkes  County. 
Lake  Turner  v».  William  Hancock,  sen.    Duly  recorded. 

A  deed  from  said  Woolbright  to  William  Spence,  for  said 
lot,  dated  28th  day  of  February,  18S4;  made  in  Lee  County ; 
consideration,  $200.  Witnesses,  Horatio  Sims  and  Moses  S. 
Leger,  J.  P.    Duly  recorded. 

A  deed  from  Wm.  Spence  to  J.  W.  Cowart  for  said  lot,  dated 
28tlL  day  of  July,  1834 ;  oonsideration,  8300 ;  made  in  Sum- 
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tj^r  Conntfr ;  vitneaeea,  Joho  B.  KenDedj,  Thomas  H.  Dix<N^; 
recorded  in  Lee  Coanty,  28th  day  of  November,  1850. 

A  deed  from  John  W.  Cowart  to  George  Wjche  for  said, 
lot,  dated  2d  day  of  January,  1836 ;  witQeesee,  Nancy  G^ 
Brown  and  D.  H.  Brown,  J.  F. ;  made  in  Siimtar  Coun^  ;. 
properly  recorded. 

A  deed  from  Elias  McElren,  administrator  of  George- 
Wycbe,  to  William  H.  McElven  for  eaid  lot,  dated  the  28th. 
day  of  January,  1848 ;  made  in  Decator  County ;  sale  on  tbe- 
first  Tuesday  in  November,  1845 ;  said  deed  containing  snffi- 
cient  recitals  to  authorize  the  sale ;  but  beyond  that,  there 
iras  no  order  to  sell  by  the  proper  Court  introduced,  or  anj 
other  evidence  of  any ',  said  deed  recorded  6tb  day  of  Marcli, 
1850. 

Plaintiff's  Connsel  objected  to  the  reading  said  deed  in 
evidence  without  said  order ;  which  objection  waa  over-ruled 
by  the  Court. 

A  deed  from  William  H.  McElven  to  Eliaa  McElven  for 
bbM  lot  of  land,  dated  the  28th  day  of  January,  1848 ;  madft 
in  Decatur  County  ;  witnesses,  John  H.  McElven  and  N.  H. 
Hicks,  J.  P. ;  recorded  the  6th  day  of  March,  1850. 

A  bond  for  titles  for  said  lot  to  Michael  W.  Perry,  made 
by  Elias  McElven,  conditioned  to  make  titles  on  the  pay- 
ment of  the  purchase  money ;  made  in  Lee  County  on  the 
25th  day  of  December,  1846. 

Transfer  on  said  bond  of  two  thirds  interest  in  said  bond 
to  Hines  Holt,  dated  the  25th  day  of  February,  1847. 

A  deed  from  Elias  McElven  to  Michael  W.  Perry  for  aiud 
lot,  dated  28th  day  of  May,  1849 ;  made  ia  Lee  County,  and 
recorded  the  6th  day  of  March,  1850. 

A  deed  from  Michael  W.  Perry  to  Hines  Holt  for  balance 
of  interest  in  said  lot,  dated  the  27th  day  of  January,  1852 ; 
made  in  Muscogee  County,  and  recorded  the  4th  day  of  Feb- 
Toary  ,1856. 

A  deed  from  William  Hancock  to  Michael  W.  Perry  and 
Hines  Holt,  made  in  Talbot  County,  dated  tbe  21st  day  of 
October,  1847  ;  duly  recorded. 
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The  d«f»idan4e  ^viag  bere  rmted  tfaeir  cau,  pluntiff  JB- 
^radaood  ia  rebntlnl  *  qc{><7t  pUt  nod  grant  from  the  8tat«- 
i*f  Georgi*  to  WilUam  Hancock,  lenior,  of  Beeres'  diBtri«t» 
WiHcu  County,  for  lot  Ko.  18,  in  the  3d  district  of  tha  itk 
Aeotion  of  the  Goantj  of  Cowcte,  signed  by  William  Schley, 
Gonnor,  and  d«t«d  the  30th  day  of  NoTomber,  1835,  and 
Mntaioiag  the  auno  recitals  as  the  grant  first  described. 

LtrsB  TuKNSS  then  testified,  that  he  lived  in  Wilkes 
Oonnty ;  has  lived  there  about  SI  years,  iu  diat.  No.  16ti,  for- . 
merlj  Capt.  B.  B.  Beeves'  dist ;  was  acqnointed  with  two  per- 
■OSS  in  said  county  named  William  Hancock,  father  and  son ; 
never  heard  of  bat  the  two,  and  they  lived  within  a  few  miles 
«f  witness ;  saw  them  frequently ;  became  acquainted  with 
them  in  1838,  and  know  them  as  long  as  the  old  man  lived, 
and  the  young  man  remained  there ;  cannot  tell  when  the 
young  man  left  the  coanty ;  the  old  man  died  in  Wilkes ; 
witness  had  a  small  execution  against  the  old  man  in  his  own 
&TOF ;  does  not  know  whether  or  not  there  was  any  against 
the  yonog  man;  knows  be  had  the  execution,  because  it  was 
las  own,  and  he  saw  it  frequently.  Witness  was  engaged 
•  part  of  the  time  selling  dry  goods  and  groceries,  and  farm- 
ing the  rest  of  the  time ;  lived  in  the  same  neighborhood  with 
the  Hancocks,  and  sold  goods  to  the  old  man  ;  hud  a  small  ex- 
ecution unsatisfied  agunst  the  old  man,  which  he  traded  to 
John  Woolbright;  does  not  know  that  either  father  or  son 
served  in  the  war  of  1812,  or  any  other  war ;  said  execution 
iasned,  witness  supposes,  from  a  Court;  witness  pat  his  claim 
against  the  old  man  in  the  hands  of  the  proper  authority,  and 
Tecetved  from  same  an  exeeation,  such  as  usually  issues  from 
a  Justice's  Court,  obtained  in  the  usual  Way. 

Also,  the  Common  Lau  docket  of  Lee  Superior  Court,  the 
statement  of  the  cases,  and  the  entries  thereto,  of  the  case 
of  John  Dob  ex  dem.  Philip  West  w.  William  S.  Moore,  ten- 
ant in  possession,  and  Hines  Holt  and  Michael  Ferry  defend- 
ants, returnable  to  the  November  Term  of  said  Court  for  the 
year  1847,  being  No.  5  on  said  docket — after  first  proving  by 
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Steren  Y.  Gay,  former  Cl«rlc,  tbe  eztBtenoo  and  the  loea  ot 
the  record  of  it,  and  by  Lott  Warreo,  Esq.  then  Judge  of 
said  Court,  and  now  Counsel  for  defendants,  that  the  lot  of 
land  Buod  for  in  that  suit,  is  the  same  in  eontroversj  iu  this.. 
There  was  a  rerdiot  for  defendants  at  Common  Law,  and  a& 
appeal  entered.  By  the  entry  introduced  on  the  appeal; 
docket,  it  appeared  as  dismissed  hy  pltuoUffat  May  Terra, 
1851. 

The  evidence  having  here  closed,  Ooimsel  for  plunUff  re- 
quested the  Court  to  charge  the  Jury— 

Ist.  That  the  deed  made  in  March,  1847,  by  William  Han- 
cock to  Daniel  Methvio,  the  assignee  of  Kilpatrick,  under 
the  bond  made  by  Wm.  Hancock  in  1828,  is  not  void  for  maiik- 
tenance  under  the  Statute  32(2  Henry  VIII.  if  the  Jury  be- 
lieve the  bond  was  duly  executed,  assigned  and  the  deed  made 
to  Methvin  under  the  proof. 

2d.  That  the  deed  made  by  Hancock  to  Methvin  was  a  legal ' 
eonvcyance ;  and  as  such,  he  could  not  afterwards  convey  to  - 
Perry  and  Holt,  so  as  to  pass  any  title  to  them  as  agunst  hla 
deed  to  Methvin,  if  the  proof  satisfies  the  Jury  that  the  deed 
was  made  to  Methvin,  and  in  pursuance  of  the  bond  contract 
of  1828. 

3d.  That  if  Philip  West  was  in  possession  of  any  part  of 
the  lot  of  land  prior  to  Holt's  possession,  and  prior  to  the  - 
pnrohase  from  Methvin ;  and  in  diat  possession,  calUvating 
the  land  and  using  the  products  of  the  farm,  that  he  had  a 
right  to  buy  from  Methvin,  and  his  deed  from  Methvin  is  a 
legal  conveyance. 

4th.  That  if  Hines  Holt  was  also  in  possession  of  a  part  it 
the  land,  and  purchased  from  Hancock,  that  his  deed  moat 
give  way  to  West's,  if  West  was  first  in  possession,  and  his 
deed  is  older  than  Holt's. 

dth.  That  if  the  Jury  believe,  under  the  charge  of  the  Court,, 
that  INIetlivin  and  West  held  the  title  from  the  true  William 
Hancock — and  there  is  no  deed  out  of  said  Hancock — or  if 
a  deed,  one  that  could  not  convey  any  title — that  although 
the  deed  to  West  may  be  void,  yet,  the  plaintiff  may  recover 
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in  the  name  of  said  Hancock  by  insertiDg  in  the  pleadiogi, 
•demUes  from  themselves  also. 

6tL  That  if  the  Jury  believe  from  the  evIdeDce  that  the 
-pHTchase  money  was  paid  under  tho  bond  for  titles,  and  the 
grant  issned  in  pnrsnance  of  the  contract  in  the  bond,  bat 
that  passed  at  the  time  of  the  iBsning  the  grant  a  title  to 
Thomas  Kilpatrick  or  bis  heirs. 

7tb.  That  if  the  Jnry  believe  the  purchase  money  of  the 
bond  was  paid  at  any  time  after  its  e^iecution,  at  or  before 
the  execution  of  the  deed  to  Methvin,  the  payment  bo  made 
^related  to  the  time  of  the  issuing  of  the  grant,  under  the  stip- 
'Olatione  in  the  bond. 

8th.  That  if  William  Hancock  did,  in  1828,  execute  his 
bond  to  conrey  title  to  said  land,  absolutely,  to  Thomas  Kil- 
patrick, on  the  issuing  of  the  grant,  then,  when  the  grant  did 
issue  in  1831,  the  title  vested  absolutely  in  said  Kilpatrick. 
.9th.  That  if  the  defendant  purchased  a  deed  from  William 
Hancock,  the  drawer,  after  he  had  conveyed  his  title  by  the 
bond  to  Kilpatrick,  and  hie  subsequent  deed  to  Daniel  Meth- 
Tia  in  performance  of  said  bond,  then  the  defendants  acquired 
tso  title  whatever  by  sach  deed,  as  Hancock  then  had  no  title 
to  convey. 

All  which  requests  the  Court  declined  to  give,  and  defend- 
ant excepted. 

Flaintiff  requested  the  Court  to  charge  further : 

That  if  the  Jury  are  satisfied  from  the  evidence  that  ^e 
execution  under  which  the  land  was  sold  in  1832,  at  Sheriff  'a 
sale,  was  against  William.  Hancock,  senior,  of  a  different  dis- 
trict from  that  in  which  the  William  Hancock  lived  who 
drew  the  land,  and  not  against  the  William  Hancock  who 
drew  said  lot,  then  such  sale  did  not  pass  any  title  whatever 
to  the  purchaser  at  such  sale,  or  to  any  one  heading  under 
that  porchoser ;  and  that  the  chain  of  title  so  commenced,  no 
matter  how  regular,  affords  no  defence,  of  itself,  to  tbs  true 
owner — the  drawer  for  instance.  > 

But  said  charge,  said  presiding  Jndge  declined  to  give  as 
JVqnested,  but  gave  it  by  saying,  in  sobsta&ce,  in  connection 
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therewith,  that  soch  a  title  might  be  good  to  support  an  ad- 
vene poBBessioD — none  other. 

To  which  charge,  so  given,  plaintiffs  excepted. 

The  Court  charged  the  Jurj  as  follows,  by  request  of  d»- 
fendant : 

1st.  That  a  bond  for  titles  does  not  constitute  such  a  legal 
title  that  a  pluntiff  in  ejectment  ean  recover  thereon;. and 
thai  if  the  Jury  believe  from  the  evidence  that  the  several 
demises  in  the  names  of  Kilpatrick  and  of  his  heirs  are  sup- 
ported only  by  a  bond  for  titles,  they  must  find  for  the  de- 
fendant, on  each  demise  based  upon  said  bond. 

2d.  That  when  a  bond  has  been  executed  according  to  its 
terms  and  conditions,  it  is  no  longer  a  subsisting  contract  for 
any  purpose ;  and  that  if,  therefore,  the  Jury  believe  from 
^e  evidence  that  the  bond  purporting  to  be  executed  by  Han- 
cock to  Kilpatrick,  and  assigned  by  him  to  Methvin,  has  been 
executed  by  the  execution  of  a  deed  fVom  Hancock  to  Meth- 
vin, it  constitutes  no  manner  of  title  on  which  the  lessors  of 
the  plaintiff  or  either  of  them  can  recover. 

3d.  That  if  the  Jury  believe  fV^m  the  evidence  that  when 
the  deed  from  Hancock  to  Methvin,  and  from  Methvin  to 
West  were  executed,  the  defendant  was  in  actual  possession 
of  the  premises  in  dispute,  under  color  of  title  and  claim  of 
right,  then  said  deeds  are  void,  and  plaintiffs  cannot  recover 
thereon. 

4th.  That  though  the  Jury  may  believe  from  the  evidence' 
that  the  title  beginning  from  the  Sheriff  sale  in  18S2,  and 
pawing  through  Woolbright,  Spence,  Cowart,  Wyche  *bA 
others  down  to  the  defendant  is  not  the  true  title ;  yet,  tf 
they  believe  that  the  defendant  was  in  possession  under  such 
title,  and  under  claim  of  right,  such  possession  was  adverse ; 
and  any  purchase  made,  or  deed  executed  by  or  to  any  per- 
B(m  out  of  possession,  while  the  defendant  was  bo  in  poeses- 
8 ion,  is  void. 

5th.  That  if  the  Jury  believe  f^om  the  evidence  that  H«lk 
was  in  possession  under  the  title  commending  from  the  Sher- 
iff sale  in  18S2,  and  that  the  WiUtam  Hanoook  from  whwB  )i» 
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derired  title  in  1847,  was  really  the  drawer  of  the  lot  of  Isad 
in  dispute,  he  had  the  right  to  make  such  parchaae,  iai  th* 
-deed  BO  executed  is  not  void. 

6th.  That  if  the  Jury  believe  from  the  evidence  that  prioT' 
ito  1847,  West  vas  in  poBsession  of  asy  portion  of  said  lot, 
;aiid  said  posaeaeioa  was  bj  mistake  or  accident,  and  not  nn- 
der  color  of  title,  or  claim  of  right  to  Boid  lot  No.  282, 14th 
Lee,  or  any  part  thereof,  then  it  vas  not  snch  a  possessioD 
M  became  adverse  to  the  trae  owners  or  others  claiming  said 
lot;  that  to  constitute  such  adverse  possession,  it  must  be 
open,  notorious  and  under  claim  of  right. 

7tfa.  That  if  the  Jury  believe  from  the  evidence  that  Wil- 
liam Hancof^,  one  of  the  lessors  of  the  pliuntiff,  was  the  true 
owner  and  drawer  of  said  lot,  and  sold  and  conveyed  to  Per- 
ry and  Holt  in  1847,  and  before  the  commencement  of  this 
action  he  is  estopped  by  suid  conveyance,  and  no  recovery 
can  be  had  on  the  demises  in  his  name. 

Sth.  That  if  the  Jury  shonld  find  for  the  plaintiff  for  either 
or  any  of  said  demises,  they  must  specify  in  their  verdict  the 
particular  demise  or  demises  on  which  the  same  is  rendered. 

Counsel  for  plaintiff  excepted  also  to  these  instructions  of 
the  Court  to  the  Jury ;  and  all  of  which  charges  and  refusals 
to  charge  are  assigned  as  error. 

Lton  &  Cure,  for  plaintiffs  in  error. 

LoTT  Warren,  Hiites  Uolt  and  E.  A.  Nisb£T,  contra. 

By  tJie  Court. — Benkino,  J.  delivering  tho  opinion. 

The  Counsel  for  tho  plaintiff  in  error  requested  the  Coort 
to  charge,  amongst  other  things,  this: 

«  That  the  deed  made  in  March,  1847,  by  William'  Han- 

'  eoek  to  l>anicl  Methviu,  the  assignee  of  Kilpatriok,  under 

tb  bond  made  by  William  Qancock  in  1828,  is  not  void  for 

austeaaoce  under  the  Statute  32<2  Henry  VZIZ  if  the  inxj 
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believe  the  bond  vas  duly  executed,  assigned  and  the  deed 
made  to  Methvin  under  the  proof." 

This  the  Court  vould  not  charge,  but  charged  the  contrary 
of  it.    Was  that  right  ? 

It  seems  that  at  the  time  Vheo  William  Hancock  made  the 
bond,  if  he  vas  Dot  in  the  possession  of  the  land,  no  one  was ; 
and  that  at  the  time  when  he  made  the  deed  to  Methvin,  in 
performance  of  the  condition  of  the  bond,  Holt  was  in  the 
possession  of  the  land,  and  iras  holding  it  under  a  title,  not 
derived  from  the  William  Hancock  who  was  the  obligor  in 
the  bond,  bat  from  another  William  Hancock. 

The  charge  of  the  Court  amounts  to  this:  that  the  deed  of 
Hancock  to  Methvin  is  contrary  to  the  32rf  Henry  8iA,  even, 
•Ithougb,  at  the  time  when  the  deed  was  made,  Hancock  had 
the  complete  legal  title,  and  Methvin  the  legal  right  to  com- 
pel Hancock  to  transfer  that  title  to  him. 

The  question,  therefore,  becomes  this :  if  the  person  who 
is  the  true  owner  of  land  makes  a  deed  to  it  at  a  time  when 
the  land  is  held  adversely  to  him,  is  the  deed  within  the  32(j 
Benry  8,  even  although  he  makes  it  in  the  performance  of 
the  condition  of  a  bond  of  his,  executed  by  him  at  a  time 
when  the  land  was  not  held  adversely  to  him  ? 

It  is  admitted  by  the  Counsel  for  the  defendant  in  error, 
that  the  bond  of  Hancock  was,  in  its  creation,  not  contrary 
to  the  Statute.  And  it  is  not  insisted  by  them,  that  any  in- 
strument which,  in  its  creation,  ia  not  in  conflict  with  the 
Statute  can,  in  the  course  of  its  after  existence,  get  in  con- 
flict  with  it.  Therefore,  it  is  not  insisted  by  them  that  tbe 
bond  was  first,  or  last,  or  at  any  time,  in  conflict  with  tbe 
Sutute. 

Tbe  Counsel  for  the  defendants  in  error,  then,  do  not  ia- 
nst  that  the  hand  stood  in  conflict  with  tbe  Statute  at  the 
time  when  the  deed  was  executed,  in  performance  of  the  con- 
dition of  thebond.  Alltbat  they  insist  upon  is,  that  the  making 
of  the  Aefd  was  in  conflict  with  the  Statute ;  and  their  reason 
Cm:  insisting  upon  this  is,  that  at  the  time  of  the  making  of 
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the  deed,  the  land  had  come  to  be  in  the  possession  of  ono 
who  vw  holding  it  adversely  to  the  maker  of  the  deed. 

And  this  amounts  to  muntaining,  that  the  Statute  sano- 
tioDS  the  bond,  vhile  it  oondemns  the  deed. 

Bat  if  the  Statnte  does  that,  it  is  contradictory  of  itself. 
For  what  is  the  bond?  It  is  something  which  gives  the  obli- 
gee a  right  to  have  from  the  obligor  a  deed — this  very  deed. 
Whatever,  therefore,  sanctions  the  bond,  sancdons  that  right. 
And  -whatever  sanctions  the  right  to  have  a  thing,  most  sano- 
tioo  the  thing  when  had.  Therefore,  if  it  be  true,  that  the 
Statute  sanctions  the  bond,  in  must  be  equally  true,  that  jt 
Baoctions  the  deed.  But  if  it  sanctions  the  deed,  and  alaio 
condemns  the  deed,  it  is  contradictory  of  itself.  Let  us,  foe 
the  present,  admit  that  it  is  thus  contradictory  of  itself. 

Now  when  a  Statute  is  contradictory  of  itself,  one  of  the 
contradictory  parts  has,  of  necessity,  to  be  disregarded ;  and 
in  such  case,  which  part  it  shall  be,  is  the  only  question. 

In  determining  such  a  question,  there  are  some  rules  whioh 
may  be  safely  followed. 

If  of  the  two  parts,  one  be  penal  and  the  other  not ;  or  if 
one  be  such,  that  it  might  so  operate  as  to  deprive  a  person 
of  a  right,  fairly  purchased  and  fully  paid  for,  to  the  benefit 
of  a  mere  wrong-doer,  and  the  other  such  that  it  could  not  80 
operate ;  or  if  one  should  go  beyond  the  objects  of  the  Stat- 
ute, OS  declared  in  the  preamble,  and  the  other  should  not, 
but  sfaoald  fall  within  those  objects ;  in  all  these  cases  it  is 
the  former,  rather  than  the  latter,  that  is  to  be  disregarded. 

This  is  too  self-evident  to  require  proof.  We  may  proceed, 
tiierefore,  to  apply  it. 

The  part  of  the  Statute  that  would  condemn  the  deed 
vonld  unconditionally  impose  a  penalty  on  Hancock,  the 
donor,  and  would  conditionally  impose  one  on  Motbvin,  the 
donee,  a  penalty  equal  to  the  whole  value  of  the  land ;  the 
part  that  would  sanction  the  deed  nould  not  impose  any  pen- 
dty  upon  any  body. 

The  part  that  would  condemn  the  deed  might  go  further-^ 
it  might  deprive  Methvin  of  the  land  itself,  althosgh  he  had 
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.ftorly  pvohued  wd  fully  [wid  for  it.  This  id»j  be  tbos 
shown:  The  eattre  obligation  vhioh  Hancock's  bond  impoaos 
on  bim  is  ssch,  that  it  woald  be  eatisfied  by  bis  merely  ma- 
iDg  a  deed  for  the  land  to  Methvin,  the  holder  of  the  bond. 
Ihe  bond  does  not  impose  on  him  the  additional  dnty  to  pat 
Hethfin  in  possession  of  the  land,  or  to  lend  Methvin  his- 
name  to  be  used  by  Methvin  in  patting  himself  tn  possesdou 
of  it.  And  the  hood  is  all  that  they  hare  put  between  them- 
selves. This  being  so,  whatever  would  render  the  deed,  if 
made  void,  might  deprive  Methvio  of  the  land,  for  it  might 
put  him  in  a  condition  in  which  he  woald  have  no  meai»  of 
getting  possession  of  tbe  land.  Will  it  be  said,  that  a  Court 
would  require  Hancock  to  lend  Methvin  his  name  in  eject* 
mcDt  to  recover  the  laud  ?  But  every  time  a  Court  does 
anything  of  that  sort,  it  Btrains  the  law,  and  does  so  only  to 
accomplish,  ia  a  roundabout  way,  what  would  be  accompliehed 
in  the  direct  way,  if  such  a  deed  as  that  in  question  were 
allowed  to  be  valid.  I  say,  then,  that  unless  some  Court  in- 
terposed in  this  stronghand  mode,  the  annulling  of  this  deed 
might  deprive  Methvin  of  the  land  itself;  at  least,  it  would 
put  him  at  the  mercy  of  Hancock. 

But  of  the  two  contradictory  parts,  the  one  that  woold 
sanction  the  deed,  would  confer  on  Methvin  tbe  means  of  se- 
curing tbe  enjoyment  of  the  land  ;  tbe  deed,  if  valid,  would 
insure  him  the  land. 

Of  those  two  ports,  then,  the  one  that  would  condemn  the 
deed,  would  inflict  a  penalty  on  Hancock,  and  might  inflict 
one  on  Methvin,  and  might,  in  addition,  deprive  Methvio  of 
tbe  land  itself,  though  he  had  fairly  bought  it,  and  from  one 
who  had  the  right  to  sell  it. 

And  be  it  olwerved,  that  this  last  effect  would  he,  strictly, 
expott/aeto. 

But  such  effects  as  these,  are  entirely  beyond  the  objects 
of  the  Statute,  as  the  objects  of  it  are  stated  in  the  preamble. 
As  there  stated,  those  objects  are,  "The  due  and  just  min- 
istration" of  the  laws,  "  and  the  true  and  indifferent  trials  of 
such  titles  and  issues,"  as  are  to  be  tried. 
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And  tho  great  efleot  of  tbe  Aat  and  just  miniBtration  of  tho 
lav,  as  well  as  of  true  and  ind'ffereDt  triala  U,  to  gire  everjr 
man  the  enjoyment  of  faia  rights. 

The  bond  that  Methvin  held,  gave  him  the  right  to  have  » 
conveyance  of  the  land  made  to  him  bj  Hancock. 

If,  therefore,  we  say  that  such  a  conveyance,  when  made^ 
ia  valid,  we  say  that  which  will  sabserve  tbe  objeots  of  tho 
Statate.  If  we  say  that  it  is  void,  we  say  that  which  wilt 
not  Bobserve  those  objects. 

Of  the  two  contradict<>ry  parts  of  the  Statate,  therefore, 
tbe  part  which  would  make  this  deed  valid,  is  tho  one  which 
must  govern. 

This  is  the  resnU  at  which  we  arrive,  iT  we  adroit  that  the 
Statate  is  contradictory  of  itself — one  part  of  it  saying  that 
the  deed  is  void — another  part  that  it  is  valid,  if  we  admit 
that  the  Statute  condernDs  the  deed  while  it' sanctions  the 
bond. 

Btit  the  Counsel  for  the  plaintiff  in  error,  does  not  admit 
this  ;  he  contends  that  the  Statute,  whilst  it  sanctions  the 
bond,  does  not,  if  taken  according  to  its  true  intent  and 
meaning,  condemn  tbe  deed. 

And  in  support  of  this  position,  besides  referring  to  the 
part  of  the  preamble  above  quoted,  as  evidence  to  show  that 
tbe  true  intent  of  the  Statute  could  not  have  been  to  produce 
any  effect  by  which  an  innocent  man  might  practically  lose 
the  enjoyment  of  what  he  had  fairly  purcfaasad  and  paid  for, 
he  relied  on  this  passage,  from  1  Plow.  88:  "And  therefore, 
tbe  Statute  of  Artieuli  Super  Charta$,  cap.  11,  ordains  that 
no  officer  nor  any  other,  {for  to  have  part  of  the  thing  in  the 
pha,)  shall  take  upon  him  the  btitine»$  that  ia  in  suit ;  yet, 
if  the  tenant,  pending  a  pracipe  quod  reddat  against  biro,  in- 
feofls  his  son  and  heir  apparent,  this  shall  be  out  of  the 
danger  of  the  Statute,  as  it  is  taken  in  6  Sd.  8 ;  for  the  son 
could  not  be  said  a  maintainer  to  the  father ;  but  on  the  con- 
trary, be  is  bound  to  aid  his  father  as  often  as  he  can." 
"And  on  this  proposition,  from  5  Com.  I>ig.  "Maintenance," 
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fA.  8,)  "Bat  it  will  not  be  chunpwt;  if  A  contracts  with  B- 
&r,a  manor  for  which  B  is  afterwards  impleaded,  and  jwt- 
eUnte  lite  B  conveys  it  to  A^" 

1  These  anthorities  showed,  aa  he  contended,  that  whaterer 
is  done  in  the  performanoe  of  a  doty  or  of  an  obligation,  is 
]^ot. within  such  a  Statute  as  this. 

There  are  some  other  ao^oriUee  that  coontenance  this- 
tiew. 

Thus,  it  is  not  maintenance  "  if  a  lessor  pays  fees  or  main- 
tains the  suit  for  his  lessee  in  ejectment;"  or,  "if  a  land- 
lord sues  in  the  name  of  bis  traant  to  try  a  right,"  or  "  if  a 
mortgageo  not  a  party  in  a  suit,  advances  money  to  support 
the  title."     (5  Com.  Dig.  " Maintenanee"  (S.) 

In  all  of  these  cases  there  is  a  duty,  or  at  least  a  right,  to 
maintain  the  suit ;  and  it  is,  for  that  reason,  no  doubt  that 
it  was  flecided  that  the  cases  were  not  witiiin  the  intent  of 
the  Statutes  against  maintenance. 

There  are  othw  cases  moro  analogous  in  their  facts,  if  not 
in  their  principle,  to  the  present  case;  hat  they  are  "Amer- 
ican" cases.  In  some  of  the  States,  it  has  been  held  that  » 
deed  made  under  just  circumstanoes,  as  those  under  which 
this  was  made,  was  good.  I  merely  refer  to  somo  ef  thoao 
cases,  not  feeling  at  liberty  to  place  much  reliance  <«■  them. 
I  refer,  then,  to  10  Humph.  92;  10  Terg.  12;  7  do.  808,- 
lJohns.Oas.S5;.lWend.Z17.  , 

If  the  proposition  contended  for  by  the  plaintiff  in  error, 
viz:  that  whatever  is  done  in  the  performanoe  of  a  duty 
or  of  an  obligation,  is  not  within  .the  Statute,  then  this  deed 
was  not  within  it,  Xqt  this  deed  was  made  in  the  performanoe 
of  the  condition  of  a  bondl. 

Suppose,  however,  that  when  Hancock  made  this  deed  hs 
was  under  no  pr^evionsly  existing  obligation  to  make  itf 
That  the  deed,  in  that  case,  would  have  been  within  the  Stat- 
ute, soomcd  to  be  regarded  by  the  Counsel  for  the  defendant 
in  error  as  too  clear  to  admit  of  a  doubt.  And  yet,  accord- 
ing to  the  latest  English  decision  on  the  subject  that  I  ha\'«- 
seen,  the  deed  would  not  have  been  within  the  Statute. 
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The  b«ad  note  oF  the  case  in  which  that  deciaion  was  made, 
is  as  follows :  "  W  M  died  leaving  two  eons,  who  died  nitliout 
issue.  The  sarviror  of  them  devised  his  estate  to  his  ^ife 
for  life — remaiader,  to  nil  and  ererj  the  children  of  Itichard 
£  sndM  P,  who  nbould  Ire  living  at  the  time  of  his  vifc's 
death.  There  were  liWng  at  her  death  nine  children  of  R 
£  and  M  F.  Of  these,  two  during  her  life,  and  while  their 
estates  remained  contingent,  had  levied  fines  ear  conusance 
de  droit  come  ceo  of  their  shares.  In  April,  1824,  A  B  en- 
tered upon  the  lands  comprised  in  the  marriage  settlement, 
and  kept  poseeraion;  and  in  May,  1824,  all  of  the  children 
of  R  E  and  M  P,  hy  lease  and  release,  conveyed  the  lands 
comprised  in  the  marriage  settlement,  in  given  proportioni, 
to  a  purchaser :  ffeld,  that  the  children  of  K  E  and  M  P 
jnight  convey  their  interests  without  having  first  made  any 
entry  into  the  land,  although  A  B  was  in  poascesion."'  I  re- 
mark, that  A  I>  was  thus  in  possession,  claiming  as  heir-at- 
law,  and  that  this  claim  was  entirely  in  opposition  to  the 
claim  of  the  plaintifis.  Hisposscssion  was,  therefore,  adverse 
to  their  claim,  if  the  possession  of  Holt  was  adverse  to  the 
«laim  of  Methvin. 

This  case  seems  to  have  been  most  elaborately  argued  ;  it 
involved  several  important  points. 

Speaking  on  the  point  in  question  in  our  case,  the  Justice 
delivering  the  opinion  of  the  Court  says  :  "  There  is  no  au- 
thority to  show  such  a  Gonveyanco  to  be  inoperative.  In  Co. 
Litt.  49,  a,  it  is  said :  '^  if  the  feoffor  be  ont  of  possession', 
a  fine,  recovery  indenture  of  bargain  and  sale  enrolled,  or 
other  conveyance,  docs  not  avoid  an  estate  by  wrong."  It 
does  not  sa;  the  conveyance  is  void.  But  what  estate  had 
tile  defendant  here?  The  remainder^men  were  entitled  to 
treat  him  as  having  an  estate  by  intrusion,  for  the  sake  of 
the  remedy ;  hut  it  does  not  lie  in  Ms  mouth,  as  against  them, 
to  say  he  had  any  estate.  What  are  the  facts  ?  On  the 
19th  of  March,  1824,  Peggy  Martin,  the  tenant  for  life,  died. 
Was  any  one  then  in  possession  ?  The  case  does  not  state 
Ihe  fact.     Did  aoy  of  the  remainder-men  enter,  or  any  ^^t- 
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son  on  their  behalf?  The  case,  as  to  that,  is  silent.  Some 
time  in  April,  non  conttat  when,  the  defendant  entered  and 
began  to  plough  the  fields.  This  was  objected  to  on  the  part 
of  Brune,  but  not  by  the  persons  in  whom  the  legal  estate 
was  vested.  But  did  Brune  know  it?  Did  Ooode  or  any 
one  of  the  remainder-men  know  it?  Nm  constat  that  they 
did.  Had  the  sale  been  of  a  pretended  title  only,  the  case 
would  have  been  within  the  operation  of  the  32  If.  8,  c,  9. 
But  to  bring  a  case  within  that  Statute,  the  seller  must  have 
a  pretended  right  only,  and  the  information  must  arer  that 
it  is  a  pretended  right  only,  fur  that  is  the  point  of  the  ac- 
tion. (Bex  V8.  BameB,  Cro.  Cag.  233  ;  1  HaaJc.  e,  8t>, »,  10  ; 
Dy,  74.)  This  was  a  sale,  not  of  a  pretended  but  of  a  valid 
title,  where  the  possession  had  gone  with  the  title  until  withia 
two  months  of  the  sale,  and  there  had  been  no  act  of  disposses- 
sion until  within  a  much  shorter  period.  It  has  been  argued,  that 
the  conduct  of  the  defendant  amounted  to  what  the  law  con- 
eiders  an  intrusion;  and  that  at  the  time  of  the  conveyance  of 
May,  1824,  the  defendant  was  in  the  land  as  an  intruder. 
But  what  does  the  law  consider  an  intrusion?  Not  a  mere 
wrongful  entry  into  possession,  (unless  tho  rightful  owner 
chooses  so  to  consider  it,)  but  a  wrongful  possession  of  the 
freehold;  and  what  Lord  Ellenhorottgh  lays  down  in  WU- 
Uam  v».  ThomoB,  (12  Eatt,  155,)  as  to  disseizin,  applies  also 
to  the  case  of  intrusion,  both  equally  ousting  the  right  owner, 
not  from  the  possession  merely,  but  from  the  possession  of 
the  freehold.  He  there  says,  "Disseisin  was  formerly  a 
notorious  act,  when  the  disscitor  put  himself  in  the  place  of 
the  disseizee  as  tenant  of  the  freehold  and  performed  the 
acts  of  tho  freeholder,  and  appeared  in  that  character  in  the 
Lords'  Court."  But  what  act  of  notoriety  is  here  stated  to 
have  been  done  by  the  defendant  as  claiming  to  put  himself 
in  the  place  of  the  rightful  owner?  At  most,  he  was  only  in 
possession  six  weeks.  It  appears  to  mo  that  he  bad  no  such 
estate  by  wrong,  as  to  prevent  the  remaindcr-nieD  from  ma- 
king a  valid  conveyance."  This  is  the  language  of  the  Jus- 
tice— Mr.  Justice  Bailey. 
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The  possesaion  of  tho  defeadant  in  this  case,  vhcther  it 
was  adverse  to  the  title  of  the  remainder- men  or  not,  was 
-precisely  sncti  a  possession  as  is  tlie  possession  of  tlie  defend- 
ant ia  our  case.  And  the  decision  is,  that  a  deed  made  in 
the  face  of  ench  a  possession,  and  made,  too,  when  there  ex- 
isted no  obligation  on  the  makers  of  it  to  make  it,  is  not 
^thin  the  Statute. 

[L]  On  the  whole,  tho  conclusion  to  vhich  we  come  ia, 
that  a  deed  for  land,  altliough  it  is  made  at  a  time  when  the 
land  ia  held  adversely  to  tlio  maker  of  the  deed,  ia  not  within 
the  Statute  of  the  o'ld  Henry  VIII.  if  it  is  made  in  tho  per- 
formance of  the  condition  of  a  bond  executed  by  the  maker 
of  the  deed  at  a  time  when  tho  land  was  not  held  adversely 
to  Lira,  and  if  be  is  the  person  who  had  the  title  to  the  land. 

And  consequently,  we  think  that  the  Court  below  ehonld, 
with  respect  to  tho  point  now  under  consideration,  have  given 
the  charge  wLich  it  nras  requested  to  give  by  tho  plaintiff  iu 
error,  instead  of  the  charge  which  it  gave. 

There  are  other  qucHtiona  of  some  importance  in  (his  case, 
and  particularly  the  question,  whether  the  Statute  of  the  32ii 
Menry  8  is  in  force  in  Georgia.  I  doubt  whether  it  is;  and 
perhaps  I  am  not  tho  only  member  of  the  Cuurt  who  so 
■doabts.  The  conclusion  announced  proceeds,  however,  upon 
the  assumption  that  llie  Statute  is  in  force  in  Georgia. 
But,  as  one  member  of  tlio  Court  is  absent,  none  of  tbeso 
-^>ther  questions  are  decided.  The  question  which  is  decided, 
is  a  leading  one  in  the  cose  ;  and  the  deeision  of  it  mny,  pcr^ 
■Sisps,  be  sufficient  for  a  final  determination  of  the  case. 
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No.  35. — John  Dob  ex  tjem.  John  Keel  et  al.  plaintiffs  in 
error,  v«.  Kicuabd  Roe,  casuul  ejector,  and  Noel  Pace, 
tenant,  ka.  dcfcDdants. 

[l.j  Unless  the  weight  of  t.''''!iUnce  strongly  prcponderal«9  against  the  ver- 
dict, %  Dew  triHt  will  not  ..  -  granted. 

[2.]  The  doctrine  in  Jli'ify  i-...  Onpn,  (16  Ga- fl.  141,)  that  "  a  posses  si  on 
which  is  the  result  of  ignorant' r,  inudicrtcnce,  inUnppriiheiiiion  or  ini»- 
take,"  re-affirmed. 

[3,j  Will  nut  Equiiy,  in  such  cnse,  ilecrei;  compens.itioo  far  improvemelita, 
where  Ihcjf  exLLi'd   t!ie  value  uf  llio  rent,  i-nd  the  miatiilie  is  mnlutUT 

[4.]  Wliero  llie  [ilainliff  hiiH  i!0  tMIe,  an  error  or  omission  of  tlie  Court, 
which  goes  to  the  ircakness  only  of  the  defendant's  title,  is  do  grouDd  for 
n  new  trial. 

Ejectment,  in  Calhoun  Superior  Court.  Tried  before 
Judge  Alleh,  Maj  Term,  1856. 

The  heirs  at  law  of  John  Keel  brought  their  action  of  eject- 
ment against  ^oel  Pace,  the  tenant  in  possession,  to  recover 
lots  of  land  Nos.  ^10  and  231,  in  the  3d  district  of  originally 
Early,  no,w  Calhoun  County,  containing  two  hundred  and 
fifty  acTCB,  and  for  laema  profits.  Pending  iho  suit,  Jpiin 
Pace,  the  person  under  whom  Noel  Pace  claimed,  came  in, 
and  by  order,  was  made  a  co-defendant.  The  case  came  sp 
for  trial  in  the  Court  below  on  the  appeal,  and  a  verdict  was 
{onnd  for  defendants. 

Plaintifi''s  Counsel  then  moved  the  Court  to  sot  aside  the 
verdict,  and  grant  a  new  trial  on  the  following  grouads : 

Ist.  Because  the  Jury  found  contrary  to  evidence  and  the 
weight  of  evidence. 

2d.  Because  the  Jury  found  contrary  to  law  and  evidence. 

3d.  Because  the  Court  erred  in  refusing  to  charge  the  Jury 
as  requested  in  writing  by  ^he  plaintifi's,  that  if  John  Keel 
bought  lot  210  at  Sheriff's  s.ile  and  took  possession  of  lot 
231  in  1831,  and  continued  in  possossioa  until  his  death  in 
1344,  clearing  and  improving  it,  and  claiming  it  as  210,  and 
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had  not  disposed  of  it  at  bis  death,  he  had  »  good  titlo  to  it, 
ajid  his  heirs  are  entitled  to  recover  it,  no  matter  what  th« 
Dumber,  is. 

4th.  Because  instead  of  charging  the  abore,  the  Conrt 
erred  in  charging  the  Jury  "that  the  Statute  of  Limitations 
cannot  be  set  up  to  aid  a  possession  taken  through  mistake, 
ignorance  or  inadvertence ;  and  if  the  Jury  believe  that  old 
John  Keel  took  possession  of  the  lot  of  land  No.  231,  believ- 
ing it  to  be  210,  vhen,  in  truth,  it  is  not,  the  Statute  of  Lim- 
itations viti  not  ripen  such  possession  into  a  statutory  title. 

5tb.  Because  the  Court  erred  in  admitting  the  testimony 
of  Malacha  Jones,  in  this :  that  it  shows  a  paper  under  which 
defendant  claims  title,  and  which  was  testamentary  and  couM 
Dot  convey  title  to  Jordan  Keel,  unless  executed  in  the  pres- 
ence of  three  witnesses,  and  regularly  admitted  to  proof  and 
record  by  the  Court  of  Ordinary ;  and  to  tho  admission  of 
which,  plaintiff  objected  on  this  ground,  and  on  the  ground 
that  it  was  the  same  paper  testified  to  by  John  Colly;  and 
which  testimony  showed  it  to  be  a  testamentary  paper ;  and 
that  the  paper  itself  could  not  be  admitted  if  present ;  and 
much  less  could  its  contents  be  proved  to  set  up  title  in  Jor- 
dan Keel.  The  Court  hol<ling  that  the  evidence  should  be 
admitted  to  ascertain  what  the  puper  was,  the  Court  charg- 
ing the  Jury  that  if  the  paper  was  to  take  effect  at  the  death 
of  John  Keel,  and  conveyed  no  present  interest  to  Jordan 
Keel,  it  was  a  testamentary  paper,  and  should  be  disregarded 
hy  the  Jury. 

6th.  Because  the  Court  erred  in  charging  the  Jury,  that 
whether  the  contents  of  the  last  paper  testified  to  by  the  wit- 
aesB  bo  a  deed  or  will,  is  a  question  of  fact  for  the  Jury  to 
determine,  under  the  instructions  given  by  the  Court  to  the 
Jury  as  to  the  law. 

7th.  Because  the  Court  erred  in  charging  the  Jury,  that  no 
length  of  time  in  the  possession  of  the  land  by  the  tenant  ex- 
ercising acts  of  ownership  and  claiming  title,  if  the  party  took 
possession  of  one  number,  believing  it  to  be  another  number, 
no  ntfttter  what  liis  claim  of  titlo  to  the  Dumber  which  he 
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supposed  he  yiaA  taking  possession  of,  such  possession  woaltiC 
not  rip»n  into  a  statutory  title ;  vbich  motion  for  a  new  trial 
the  Court  over-ruled,  and  Counsel  for  pl^ntiffs  excepted,  and, 
assigned  ths  same  as  en  or. 

BRIEF  OF  TESTIMONY. 


John  Collt  testified,  that  he  knows  the  lot  of  land  No.. 
210,  according  to  the  plan  of  the  district,  as  submitted  to 
him  and  certified  by  tho  Surveyor  General,  and  that  Koel 
Pace,  the  defendant,  was  in  possession  of  it  on  the  24th 
April,  1854 ;  that  John  Keel  took  possession  of  it  in  1831  j- 
built  hoQSCB,  cleared  and  cultivated  land  on  it,  and  used  and 
claimed  it  as  his  own ;  that  the  yearly  rent,  since  defendant 
took  possession  of  it,  is  worth  seventy-five  dollars  per  year ; 
that  be  is  not  certain,  but  thinks  Pace,  defendant,  took  pos- 
session in  1847,  but  is  not  certain  whether  it  was  that  year- 
or  not ;  that  John  Keel  was  in  possession  from  1831  till  hia 
death  in  1844 ;  never  heard  or  knew  of  any  adverse  claim  to 
it  during  all  that  time. 

Cross-examined :  Said  that  he  law,  in  1841  or  1842,  Koi- 
231  on  a  tree  on  the  land  ;  and  that  he  thought  defendant, 
Pace,  went  into  possession  in  1847  in  time  to  make  a  crop, 
hut  was  not  certain  as  to  the  year;  that  be  saw  a  deed  frowr 
John  Keel  to  Jordan  Keel  at  the  death  of  John  Keel,  and  at 
his  house,  conveying  No.  210,  at  his  death,  to  Elizabeth  Keel 
during  her  life,  and  at  her  death  to  Jordan  Keel ;  that  MaU 
acha  Jones  and  Eeekiel  Pierce  were  subscribing  witnesses  to 
the  paper ;  that  he  never  saw  the  paper  before  or  since  that 
time ;  that  he  heard  a  conversation  between  John  Pace  and 
Jordan  Keel  after  the  death  of  John  Keel,  in  which  Pace 
told  Keel  that  he  had  a  good  title,  and  be  would  recover  it; 
and  that  he,  Jordan  Keel,  had  better  give  it  up,  as  he  could 
recover  it  and  rent,  and  ruin  him  :  and  on  re-ezamination,  h& 
stated  that  he  heard  John  Pace  say,  when  be  showed  No.  SSI 
on  a  tree,  that  it  must  be  a  mistake,  and  that  it  was  Keel's 
land;  that  witness'  father  owned  208,  and  witness  209,  6ast< 
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«f  hu  &tti«r;  mi  Aot  the  -land  uHled  hy  J(^  Kml,  ud 
.on  «hk^  be  lived,  lies' 6Mt  of  209,  and  Mcordiitg  to  the  plan 
.«f  the  distriot,  is^SlO ;  .that  it  waa  always  lo  noeived  and  so* 
kaovledged,  vatil  ofttr  the  death  of  John  Keel,  by  owners  oT 
adjoining  lands  in  the  neighborhood,  generally,  until  J*^ 
'Paq«  aet  np  a  olaim  to  it  ae  lot  Ko.  2S1 ;  that  he  ezchasged 
landswith  J«dffit  Keel,  and  took  his  deed  to  210 — lot  which 
Le  took  as  210,  on  the  representation  of  John  Pace  and  Laim, 
lay  in  rugo  north  of  the  Keel  old  place,  and  joining 
oomer-ways  with  209;  that  it  wan  his  opinion  that  the  Ked 
old  place  was  210  up  to  the  time  John  Pace  and  Lang  told 
Urn  that  it  was  not,  and  so  far  as  he  knows,  was  so  generally 
Bnderstood;  that  Jordan  Keel,  when  be  gave  up  the  plaM, 
said  he  was  not  able  to  stand  the  law-suit  and  pay  probable 
reot,  and  the  other  heirs  would  not  help  him. 

JosBFB  S.  You  sworn,  says,  that  he  purchased  the  land 
from  John  Face,  and  went  into  it  in  January,  1848,  while 
Jord^i  Keel  was  still  in  possession  ;  that  he  failed  to  pay 
Pace  for  the  land,  and  paid  him  something  like  two  hundred 
dollars  rent,  and  that  the  rent  has  been  worth,  annually,  one 
hundred  dollars ;  that  it  was  the  place  known  as  the  Keel  old 
plaee;  that  Mrs.  Elizabeth  Keel  resided  on  said  lot  after  the 
death  of  John  Keel,  until  her  death ;  and  that  at  her  death^ 
or  rather  before  Jordan  Keel  went  into  possession  of  said  lot, 
and  remained  until  he  left  it. 

The  plaiotfff  then  introduced  the  Sheriff's  deed  by  H.  H. 
Acre  to  John  Keel,  for  lot  No.  210,  in  the  3d  district  of  then 
Baker  County,  dated  5th  October,  1830,  as  color  of  title  on 
which  to  support  bis  statutory  title. 

PlainUff  also  introduced  the  plan  of  the  tliird  district  of 
formerly  Early  County,  certified  by  the  Surveyor  General, 
ahowing  that  210  lies  immediately  east  of  209,  owned  by 
John  Colly,  and  rested  his  case. 

The  defendant  then  introduced  a  grant  to  Stephen  Car- 
jwnter  to  lot  No.  231,  in  the  3d  district  of  Early  County/ 
d^cd  17th  December,  183S. 
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'  Depositions  of  D.  Corker:  That  Stephen  Carpenter  diet 
km  2Tth  Augnst,  1819,  leaving  a  irife,  SoBui  Carpenter,  a. 
vidow,  pregnant,  and  who  gave  birth  to  a  son,  Stephen  P. 
Carpenter,  16th  November,  1819,  and  died  Ist  September, 
1821. 

'  D^positlonB  of  DuDLT  Sitbed,  proting  the  Bignature  of 
deed  ))y  Leuton  Sneed  to  John  Pace  to  be  in  the  hand-init>-  . 
ing  of  Leaeton  Sneed,  and  Leaston  Sneed  married  Suaam 
Carpenter,  the  vidoTf  of  Stephen  Carpenter ;  she  had  one 
'  child  a  year  or  two  after;  Sneed  and  Mrs.  Carpenter  wer» 
married  before  the  child  died,  as  he  thinks ;  child  not  exceed- 
ing three  years  old  at  his  death  ;  child  died  after  the  death 
of  Stephen  Carpenter,  and  the  marriage  of  his  mother  with 
L.  Sneed,  nho  was  brother  to  witsess,  and  who  is  dead. 

Malacha  Jokes  testified,  that  he  wrote  and  witnessed  a 
deed  of  gift  from  John  Keel  to  Jordan  Keel,  sometime  be- 
tween the  years  1838  and  1841,  conveying  to  the  said  Jor- 
dan Keel  the  tract  of  land  on  which  the  stud  John  Keel  lived' 
at  that  time  ;  said  deed  was  made  and  ezecated  in  the  store 
of  John  Keel,  William  Keel  and  William  G.  Fierce,  pretty 
late  at  night;  deed  to  take  effect  after  the  death  of  John 
'Keel,  and  his  wife,  Elizabeth  Keel;  Elizabeth  Keel,  John 
Keel's  wife,  was  not  to  be  dispossessed  of  Ibe  land  during  her' 
life  ;  but  at  her  death,  Jordan  Keel  was  to  have  possession ; 
there  was  no  other  witness  signed  the  deed  bnt  himself;  bat 
John  Keel  said,  at  the  time,  that  he  would  see  Eaqoire  Colly 
or  Esquire  Ezekiel  Pierce  and  get  one  of  them  to  witness  it 
officially.  The  reason  why  he  wished  the  deed  executed 
secretly  was,  that  he  was  fearful  that  his  other  children  wonld 
be  hart  about  it ;  and  that  be  intended  making  it  up  to  tfaem 
in  other  property. 

Cross-examined:  The  deed  was  made  to  Jordan  Keel,  and 
not  to  Elizabeth  Keel,  and  was  not  to  take  effect  until  after 
the  death  of  Elizabeth  Keel. 

James  H.  Vabhy  testified,  that  be  is  a  land  surveyor,  and 
was  four  years  County  Sui'veyor  of  Kandolpb  County,  sod 
has  practiced  land  surveying  for  fifteen  years,  occasional^';.* 
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VBS  called  on  by  John  Pace  to  BQirey  a  portion  of  the  8d 
district  of  now  Calhoun  Ooimty ;  commencad  at  th«  com«r 
«f  lotB  No.  9  and  10,  on  the  line  of  fonArly  Randolph. 
^Tounty,  now  Terrel,  and  ran  south,  to  the  south-weet  corner 
lot  250,  on  which  Noel  Pace  now . lives;  be  soogfat  to  dcteis 
mine  hj  said  surrey  where  lota  .of  land  210  and  231  were  Biii 
laaied,  and  which  will  be  shown  annexed  to  his  answers;  h« 
•came  to  the  result  bj  making  the  survey  as  before  stated ; 
doee  not  know  that  the  original  Surveyor  of  the  district  plat- 
ted it  wrongly ;  bnt  believes  that  the  situation  and  size  of 
lots  129  and  152  is  the  oanse  of  lot  210  not  lying  east  of  209, 
and  lot  2S1  not  lying  east  of  2S2 ;  that  so  far  as  he  stir- 
veyed,  believed  the  lots  of  land  in  the  Sd  district  are  num- 
btt^d  right,  though  not  situated  right,  on  account  of  lots 
129  and  152,  as  before  stated ;  the  aiee  of  these  lots  did  not 
pflit  anything  wropg,  so  far  as  he  could  ascertain,  on  the  east 
nde  of  the  lino  which  he  surveyed ;  believes  tho  place  east  of 
wbera  John  Colly  now  lives,  known  as  the  Eeel  old  place,  is 
281. 

Cross-examined,  says :  Made  the  survey  at  the  Instance  of 
John  Pace ;  had  no  plan  of  the  district  before  him  at  the  time 
of  the  sorvey,  except  one  be  drew  himself;  was  not  present 
with  original  Surveyor;  does  not  know  the  origiiwl  pJat  is. 
wrong,  but  knows  some  of  tho  lots  are  too  large,  and  not  sit* 
aated  agreeable  to  the  plan  of  said  district ;  none  of  the 
plaintiSs  present  at  the  survey;  he  now  resides  in  Terrell 
Coonty,  and  is  not  the  County  Surveyor. 

Defendant  introduced  deed  of  Leastou  Soeed  to  John  Pace 
for  lot  2SI,  dated  29th  October,  1885,  witnessed  by  John 
Keel  and  Levi  Timmons ;  and  a  deed  from  Jof^an  Keel  to  ■ 
John  Colly  for  lot  210,  in  third  district,  dated  8tb  July, 
1848 ;  and  a  written  instrument  under  seal,  as  follows : 

i-QmtiaiA,  Baeeb  CoinnT: 

This  is  to  certify  that  I  have  long  since  surrendered  any 
■«Uum  1  may  have  had  to  lot  No.  2S1,  in  the  8d  diatriot  of 
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Dm  «t  «1.  «f.  Boe  tt  oJ. 

Bftker  Oooaty  to  John  Pace  of  said  cotinty ;  and  that  his 
present  possession  is  in  hts  own  right,  and  not  lubordiaatA- 
to  mine  ;  and  tftat  sutrender  has  been  made  upon  a  j;ood  uid 
Tftlnable  consideration  to  me,  to-irit :  his  saperior  ri^t  and' 
title.  In  witness  whereof,  I  hare  affixed  m;  hand  "and  sed^' 
Ais  18th  day  of  Decembw,  in  the  year  1850. 

(Signed,)  JORDAK  KEEL,  [l.  s.] 

Signed,  sealed  and  delirered  in  the  presence  of 

B.   W.  TXDLIB, 

bis 
John  M  T.  BAunr. 

mark. 

John  W.  Robbktb  testified,  that  he  knoira  the  old  Keel 
place,  and  owns  a  lot  that  he  bonght,  and  as  he  thinks,  'u 
S80,  and  it  lies  east  of  the  Keel  old  place,  in  tbe  same  ruige. 

Harbison  Bailgt  owns  and  lives  on  lot  No.  212,  and  tt  is 
on  the  range  north  of  the  Keet  old  place;  settled  the  lot  lb 
1840,  and  saw  nnmbera  on  trees.  Isler  owns  and  Mves  on 
213,  and  it  is  in  a  range  north  of  the  Keel  old  place,  and  ad- 
joins Bailey's  lot  on  the  east,  and  bought  and  settled  in  1817, 
as  213. 

WlLLUU  E.  OKirPDi  testified,  that  he  owns  and  lives  on 
Irt  126,  and  that  the  lot  north  and  soath  b  almost  doabtt 
the  common  width,  and  he  would  say  that  there  were  (torn 
taar  to  fire  hundred  acres  on  the  lot. 

DoB£ET  sworn,  says :  That  he  heard  John  Paee  tell  CoIe> 
BM&  Kee^  one  of  ^  plaintiSs,  that  Long  would  be  at  his 
honse  on  a  given  morning  to  make  the  sarvey,  and  to  tell  dte 
otlnrrplaintifi  of -it,  and  for  them  sH  to  be  ^ere. 

(The  plats  and  plans  of  the  3d  district  referred  to,  accom- 
pany tbe  record.) 

Wabubk  k  WARREif,  for  plaintifi  in  error. 

R.  U.  GuME,  cMitnb. 
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MACOW,  JUME  TERM,  1866. 


Doe  MaLf.  Rm  tt  at. 


^jr  tki  Court. — LuuPKiK,  J.  doUvwiog  ttie  o|Hiiion; 

[1.]  As  to  the  identity  of  the  land  in  this  case,  that  is, 
-i^bethcr  it  be  lot  No.  210  or  231,  it  vill  not  be  claimed  that 
12m  testimony  it  strvof^  and  decidedly  in  favor  of  k^  Ko. 
210. 

We  think  the  weight  of  evidence  the  other  vay.  We  are 
i«^isfied,  that  the  Mistake  occurred  in  the  original  sorvey  of 
■the  dutrict.  The  conenrrent  proof  of  a  nomber  of  settlers  on 
■other  lots,  shows  that  to  harmonise  the  namhering,  the  land 
«oeiipied  by  old  John  Keel  mast  have  been  281,  and  not 
MO. 

[2.]  After  a  careful  comparison,  ve  can  see  no  difference 
between  this  case  and  that  atBiUy  v«.  Gfri^n,  (16  Ga.  Rep. 
141.)  This  case  comes  clearly  wHliin  the  principle  decided 
»  that ;  and  onlesB  we  are  prepared  to  orer-rule  that  ease, 
which  we  are  not,  it  must  control  this. 

[S.J  It  may  be  that  the  heirs  of  Keel  are  entitled,  in 
Sqaity,  to  compensation  for  improvements,  provided  tbey  ex- 
ceed in  value  the  rent 

[4-3  It  may  have  been  better  for  the  Court,  in  its  charge, 
'<•  have  gone  one  step  further,  and  told  the  Jury,  that  the 
p«per  execated  to  Jordan  Keel  by  his  father,  was  testamen- 
<tMy  ;  and  therefore,  ooold  not  be  considered  by  them.  In 
■•betsnce,  this  was  done.  And  after  all,  llhia  omission  or 
«ror,  if  it  be  one,  applies  to  the  veakn^ss  of  the  defendant's 
^Uiftt  when  the  proof  shows  that  the  plaintiS*  had  none. 
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Oilmoro  o.  Wright. 


No.  8& — JoHK  H.  GiLHORE,  plaintiff  ia  error,  vt.  Williah 
J.  WBianT,  defendftnt. 


£1.]  Tbe  Kulnre,  b;  ui  sppftUnt  defeadant,  to  lubmit  evidence  to  the  Joi; 
In  Bnpi>ort  oT  Mme  good  'Irbnce,  U  not,  of  itnlT,  coiicliuiT«  that  hi*  wf- 
j)B*l  wu  friroloiu  uid  iDU'uded  for  deUjr  <mij. 


ABsnmpsit,  in  Lee  Superior  Conrt.    Tried  before  Jadge 
f  Allen,  March  Term,  1856. 


'William  Jr  'Wright  brought  hia  action  of  assumpsit  against 
John  H.  Qilmore,  for  the  recoverjr  of  a  debt  due  upon  a  pro- 
tnisBor;  note. 
'^^ -fieing  called  upon  the  appeal  for  trial,  the' defendant's 
Counsel  moved  a  co&tinitance  on  account  of  the  absence  of 
his  client  for  Providential  cause — ^representing  to  the  Court 
that  he  was  not  as  well  prepared  for  trial  in  tbe  absence  of 
the  defendant  as  if  he  were  present.  He  proved  by  Doctor 
Sutton,  defendant's  family  physician,  "  that  two  days  before 
that,  defendant  was  in  such  a  delicate  Situation  as,  in  his 
opinion,  repose  was  necessary,  and  that  he  had  advised  him 
to  remun  at  home  and  not  to  move  about  or  engage  in  ezci-' 
ting  business."  The  Court  over-ruled  the  motion  on  this 
showing,  and  ordered  the  cause  to  proceed.  By  the  bill  of 
«zeeptJooB,  it  appears  that  pleas  of  payment  and  set-off  were, 
by  agreement  of  Coanael,  considered  as  filed.  Ko  partioo- 
lars  exhibited.    Defendant  offered  no  evidence. 

The  Judge  charged  the  Jury,  among  other  things,  that 
"  the  only  question  for  their  detenninaiion  was  tbe  amount 
of  damages  to  be  given  for  a  frivelons  appeal  by  the  defend- 
ant ;  and  that  the  Jury  could  range  from  one  to  twenty-five 
per  cent,  on  the  principal  stun  due.  To  which  charge  the 
defendant's  Counsel  also  excepted. 

The  Jury  found  for  the  plaintifi^  with  sixteen  per  cent, 
damages. 
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MACON,  JUNE  TERM,  1856. 


Qilmors  w.  Wrigtit. 


B.  Wabbsit,  for  plaintiff  in  error. 

pEASMAN  k  EiufiBODaa,  contra. 

By  the  Court. — BsHBiao,  J.  delirering  the  opinion. 

The  sbowing  for  a  oontinoance  itna  hardlj  sufficient.  It. 
tiAs  been  nanal  in  sQoli  cases,  to  require  of  the  Attorney  t» 
e»y,  that  he  could  not  Bafelj  go  to  trial  in  the  absence  of  hia 
client.  The  Attorney's  statement,  that  he  is  not  as  well  pre- 
pared for  trial  as  he  would  be  if  his  client  wok  present,  ift 
hardly  equivalent  to  this.  We  therefore  Icii^^^he  decision::  ' 
of  tfao  Court,  as  to  the  continuance,  undleturbed. 

We  thinV,  however,  that  the  Court  erred  in  its  charge  to- 
the  Jury.  It  will  not  do  to  assume  that  every  appeal  which 
goes  to  the  Jury  without  evidence,  is  frivolous  and  intended 
for  delay  only.  If  a  man,  acting  on  the  advice  of  his  law- 
yer, that  his  defence  is  a  good  one,  enters  an  appeal,  the  ap' 
peal  is  not  frivolous  or  intended  for  delay  only,  although  tho 
Coait,  when  its  opinion  comes  to  be  taken,  may  strike  out 
the  defence.  And  yet,  in  such  a  case,  no  evidence  gets  ttr 
the  Jury.  So,  a  showing  for  a  continuance  may  itself  dis- 
close matters  making  it  apparent  that  the  appeal  was  not 
fidvolons  or  intended  for  delay  only.  An  appeal  has  to  be 
both  to  bo  a  case  for  damages. 

We  think  that  on  the  question,  whether  an  appeal  is  friv- 
olous and  intended  for  delay  only  or  not,  every  thing  con- 
nected with  the  cose,  including  the  conduct  of  the  appellant 
ftud  his  Attorney,  is  matter  proper  for  consideration.  If  we 
•re  right  in  this,  it  is  not  true  that  a  failure  on  the  part  of 
an  appellant  to  submit  evidence  to  the  Jury  in  support  of 
Bome  legal  defence,  is,  of  itself,  conclusive  to  show  his  appeal 
fiivolous  and  intended  for  delay  only.  Bat  it  was  a  failure 
to  do  this  which  tho  Court,  in  effect,  told  the  Jury  was  con- 
dnsive  to  show  the  appeal,  in  this  case,  frivolous  and  in- 
tended for  delay  only. 
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BogcM  M.  H>vUd(. 

We  think,  therefore,  that  in  this  charge  the  Court  erred;. 
and  consequently,  that  ^tere  oaght  to  bf  a  new  trial. 


Ko.  87.— ^Pavid  RoasRS,  plBintiff  in  error,  vg.  W.  A.  HaV' 
KINS,  defendant. 

£1.]  The  Act  o£dS41,  u  nmoDdcd  bj  the  Act  of  1B<3,  ciemptJDg  SO  wtm 
of  laod,  with  the  improTements,  of  an  ineolrcnt  debtor,  Tronl  lety  ami  sale, 
proTided  the  BMnt>  does  aot  exceed  $200  in  value,  and  requiriiig  the- 
County  Sanejot  to  lay  oEF  and  admeainre  tbe  same,  does  not  apply  to  « 
case  vhere  the  quantity  of  land  owned  by  Ibe  d«ftedsnt  is  lest  tbaa  tea 


Illegality,  in  Lee.  Tried  before  Jndge  Allss,  April 
lem,  1856. 

A  Ji.  fa.  in  favor  of  Willie  A.  Hawkins  against  David  Bo- 
gers,  waa  levied  on  ten  acres  of  land  as  the  property  of  the 
latter,  to  satisfy  a^d^./iz.  The  defendant  thereupon  made 
affidavit  that  "the  above  stated J{.  fa.  is  proceeding  illegally 
againet  blm,  on  the  following  gronndB,  to-wit : 

Ist.  Because  the  fi.  fa.  has  been  levied  on  a  certain  por- 
tion of  land  in  lot  205,  of  the  thirteenth  district  of  said  coun- 
ty, belonging  to  this  defendant,  consisting  of  not  more  than 
nine  or  ten  acres,  which  is  all  the  land  defendant  has;  and 
deponent  is  tbe  head  of  o,  family,  having  a  wife  and  three 
children, 

2d.  Because  the  debt  upon  which  this  fi.  fa.  is  founded, 
Iras  not  contracted  for  the  purchase  money  of  said  land. 

8d.  Because,  as  this  deponent  believes,  tbe  dwelling-honse - 
on  said  land  is  not  worth  more  than  two  hundred  dollars, 
for  all  which  reasons  said  fi.  fa.  is  proceeding  illegally,'*' 
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HACUN,  JUNE  TERM,  1856. 


Bopn  w.  HftwUiia. 


On  the  hearing  of  said  illegality,  CoaoBel  for  plaintiff 
mored  the  Conrt  to  dismisa  the  same,  beeanae  no  certificatA 
of  the  ralae  of  the  hoofie  or  bouses  npon  aaid  land  appeared' 
to  baT«  been  made,as  requited  bjtheStatateallowingfifty  acres 
of  land  to  the  head  of  erer;  family  exempt  from  levy  and  ' 
sale;  and  for  the  further  reason,  that  the  plaintiff  bad  not 
Iwen  notified  of  snoh  valuation,  if  such  bad  been  made: 
irherenpon,  defendant's  Counsel  proposed  to  prove  that  th«- 
htuIdiDge  on  said  land  had  been  vahied  by  two  valning  agents, 
—one  appointed  by  said  defendant  in  fi.  fa.  and  the  other  by 
a  Justice  of  the  Peace  of  the  district  vhere  the  land  lies ; 
and  that  said  valnation  showed  said  improrements  not  worth 
over  two  fanndred  dollars ;  which  proof  the  Court  refused  to 
hear,  saying  it  woald  avail  the  defendant  in  fi.  fa.  nothing,, 
nnless  he  could  show  that  the  plaintiff  bad  been  notified  prior 
to  the  valuation,  and  that  the  valuation  had  been  made  prior 
to  the  staying  the  fi.  fa.  in  the  Sheriff's  hands,  and  passed 
an  order  dismissing  said  illegality.  To  which  ruling  Coun- 
sel for  defendant  inji/a.  excepted,  on  the  followinggrounds, 
to>wit : 

Ist.  The  Conrt  erred  in  dismiEsing  the  illegality  in  the. 
premises,  the  law  not  requiring  notice  to  plaintiff  in  fi.  fa.  by 
defendant  in^./a.  either  before  or  after  the  filing  the  illegality. 

2d.  Tfac  Court  erred  in  holding  that  the  valuation  of  tba 
building  on  the  premises  should  be  made  prior  to  the  staying 
of  the  fi.  fa.  in  the  Sheriff's  hands  by  the  illegality. 

3d.  The  Court  erred  in  dismissing  the  illegality,  for  the 
reason  assigned,  it  being  contrary  to  the  policy  of  the  Stat- 
ute in  such  cases  made  and  provided,  that  any  bead  of  a 
family  claiming  its  beneSts,  should  be  deprived  thereof  un- 
less rights  bad  already  vested  in  third  persons,  not  notified 
of  such  claim;  and  in  this  case,  the  filing  the  illegality  was 
a  Bufiicient  notice  to  plaintiff  in  fi.  fa. 

4th.  The  Court  erred  in  dismissing  said  illegality,  because 
the  levy  upon  said  fi.  fa.  showed  that  the  amount  of  said  land 
did   not  exceed  fifty  acres,  and  the  affidavit  of  illegality 
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BogeH  V*.  Hawkins. 

fheved  that  sud  land  was  the  onl;  land  belonging  to  Bud 
4efeDdant,  and  that  the  buildings  thereon  were  not  worth 
4Ter  two  hnndred  dollsrB,  and  that  said  land  did  not  derive 
JtB  chief  value  froia  any  other  cause  than  its  adaptation  to 
igricnltul'al  porpoaes. 

:  DflABiLur  and  Kiubbouqh,  for  plaintiff  in  error. 

Mkwsise,  for  defendant. 

Sff  the  Court. — Lumpein,  J.  delivering  the  opinion. 

[1.]  By  a  careful  examination  of  the  several  Statutes 
passed  in  this  State  for  the  purpose  of  exempting  a  certain 
qaantity  of  real  estate,  belonging  to  insolvent  debtors,  from 
levy  and  sale,  it  is  clear  that  this  case  is  not  embraced  within 
the  provisions  of  any  of  them. 

By  the  Act  of  1841,  {Oobb,  389,)  twenty  acres  for  the 
bead  of  the  family  and  five  acres  for  each  of  the  children 
ander  fifteea  years  of  age,  were  exempt.  And  the  same  to 
be  laid  oflf  by  the  County  Surveyor,  and  were  to  embrace  the 
dwelling-house  and  improvements,  provided  these  did  not 
exceed  in  value  9^00,  to  be  aacertained  and  certified  by  three 
Talaing  agents :  one  to  be  appointed  by  the  plaintiff  in  exe- 
ention,  one  by  the  defendant,  and  one  by  a  Justice  of  the 
Peace  in  the  district  where  the  said  dwelliog-hoase  and  im- 
provements are. 

By  the  Act  of  184S,  fifty  acres  are  exempt,  except  for ' 
the  purchase  money.  (Cobb,  390.)  And  by.  the  Act  of 
1845,  the  benefits  of  the  foregoing  Acts  are  extended  to  the 
citizens  of  any  city,  town  or  village  in  the  State  ;  and  to  in- 
clude real  property  in  such  places,  not  exceeding  in  value 
8200.     (Cobb,  891.) 

But  neither  this  last  Act,  according  to  its  letter,  nor  any 
other,  in  spirit,  extend  to  a  place  in  the  country  like  the 
present,  containing  less  than  fifty  acres  ;  and  yet,  deriring  '. 
its  chief  value,  probably,  from  its  location. 
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MACON,  JTNE  TEEM,  1856. 


Orky  vt.  Cole  tt  aL 


The  decieion  of  the  Court  was  based  upon  the  Act  of  1841; 
But  taking  that  Act  in  connection  with  the  Act  of  1843, 
which  is  unendatorj  of  it,  and  is  it  not  apparent  that  thej 
both  apply  to  cases  oolj  where  tho  whole  tract  is  more  thaa 
fifty  acres  ?  In  such  case  only  is  it  necessary  for  the  County 
Snrreyor  to  lay  off  and  admeasure  the  fifty  acres ;  and  in 
such  ease  only  is  it  necessary  fer  the  defendant  to  furnish 
the  Sheriff  or  other  levying  officer  with  a  plat  or  boundary 
of  the  Sf^y  acres  so  laid  off.  But  in  the  cose  before  us,  the 
whole  tract  consists  of  leas  than  ten  acres.  Of  course  the 
Acts  of  1641  and  1843  do  not  apply. 

Conld  the  Sheriff  levy  at  all  upon  a  tract  of  less  than  fifty 
'acres,  belonging  to  an  insolvent  debtor?  Whether  he  could 
or  coald  not,  we  think  it  clear  that  the  offer  made  by  the  d«- 
fsndant  to  prove  that  the  land  and  impravements  were  not 
^orth  more  than  two  hundred  dollars,  was  all  that  the  cred- 
itor coold  claim.  Suppose  the  valuation  exceeded  that  Bum, 
would  not  the  creditor  get  the  excess,  just  as  though  th^ 
property  was  located  in  a  town.  If  it  was  not  worth  that 
unount  could  it  be  sold,  and  on^t  it  to  be  sold,  under  any 
jnsP construction  of  these  Statutes? 


2^0.  S8. — Joseph  F.  G&at,  plaintiff  in  error,  tu.  John  it. 
Cole,  Edwabd  H.  Mann,  defendants,  andKoAH  HcNab^ 
trustee,  claimant,  defendant. 

[I.]  Not  error  to  tetase  to  control  Conotel  onder  s  inggeation  thti  be  WM 
MisrepretentiDg  the  evidence,  when  he  ezptaini  tbat  his  usertjon  WM 
only  u  InfeKDce  from  the  tTidence,  and  then  irere  some  groniidji,  thoagb 
ili^t,  fiir  nid)  aa  Inftnnee. 

m  Obar|ato^A»r,  nBiMmaUd-bja»aTld«w,ia«rM'.  ^qoqIc 
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£3.]  The  Jury  maj  coasider  as  eTid«ace  rabatling  the  infereuM  drava  l^ 
ptaiiitilT's  Counsel,  tbat  derendtuit  bad  iold  all  bis  propert]'  daring  tbe  pen- 
dBncfoftbe  suit  to  cUimant,  that  there  wu  other  property  orderendaot 
levied  on  at  same  time  with  that  claimed  and  sold. 

[4.]  Sheriff's  retara  on  ajE. /a.  agiinst  defendant  not  con claslve  against  ft 


'    Claim,  in  Decatur  Connty.    Tried  before  Judge  Allbn, 
April  Term,  1856. 

John  F.  Gray  caused  a  fi.  fa.  in  bis  faror,  against  John  H. 
Cole  and  Edward  H.  Mann,  to  be  levied  on  "  eight  tbousaad 
-pOQnda  of  seed  cotton,  more  or  less,  fifty  boabels  of  corn, 
more  or  less,  and  three  etaclca  of  fodder,"  as  the  proper^  of 
John  M.  Cole,  one  of  the  defendants  lajLfa.  Noah  Mc- 
Nabb,  aa  trustee  for  his  wife,  Marj  A.  interposed  a  clum 
thereto. 

On  the  trial  of  this  issue,  plaintiff  in  ^.  fa.  introduced  the 
•f..  fa.  with  the  levy  upon  tbe  property  above  specified,  and 
.claimed  B&id  levy  also,  including  lot  of  land  No.  826,  in  tbe 
20th  district  of  Decatur,  and  one  hundred  thousand  brick, 
more  or  less.  There  was  a  further  return  indorsed  on' this 
fi.  fa.  by  the  Sheriff,  showing  a  sale  of  the  property  levied 
on,  and  how  the  proceeds  were  appropriated,  what  amount 
each  particnlar  part  sold  for;  and  that  the  brick,  when 
counted  out,  numbered  seventy-four  thousand  six  hundred 
and  seventy-eight. 

Abnbk  p.  Belcheb,  the  Sheriff  who  made  the  levy,  testi- 
fied, that  at  the  time  ho  made  the  levy,  the  com,  cotton  and 
fodder  were  in  possession  of  John  M.  Cole,  one  of  the  de- 
fendants, and  were  at  the  plac^  where  he  lived,  and  which 
liad  been  cultivated  by  him  during  the  year  1854 ;  that  tlie 
door  of  one  of  the  housoa  in  which  the  property  was  found 
was  nailed  up;  bat  he  did  not  remember  whether  it  was  the 
bouse  in  which  tbe  corner  cotton  was  situated;  that  whea 
he  arrived  at  the  house  of  defendant,  he  was  not  at  home; 
but  that  he  came  while  witness  was  there,  and  claimant  was 
in  company  with  him;  he  levied  on  the  property,  bat  did  not 
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take  it  off,  for  the  reuon  tbat  olaimant  informed  him  that  be 
woald  claim  it;  that  he  sold  the  brick  as  levied  on;  (vith 
the  exception  of  a  few  thonsand  purchased  by  plaintifi«  in_^ 
,^;)  that  he  anthorized  James  McCuUongh  to  deliver  the 
Inick,  Trho  retarned  a  few  thonsaod  delivered  to  claimant  and 
othera;  the  purchasers  made  the  return  of  the  remaioder, 
•nd  on  their  return  and  ropresentations  aa  to  the  number  of 
Iwick,  he  made  the  entrj  and  return  on  the ^ /a.;  that  of 
lus  ovn  knowledge,  he  could  not  sa;  bow  many  brick  there 
were,  as  he  did  not  count  them,  but  relied  on  the  statements 
efpUintifis  in  ^  fa.  as  thoj  were  truthful  and  honorable 
Ben ;  that  at  the  trial  of  this  case  before  the  Petit  Jnrj,  he 
could  not  then  make  the  return,  bocauso  he  had  not  estimated 
the  number  of  brick  that  bad  been  delivered ;  that  he  nov 
relies  on  th«  statements  of  McCuUoBgh  and  the  plaintiffs  in 
JE.  fa.  as  to  the  number  of  brick  sold  and  delivered ;  that  be 
did  not  remember  whether  or  not  he  gave  instructions  to  Mo- 
Calloagh  to  count  in  the  bats  two  for  one  oii  the  delivery ; 
thai,  the  brick  were  sold  in  lots  of  ten  thousand,  and  brought, 
{HI  an  average,  less  than  five  dollars  und  a-lialf  per  thousand ; 
ibat  the  plaintiffs  in  fi.  fa.  allowed,  as  a  credit  on  thefi-fa. 
six  dollars  per  thonsand ;  they  did  this,  as  they  said,  because 
this  would  be  all  they  ever  would  be  likely  to  get,  for  that 
Cole  was  insolvent ;  McNabb  lived  about  three  miles  from 
Ode,  and  was  his  hrother-in-Iav. 

Xhe  plaintiff  vafi.fa.  here  rested. 

The  claimant  then  proved  by  Jauks  McCullodqh,  that 
the  Sheriff  aatfaoriEed  him  to  deliver  the  brick  from  the  kilo,. 
and  he  did  deliver  to  McNabb  some,  and  a  few  thousand  to 
others,  and  that  he  made  a  return  «f  thani  to  tho  Sheriff; 
that  two  bats  were  counted  as  one  brick,  and  which  he  na- 
derstood  to  be  the  rule  in  delivering  brick ;  that  there  were 
■  good  many  bats ;  that  be  saw  a  negro  of  Mr.  Law  and 
fioet.  Brace  hauling,  and  no  white  person  was  with  them  ; 
tiiat  some  of  the  brick  were  broken  by  running  wagons  over 
thesi,  and  a  great  number  of  bats  were  left ;  he  cannot  say 
vhether  more  than  one  thousand  or. not;  the  bats  are  still 
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there;  tli&t  Bomo  8  or  10  daja  before  the  Sheriff  went  to 
make  the  \evy,  he  was  at  the  house  of  Cole  and  saw  the  claim* 
.ant  and  his  hands  with  the  hands  of  Cole  that  had  made  the 
crop,  on  the  place  picking  ont  cotton ;  that  he  had  been  sick 
for  some  time  before,  and  had  not  been  out,  and  could  not 
Bay  how  long  claimant  had  been  thus  engaged. 

Benjamin  Russell  testified,  that  he  put  up  two  or  thre« 
of  the  ejea  in  the  large  kiln  for  Cole,  and  if  the  kiln  was  com- 
pleted with  7  or  8  eyes,  then,  according  to  his  estimation,  th« 
iiln  would  have  coLtained  70  or  UO  thousand  brick ;  but  he 
-^oeB  not  know  whether  the  kiln  was  completed  or  not ;  he 
})bught  of  Cole  the  small  kiln,  estimated  at  50  thousand 
brick,  and  if  it  did  not  hold  out,  the  deficiency  was  to  be  sup- 
plied from  the  largo  kiln  ;  that  he  hardly  thought  it  would 
have  torned  out  50  thousand  brick  ;  that  this  kiln  was  levied 
iiD, ;and  Jie  and  Col«  canceled  the  trade;  that  be  built  for 
Colo  a  small  chimney,  and  out  of  the  casing  and  outside 
-brick  ;  that  he  is  a  brickmason,  and  understands  estimating 
'brick-kjlss;  that  he  thought  Cole's  estimate  too  high ;  that 
in  nil  kilns  there  are  a  great  many  bats  and  salmon  bricks. 

F.  Bedfobd  testified,  that  he  finished  putting  np  the  large 
i:il&,  and  on  the  plan-in  which  it  had  been  commenced,  and 
that  it  contained  8  eyes ;  and  from  his  count  and  calculatioB 
of  Cole,  on  his  estimate,  there  wero  80  tboasand  in  it ;  it  was 
22  bricks  high ;  that  he  could  not  make  the  calculation  him- 
sdlf. 

MouLTRji  Maxwsll  testified,  that  he  heard  a  trade  be- 
tween McNabb  and  Cole  in  the  early  part  of  the  fall  of  1854, 
in  which  McXabb  purchased  of  Cole  all  of  his  crop  Of  com,  ' 
wid  fodder,  and  eetton,-  and  et»ck  of  hags,  -and  cows,  and  hja 
mules  and  wagon ;  that  McNabb  paid  for  them  in  a  note  on 
Cole  for  several  hundred  dollars,  but  he  could  not  remember 
ithe  amount ;  that  by  the  terms  of  the  purchase,  McNabb  was 
-to  have  immediate  possession ;  there  was  bat  a  small  number 
of  stock  of  catUe ;  Cole  had  no  negroes  of  his  own  ;  the  ne- 
.groes  he  worked  that  year  were  Wed ;  don't  recollect  tb* 
exact  time  of  the  trade. 
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Tbe  daimoDt  here  closed. 

In  rebuttal,  plaintiff  in  fi.  fa.  tntrodaoed  two^./«».:  one 
Bi  &Tor  of  JeBBe  Harper,  against  sumo  defendants,  the  other 
in  fsTor  of  Juaes  English  against  John  M.  Cole,  obtained  at 
Hie  same  term  of  the  Court,  aod  same  entries  upon  them  M 
the  first  nvaeifi-fa.  ;  also,  the  minntes  of  the  Court,  which 
showed  that  the  October  Term  of  the  Superior  Court  fmr 
1854,  commenced  on  the  21st  day  of  the  month.  (Judgments 
were  obtained  at  that  term  upon  which  the  f.  fat.  war« 
{bonded.) 

The  cause  being  submitted  to  the  Jury,  a  verdict  was  ren^ 
dered,  finding  tbe  property  subjest. 

Whereupon,  claimant's  Counsel  moved  a  rule  for  a  new 
trial,  on  the  following  grounds,  to-wit : 

1st.  Because  the  Jury  found  contrary  to  evidence. 

2d.  Because  the  Jury  found  contrary  to  law. 

3d.  Because  the  Jury  found  contrary  to  law  and  evidenoe. 

4th.  That  the  Counsel  for  plaintiff,  in  concluding  the  arga> 
ment,  stated  that  the  evidence  was,  that  the  defendant  had 
sold  the  whole  of  bis  property  to  the  claimant  pending  the 
suit,  and  which  was  a  badge  of  fraud ;  and  Counsel  for  claim- 
ant objected  and  called  upon  the  Court  to  restrain  the  con- 
cluding Counsel  in  this  statement  The  Court  stopped  the 
concluding  Counsel,  who  then  stated  that  it  was  in  evidence 
that  tbe  defendant  in  Ji.  fa.  pending  the  suit  or  just  about 
or  after  the  judgment,  had  sold  all  his  corn,  fodder,  cotton 
crop,  stock  of  cows,  hogs,  mules  and  wagon ;  and  that  he 
had  no  negroes ;  and  inasmuch  as  he  had  sold  the  means  by 
which  he  lived,  he  was  authorised  to  conclude  that  he  Had 
sold  the  whole  of  his  property^-of  which  the  Jury  would 
judge — that  Counsel  had  not  shown  that  defendant  had  any 
other  property.  The  Court  decided  that  it  was  not  compe- 
tent for  tbe  Court  to  say  what  had  been  proven,  and  that  he 
would  leave  it  to  the  Jury  to  determine — the  Counsel  still 
contending  that  the  evidence  showed  the  sale  of  all  the  pro- 
perty of  defendant  to  tho  claimant — to  which  Counsel  did 
not  object,  after  the  ruling  of  the  Court  as  above. 
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6th.  That  the  Goart  erred  in  charging  tfae  Jury,  that  if  k 
debtor  sold  hie  property  to  a  creditor  bona  fide  and  for» 
valuable  consideration,  in  payment  of  faijS  debts,  the  f^opmtj 
was  not  Bubject ;  but  if  he  sold  to  the  debtor  a  large  Borplni 
of  property,  over  and  above  the  payment  of  the  debt,  th^^ 
it  would  be  frandnlent  against  creiUtors,  and  sabject  to  tlt*- 
debtB  of  the  debtor. 

7th.  That  the  Court  erred  in  refoaing,  at  request  of  dum- 
ant's  Counsel,  to  charge  that  the  levy  and  sale  by  the  Sheriff 
of  No.  S26,  in  20tfa  district,  and  the  "brick,  as  appeared  by 
the  return  of  the  Sheriff  on  the  several/,  fat.  before  th« 
Jury  would  be  proper  to  he  considered  by  them  as  evidenoft 
against  the  statement  of  concluding  Oonnael  for  plaintiff,  that 
the  defendant  sold  the  whole  of  his  property  pending  Bui^ 
and  this  was  a  badge  of  fraud.  This  request  was  after  the 
general  charge  was  concluded,  and  the  Court  directed  the 
Jury  to  consider  the  bonafidea  of  the  case,  and  alt  the  facts 
as  proven. 

8th.  That  the  Court  erred  in  char^g  the  Jury,  that  the 
return  of  the  Sheriff,  as  to  the  number  of  brick  and  amount 
of  sale,  was  conclusive. 

The  Court  refused  the  motion  on  all  the  grounds,  ui 
claimant  excepted. 

Warrkn  &  Warren,  for  plaintiff  in  error. 

Law  &  SiHS,  contra. 

By  the  Court. — McDosald,  J.  delivering  the  opini<Hi. 

The  first  three  grounds  taken  in  the  motion  before  the  Conrt 
below  for  a  new  trial,  have  been  abandoned. 

[1.]  When  the  plaintiff's  Counsel  was  stopped  by  tbe 
Court,  on  the  motion  of  claimant's  Counsel,  for  misrepresent- 
ing the  evidence,  by  asserting  that  the  defendant  had  sold 
to  claimant  the  whole  of  his  property  during  the  pendency  rf 
the  suit  on  which  plaintiff's  judgment  was  obtained,  and  he 
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«xpl«iiied  by  Mjing  it  ma  his  inference,  onlj  from  the  eri- 
denee,  there  was  no  error  in  the  refus&l  of  the  Court,  after 
tbiB  ezpJanatios,  to  eontrol  him.  There  was  some  proof  on 
which  each  an  argument  might  be  predicated,  though  slight^ 
eertunly,  taking  the  whole  eridence  together.  The  Jury 
«onM  not  have  been  misled  afier  the  ezplanation. 

£2.]  The  Court  erred  in  charging  the  Jury,  that  if  th« 
debtor  sold  to  his  creditor  property,  in  payment  of  his  debt, 
and  a  large  snrplos  over  and  above  the  payment  of  it,  it  would 
be  fraudulent  agaihst  the  creditor,  there  having  been  do  eri- 
dence made  to  warrant  Buch  a  charge. 

(3.]  The  property  claimed  was  levied  on  by  the  Sheriff,  at 
the  same  time  that  a  tract  of  land  and  a  parcel  of  bricks,  which 
were  sold,  were  levied  on.  The  plaintiff's  Counsel  argaed,  aa 
an  inference  from  the  testimony,  that  the  defendant  had  sold 
'  the  whole  of  his  property  pending  the  suit ;  and  claimant'& 
Counsel  rcquiPBtcd  the  Court  to  charge  the  Jury,  that  the 
levy  and  sale  of  the  laud  and  bricks  was  proper  evidence  to 
be  considered  by  them,  against  that  inference.  This  evidence 
was  certunly  a  clear  reply  to  that  inference ;  and  the  charge, 
as  requested,  ought  to  have  been  given ;  and  the  refusal  to 
give  it  was  error. 

[4.]  Under  no  rule  of  evidence  that  occurs  to  ub,  was  the 
wtarn  of  the  Sheriff  on  the  writ  of  jS.  fa.  showing  the  sale  of 
the  bricks,  conclusive  on  the  claimant.  It  would  not  have 
been  conclusive  on  the  plaintiff,  for  nader  the  Judiciary  Act 
of  1799  the  plaintiff  might  have  proceeded  by  attachment 
against  the  Sheriff,  if  he  had  been  injured  by  a  false  return. 
By  »  later  Act,  he  may  traverse  the  Sheriff's  return  in  cer- 
tain cases.  7his  case  ie  an  illustration  of  the  propriety  and 
good  sense  of  the  rule  which  allows  the  inquiry;  for  the 
Sheriff's  own  evidence  impeaches  the  return,  and  shows  that 
he  intrusted  to  one  of  the  parties  an  important  duty,  which 
he  alone  ought  to  have  executed. 

The  judgment  of  the  Court  is  reversed,  and  a  new  trial  or- 
dered. 

■TOi»Xi.-2T 
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Horn,  troates,  vj.  Boss  A  L^tcb. 

Ko.  S9. — Charles  W.  Hokn,  trustee  for  Mrs.  Laodicea  J. 
.  Harvard,  pUiotiff  in  error,  tw.  Boss  &  Leitch,  defendants  - 
in  error.  .         . 

[1.}  The  pr«aiiiaQtioii,  that  the  teiiare  of  propertj  sufficient  ioTtloe  to  nt- 
isiy  a  fi.  fa.  boa  BatisGed  it,  is  not  rebatted  b;  mere);  BboifiBf;  that  tbe 
property  wai  sold  on  the  lame  day  on  wAieA  it  uhu  taxed,  and  thstthe  pro 
ceodB~bf  tbe  Bsle  were  Applied  to  debts  of  higher  Hen.  In  such  a  case,  it 
is  uecesaary  to  afaav  that  theogfa  tbe  sale  was  irregotar,  the  property 

.  b^aght  \\t  fall  Talue,  or.that  the  propM'ty,  rated  at  its  full  value,  woold 
not  have  been  sufficient  to  salisr;  the  debts  of  higher  lien,  and  also  that 
A/a.  '      ■■■' 

[2.]  In  a  ctnira  case,  tbe  sayings  of  the  defendant  Injf.  /a.  against  bis  iai/tr- 
est,  made  eii  montbs  before  the  existence  of  the  debt  on  which  thej{./a. 
was  founded,  arc  admissible  in  evidence  against  the  pli^ntiff  in  tbe  claim 

[3.]  In  a  claim  case,  tbe  Coarttold  the  Jury,  that  if  tbe  property  claimed 
CTer  once  completely  vested  in  (he  defendant  in  fi.fa.  and  be  mada  a  ral< 
untary  gift  of  it  to  his  wife,  and  tbis  was  all  his  property,  and  afterwards, 
be  contracted  large  debts,  the  dAd  was  fraudulent  and  void :  Htld,  that 
this  charge  was  erroneous. 

Claim,  in  Baker  Superior  Court.  Decided  by  Judge  Ai<- 
LBN,  May  Term,  1866. 

A  fi.  fa.  in  faror  of  Ross  &  Leitch  against  Thombury  k 
Harvard,  bearing  date  the  23d  of  December,  1852,  was  le- 
Tied  on  six  negroes,  as  the  property  of  Harvard,  one  of  the 
defendants,  and  a  claim  to  the  negroes  interposed  by  Charles 
W.  Horn,  trustee  for  Mrs.  Laodicea  J.  Harvard.  The  claim 
case  came  on  for  trial  at  May  Term,  1856,  of  Baker  Supe- 
rior Court,  ivhen  plaintiff  in  fi.  fa.  introduced  tbe  following 
evidence ; 

1st.  The  fi.  fa.  by  virtue  of  vhich  the  levy  was  made,  the 
same  being  for  865  83  principal,  and  $4  02  interest.  Upon  . 
the  back  of  said  fi.  fa.  were  the  following  entries ; 

"Levied  the  within  fi.  fa.  on  five  negroe?,  viz:  ViiWr  Jo*- 
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«eph,  Abe,  Amandn  aod  infant  child.     Propertj  pointed  oai 
hy  plKintiff's  Attorney,  January  4i.h,  1858. 

(Signed)  GEO.  W.  COLLIER,  Sli'ff." 

"  The  above  property  Eold  this  day,  and  money  of  fonr  of 
the  negroes  applied  to  mortgage  fi.  fa.  M.  Whitfield  vs.  J. 
K.  Thombory.  The  other  negro  bronght  one  hundred  nnd 
one  dollars  and  fifty  cents,  and  money  held  up  subject  to  thfl 
order  of  the  Court.     January  4th,  18^3. 

(Signed)  .     GEO.  W.  COLLIER,  Sh'ff." 

"Money  ruled  oat  and  paid  to  order  of  Court.  April, 
1853.  (Signed)  GEO.  W.  COLLIER,  Sli  ff." 

"Levied  the  within  jf.  fa.  on  one  negro  fellow,  of  yellow 
complexion,  by  the  name  of  Caswell,  as  the  property  of  de- 
fendants, this  Jnne  30th,  1853. 

(Signed)  W.  A.  IVET,  Sh'ff." 

"Levied, the  within  Ji.  fa:  on  six  negroes,  to-wit:  CaawelT, 
ft  nan  about  23  years  old,  Sarah  a  i*oman  about  20  years 
-old,  Haney  a  woman  about  25  years  old,  Fanny  a  girl  abook 
15  yvars,  Aidiley  a  boy  about  17  years  old,  and  Mancy  a  girl 
-•boot  6  years  (Ad.  All  levied  on  ta  the  property  of  John  J, 
.Harvard,  one  of  the  defendants,  this  Aug.  28d,  1858. 

(Signed)  W.  A.  IVEY,  Sh'ff." 

2d.  The  folloving  order  from  the  minutes  of  said  Court : 

"Baker  Superior  Court,  Aprii  Term,  1853."    ThurBday^ 
April  2Sth,  1858. 
Wood,  Bradley  &  Co.  "j        (  S.  M.  Wiley  &  Co. 


1  r 


James  W.  Thombory. )        (  Thombary  &  Harvard. 
It  appearing  to  the  Court  that  George  W.  Collier  has  in 
^ud  one  hundred  and  one  dollars,  less  the  cost,  raised 
ly  the  sale  of  property  of  JamcB  W.  Thombary,  it  ie  her*- 
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by  ordered  that  uH  Sheriff  pay  over  one-half  of  aaid  aam  to 
R.  K.  HiDCB,  Attorney  for  Wood,  Bradley  k  Go.  and  the 
other  half  to  R.  F.  Lyon,  Attorney  for  S.  M.  Wiley  &  Co. 
Boss  &  Leitcb,  after  dedacting  all  the  cost  on  the  esecntions 
in  the  Soperior  and  Inferior  Courts  of  same  date." 

CouDsel  for  claimant  objected  to  the  admission  in  CTidence 
of  said  ^ /a.  mih  the  entries  thereon,  and  saiil  order,  on  the 
following  grounds : 

Because  the  lery  and  sale  of  the  4th  of  Janaary,  18S3, 
both  took  place  on  the  same  day. 

Because  the  return  of  the  Sheriff  that  the  money  for 
which  four  negroes  sold,  was  applied  to  a  mortgage  fi,  fa.  in 
favor  of  M.  Whitfield,  does  not  sufficiently  account  for  the 
looney  arising  from  the  sale  of  the  four  negroea,  but  it  was 
incumbent  on  the  plaintiff  to  show  aliunde  that  the  money  so 
raised  was  properly  and  legally  applied,  or  that  the  mortgage 
fi.  fa.  was  the  (^est  and  entitled  to  the  money. 

Because  it  was  incnmbent  on  the  plaintiff  to  show  what 
amount  of  money  was  raised,  (as  the  amount  no,  where  ap- 
pears on  the  fi.  fa.)  and  how  muoh  was  paid  over  to  the  mort- 
gage^./a. 

Because  the  levy  of  the  fi.  fa.  on  the  five  negroes  on  the 
4th  of  January,  18A^,  was  a  satisfaction  of  the  fi.  fa.  so  far 
as  to  throw  upon  the  plaintiff  the  burden  of  proving  the 
aiDoant  the  negroes  sold  for,  and  that  it  was  properly  u^ 
plied,  and  that  the  proceeds  of  said  sale  were  applied  to  th» 
extinguishment  of  prior  liens,  or  that  it  was  otherwise  nnpro 
ductive  and  made  so  without  fault  in  the  plaintiff  or  levying 
officer. 

Because  the  fact  that  the  levy  and  sale  were  made  on  the 
same  day,  is  prima  fade  evidence  of  fraud  requiring  expla- 
nation. 

Because  the  order  entered  on  the  minutes  to  explain  what 
became  of  the  one  hundred  and  one  dollars,  is  too  vague  and 
general,  and  docs  not  sufficiently  explain  what  was  done  witJi 
the  money,  and  the  plaintiff  shonld  be  held  to  show  bow  and 
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Bi  what  ytty  it  was  applied,  to  vhat  executions  it  vas  paid, 
«nd  if  not  to  any  execotions,  vliat  has  become  of  it. 

The  Court  orer-ruled  all  these  objections  and  permitted 
tbe  JS.  fa.  and  order  to  go  in  evidence  to  the  Jur;';  to  irhich 
'Claimant's  Counsel  excepted. 

3d.  Plaintiff  then  introduced  Charles  W.  Horn,  the  claim- 
■ant,  who  testified  that  all  the  negroes  levied  on  and  clumed 
by  him,  were  negroes  which  Mrs.  Laodicea  J.  Harvard  had 
inherited  from  her  father's  estate ;  that  she  inherited  other  ne- 
.groes  from  her  grand-futher,  but  those  levied  on  came  from 
the  estate  of  hor  father,  Benjamin  W.  Hampton,  and  that 
«incG  her  marriage  with  Harvard  the  negroes  had  been  in  his 
IpossessioD  and  under  his  control ;  that  he  did  not  recollect  the 
exact  time  when  Harvard  moved  from  Thomasville  to  Albany, 
but  thinks  it  was  in  the  latter  part  of  the  year  1850,  or  the 
-early  part  of  1851. 

Plaintiff  here  closed,  and  the  following  evidence  was  intro- 
•daced  by  claimant: 

1st.  A  deed,  of  which  the  following  is  a  copy: 

State  of  Gboroia,  Tuohas  Cotjktt: 

This  indenture,  made  this  twenty-fourth  day  of  July  eigh- 
teen hundred  and  fifty,  between  John  Harvard,  of  the  Coun- 
ty and  State  aforesaid,  of  the  one  part,  and  William  L. 
Hampton,  of  the  County  of  Baker  and  State  aforesaid  of  the 
other  part,  witnesseth,  that  heretofore  John  Harvard  and 
Laodicea  Jane  Harvard,  wife  of  said  John  Harvard,  prior 
to  her  marriage,  Lcora  Jane  Hampton,  intermarried  with 
each  other.;  that  prior  thereto,  and  in  consideration  of  snob 
marriage,'!!  was  agreed  that  said Leora  Jane  Hampton  should 
hold,  ke^p,  retain  and  have  the  separate  right  of  her  prop- 
erty, for  the  use,  maintenance  and  support  of  the  said  Leora 
•oil  John  a.fter  marriage.  Now  this  indenture  witnesseth,  as 
well  for  the  consideration  aforesaid  as  also  the  consideration 
of  ten  dollars,  by  the  said  William  L.  Hampton,  trustee,  u 
hereinbefore  named,  paid  to  the  said  John  Harvard,  at  and 
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before  the  sealing  of  these  presents,  tbe  .receipt  wiiereof  is 
hereby  acknowledged,  hath  granted,  bargained.  Bold  aol 
ooDYeyetl,  and  doth  by  these  presents  grant,,  bargain,  sell 
i^nd  convey,  unto  the  said  William  L.  Hampton,  in  trust,  and 
trust  only,  for  the  benefit,  use  aud  interest  of  the  said  Leoi^ 
Jane,  ani  such  child  or  children  as  she  may  h*vc  by,  or  may 
be  begotten  by,  her  prtj-ent  husband,  John  Harvard,  the  fol- 
lowing slaves,  viz ;  Caswell,  a  man,  Haney  a  woman,  Ashley 
a,  boy,  Sarah  a  woman,  Nancy  a  girl  and  Fanny  a  girl :  To 
have  and  to  hold  the  said  bargained  slaves,  unto  the  said 
William  L.  Hampton,  in  trust,  and  trust  only,  for  the  use, 
interests  and  trust  purposes  aforesaid,  and  fur  no  other  pur- 
pose, interest  or  use  whatever,  to  him  and  his  heirs  forever.. 
But  should  the  said  John  Harvard  survive  the  said  Leora 
Jane,  the  said  slaves  are  to  be  lietd  in  and  continue  in  tr^t 
in  the  said  William  L.  Hampton,  for  the  use  of  tbe  said  Joha, 
Harvard  his  life-time ;  and  the  said  John  Harvard,  for  him- 
s«lf,  bia  Iicira  and  assigns,  the  title  to  said  slaves  doth  hereby 
vest  the  same  in  said  William  L.  Hampton,  for  the  purposes 
aforesaid.  In  witness  whereof  the  said  John  Harvard  bath 
JiercuDto  set  his  hand  and  seal,  the  day  and  year  above  irrit- 
ten.  (Signed)  JOHN  J.  HAKVARD,  [l.g.]    ■ 

Signed,  executed  and  delivered  in  prasenoo  of 
(Signed)      William  H.  Dasbbr,  .  .-■' 

JoBK  Miller, 

TnoMAB  M.  Bo«to:t,  J.  I.  C." 

This  deed  was  recorded  Jaly  26th,  1850,  in  the  County  of 
Thomas;  and  on  the  4th  of  March,  1852,  in  the  Connty  of 
Baker. 

2d.  Claimant  then  introduced  the  record  of  the  proceed- 
ioge  appointing  him,  Charles  W.  Horn,  trnstee,  in  lifta  of 
William  L.  Uanptov,  deeeued. 

3d.  J-VMES  D.  Hampton  testified,  that  before  the  m&rriags 
of  luB  ueice,  Mra.  Laodicea  J.  Harvard,  with  John  J.  Hai^ 
T*rd,  (ouc  of  the  defendants  in  ji.  fa.)  Mrs.  Hampton,  th« 
Hater-in-law  of  witness,  and  nother  of  said  L*«die«ft,  htiof 
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opposed  to  the  marriage,  becanse  she  knew  nothing  aboat  said 
'John  J.  requested  iritness  to  see  him  and  ascertain  something 
abont  him  ;  vitneaa  saw  Harvurd  and  st&ted  to  him,  among 
other  things,  the  groonde  of  Mrs.  Hampton's  objeetioos  to 
the  marriage,  and  Harvard  referred  witness  to  gentlemen  ib 
'Alabama,  where  he  then  lived,  for  his  character  ;  and  a»- 
sored  witness  that  he  did  not  desire  to  marry  witness'  neioe 
for  her  property,  bnt  that  so  far  as  the  property  waa  con- 
cerned, he  wonld  and  had  intended  to  settle  all  the  property 
eoming  to  his  intended  wife  from  her  father's  estate,  npoa 
iter,  and  desired  witsess  to  accept  the  trusteeship,  and  act  as 
her  troatee;  for  which  witness  refused  to  do  ;  witness  after- 
wards saw  Mrs.  Hampton  and  her  daughter,  and  told  then 
irhat  Harvard  had  agreed  to  do ;  Mrs.  Hampton,  upon  con- 
dition of  the  settlement,  espressed  herself  satisfied,  nod  as- 
■ented  to  the  marriage;  in  the  coarse  of  the  conversation, 
her  danghter  said  she  intended  to  marry  Harvard  any  way^ 
^irtietber  her  mother  vas  willing  or  not.  Witness  also  stated, 
that  tho  negroes  levied  on  were  all  inherited  by  Mrs.  Har- 
Tu^  &om  her  father's  estate,  and  at  the  time  of  her  marriage, 
irere  in  tbe  possession  of  the  administrator  of  her  father's  es- 
tate ;  that  since  her  marriage,  she  has  inherited  other  negroes 
•from  her  grand-father's  estate. 

4th.  Sauubl  Dickerbon  testified,  that  Harvard  came  to 
Albany  and  went  into  business  the  latter  part  of  1850,  and 
moved  his  family  in  the  early  part  of  1851. 

Plaintiff  then  introduced  in  rebuttal  David  A.  Vason,  who 
stated  that  Uarvurd  came  to  Albany  and  went  into  business 
with  Thombury  in  the  winter  of  1850. 

Plaintiff  also  introduced  the  declarations  in  the  following 
suits,  and  the  notes  upon  which  they  were  founded,  together 
with  the^./fl«.  issuing  from  the  judgments  obtained,  to-wit: 
one  in  favor  of  L.  M.  Wiley  &  Co.  vs.  T^fVuhjixy  &  Harvard, 
oa  a  note  dated  March  12th,  1S51,  ant  ~  months  after 

date,  for  $278  28  ;  one  in  favor  of  M..^  ;^^  North  vs.  the 
■KTse  parties  on  a  note  dated  March  8tb,  1851,  and  due  8 
months  after  date,  for  (173  55;  one  in  favor  of  Boas  k 


216     SUPREME  COURT  OF  GEORGIA. 

Horn,  trniUfl,  tn.  Rou  A  Leilcb. 

Leitoh  va.  the  same  |>arties  od  a  note  dated  March  6th,  1851y 
and  due  nine  montha  after  date,  for  $198  45,  and  Bererat 
others  for  different  amounts  of  the  same  dates. 

The  evidence  having  closed,  pluntiff's  Counsel  reqnested' 
the  Oonrt  to  charge  the  Jnry,  that  the  recital  in  the  deed* 
made  b^  Harvard  to  William  L.  Hampton,  tmstee,  tn  the- 
-effect,  "  that  prior  to  the  marriage,  and  in  consideration 
thereof,  it  was  agreed  that  the  said  Leodicea  Jane  Hampton 
should  hold,  beep,  retain  and  have  the  separate  right  of  her 
property,  for  the  use,  maintenance  and  support  of  the  said 
Leodicea  and  John  after  marriage,"  was  no  evidence  of  an 
ante<nuptia1  contract  between  Harvard  and  his  wife,  apd  the 
Jury  must  not  so  receive  it. 

Counsel  for  claimant  requested  the  Court  to  charge — • 

1st.  That  if  there  was  aliunde  testimony  of  the  existenoe 
of  such  a  contract  prior  to  the  marriage,  the  Jury  ought  to 
consider  the  recital  in  the  deed  as  evidence  of  the  ezistenoe 
of  the  contract,  it  being  an  admission  by  Harvard  against  liis 
interest. 

2d.  Claimant's  Counsel  also  requested  the  Court,  in  wri^ 
ting,  to  charge,  "  that  if  the  Jury  should  believe  there  was  an 
agreement  between  Harvard  and  his  wife  to  settle  the  pro- 
perty upon  her  before  the  marriage,  then,  a  Court  of  fiqnitj' 
-will,  at  any  time  after  the  msriiage,  enforce  the  contract, 
and  settle  the  property  upon  the  wife.  If  it  be  true,  that 
there  was  such  a  contract  made,  Harvard  never  had  a  titl^ 
to  the  property,  for  the  equitable  title  was  in  his  wife,  and  it 
is  good  against  creditors. 

3d.  "That  if  the  Jury  should  believe  there  was  no  sack 
contract  made,  then,  if  Harvard  voluntarily  settled  the  pro- 
perty that  she  inherited  from  her  father's  estate  as  a  di»- 
tributee,  upon  her,  in  consideration  of  personal  property  hav-  ' 
ing  come  to  Ver  an  'listriLutee  or  legatee,  then,  in  that  case, 
it  is  a  good  Q'''^^.¥d  settlement,  and  will  be  good  against  sU- 
subsequent  ote'itors." 

4th.  That  the  property  in  dispute  is  personal  property. 

5th.  That  to  attack  a  voluntary  settlement  for  fraud,  there 
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tanst  either  1>6  Bome  positive  evidence,  or  strong  presutDptire, 
evidence  of  fraud. 

The  Court  refused  to  charge  the  1st  and  2d  requests  in  the. 
IftDguage  requested,  but  charged  the  3d,  4th  and  5th. 

The  Court  then  charged  the  Jury,  that  the  recital  in  th» 
<leed  iras  no  evidence  of  an  antenuptial  contract,  and  they 
could  not  80  consider  it ;  that  if  thej  should  believe  from  the 
testimony  that  there  bad  been  an  antenuptial  agreement 
proved,  by  which  the  property  claimed  was  to  be  settled  on 
Mrs.  Harvard,  and  it  iraa  so  settled,  then,  the  title  in  the 
trustee  to  the  property  was  a  good  title,  and  the  property  was 
not  subject  to  the  debts  of  Harvard ;  and  in  order  for  the 
Jury  to  determine  whether  such  an  agreement  was  made  or 
not,  they  must  be  satisfied  that  Mrs.  Harvard  actually  stipo^- 
lated  with  Harvard  for  each  a  settlement  to  be  made  before 
the  marriage.  If  it  was  only  talked  about  between  the  par- 
ties, without  any  agreement,  it  was  no  contract;  and  the  sub-, 
aeqneat  act  of  Harvard,  in  making  the  deed,  will  not  make  it 
a  good  antenuptial  agreement.  But  if  the  Jury  should  con-' 
elude  that  no  antenuptial  agreement  had  been  proved,  it 
would  be  their  duty  to  determine  whether,  under  the  testi- 
mony, it  was  good  as  a  voluntary  deed,  or  postnuptial  set- 
tlement.  If  the  deed  was  made  by  Harvard  in  good  faith, 
and  not  for  the  purpose  of  defrauding  creditors,  it  secured  a.i 
good. title  in  the  trustee,  although  made  after  marriage,  and 
wotild  be  good  against  subsequent  creditors;  but  if  it  was. 
made  to  defraud  creditors,  the  property  conveyed  by  it  would 
■be  subject  to  the  debts  of  Harvard.  If  Harvard  took  pos- 
BesMon  of  the  property  after  the  marringc,  without  an  ante-' 
Bnptiol  agreement,  and  had  it  under  bis  control,  it  vested 
title  in  him — his  marital  rights  obtained,  and  the  property 
was  his  ;  and  if  this  was  all  the  property  Harvard  had,  and 
Harvard  made  a  voluntary  gift  of  it  to  his  wife,  and  immedi- 
ately afterwards  contracted  large  debts,  it  was  evidence  of 
fraud,  and  was  void  as  against  creditors. 

Counsel  for  claimant  then  requested  the   Court  to  charge 
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the  requests  the;  had  Bubmitted  m  vritiog.  The  Coort  said 
he  had  charged  thom  substantially,  but  not  in  the  language 
requested ;  and  the  Conrt  refused  to  charge  them  in  the  lan- 
guage as  requested,  and  also  refused  to  read  them  to  the 
Jury. 

After  the  general  charge  of  the  Conrt  was  concladed^ 
Counsel  for  claimaot  asked  the  Judge  if  he  was  rightly  under- 
stood— to  charge  the  Jury,  "  that  if  Harvard  had  got  posses- 
noQ  of  the  property  of  his  vife  after  his  marriage,  withoat- 
ftny  antenuptial  agreement,  and  then  made  the  deed  of  set- 
tlemont,  it  was  a  voluntary  settlement."  The  Court  res- 
ponded, that  it  had  so  charged. 

Claimant's  CoddsoI  then  asked  the  Court  to  charge  the 
Jury,  that  if  they  believed  Harvard  promised  his  wife's  uncle, 
James  D.  Hampton,  before  the  marriage,  to  fietUe,her  proper- 
ty on  her,  it  was  proper  for  their  consideration  to  show  the 
truth  of  the  recital  in  the  deed,  that  an  agreement  to  do  go- 
did  exist  at  the  time  of  the  marriage.  This  request  the- 
Court  gave  in  charge. 

Then  Counsel  for  plaintiff  in  fi.fa.  requested  the  Court  to 
charge  the  Jury,  that  the  declaration  of  Mrs.  Harvard  before 
her  marriage,  and  in  presence  of  her  mother,  and  on  being 
informed  by  her  uncle  that  Harvard  had  promised  to  settle 
her  property  on  her,  "  that  she  intended  to  marry  him  any 
how,"  was  evidence  going  to  show  that  no  agreement  existed' 
at  the  time  of  the  marriage,  to  settle  the  property. 

The  Court  remarked  to  the.  Jury,  "  that  is  true,  and  I  sa 
charge  you." 

The  Jury  found  a  verdict  subjecting  the  property;  and 
Counsel  for  claimant  now  assign  as  error  the  general  charge 
of  the  Court  to  the  Jury,  and  the  charges  given  at  the  in- 
stance of  plaintiff's  Counsel ;  also,  the  refusal  of  the  Court 
,  to  charge  in  the  language  of  the  requeats  submitted  by  claim- 
ant's Counsel ;  and  the  admission  of  plaintiff's  ^.  fa.  with- 
&e  entries  thereon,  in  evidence. 
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Hbkry  Mobgak  aad  Lorr  Warkem,  for  plaintifT  in  error. 

S.  F.  Ltob  and  B.  H.  Clark,  for  defendants  in  error. 

Sy  the  Court. — ^Bennino,  J.  delivering  the  opinion. 

"Wm  the  Court  below  right  in  over-ruling  the  objectiona  to 
!t%e  admission  in  evidence  of  the  claim  fi.  fa.  ? 

TfaejS.  fa.  was  for  only  505  83.  It  had  on  its  hack  an 
-entry,  stating  that  it  had  been  levied  on  five  negroes.  This 
■entry  bore  date  the  4th  of  January,  1883.  The/,  fa.  had 
also  on  its  back,  another  entry  of  the  same  date,  stating  that  the 
negroes  levied  on  had  been  sold  on  that  day;  and  that  the 
money  for  which  fonr  of  them  sold,  had  been  applied  to  a 
mortgage  _^.  fa. ;  and  that  the  money  for  which  the  fifth  sold, 
-Imi]  been  held  up  subject  to  the  order  of  the  Court. 

As  to  the  money  arising  ^om  the  sale  of  the  fifth  negro, 
'the  Court  ordered  it  to  be  applied  to  other  fi.  fat. 

The  main  objection  to  the  admission  of  the  /.  fa.  vas,  that 
the  entries  on  its  back  ehowod  it  to  be  satisfied. 

When  a.fi.fa.  has  been  levied  on  personal  property,  suffi- 
cient in  value  to  satisfy  the_^.'^.  tho  presumption  is,  that  it 
.lias  been  satisfied. 

This  presumption  may,  however,  be  rebutted,  by  showing 
-that  the  property,  at  its  true  ludue^  was  applied  to  higher  de-  - 
mauds  on  the  property;  and  showing  that  the  property  was 
Bold  at  a  regular  sale,  and  that  the  money  arising  from  the 
'  sale  wafi  applied  to  eneh  higher  demands,  would  be  showing 
that  the  property,  at  its  true  value,  was  so  applied;  because, 
it  is  to  be  presumed  that  property  sold  at  a  regular  sale, 
fetches  its  true  value.  But,  showing  that  the  property  was 
sold  at  an  irregular  sale,  as  that  it  was  sold  on  the  same  day 
on  which  it  was  seized ;  and  therefore,  that  it  was  sold  in  the 
absence  of  advertisement;  and  then,  showing  thaf  the  pro- 
ceeds  of  such  irregular  sale  were  applied  to  such  higher  de- 
mands, Toold  not  be  showing  that  the  property,  at  its  true 
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Talne,  was  so  applied ;  for,  it  is  to  b«  presumed  that  property 
Bold  in  such  an  irregular  and  hastj  manner,  would  not  fetch 
its  full  value.  Thererore,  such  a  showing  as  this,  would  not 
rebut  the  presumption  of  satisfaction  ariaing  from  the  levy's 
being  on  property  sufficient,  in  value,  to  satisfy  the  ji,  fa. 

And  such  a  showing  as  this,  was  the  showing  of  this  plain- 
tiff in  _;!. /a.  in  respect  to  the  levy  entered  on  the  ^ /a.  The 
showing  was  therefore  not  sufficient. 

[1.]  He  ought  to  have  shown  that  the  property,  though 
sold  irregularly,  brought  its  full  value ;  and  yet,  did  not 
bring  enough  to  do  more  than  satisfy  the  higher  demands 
upon  it;  or,  at  least,  he  ought  to  have  shown  that  the  pro- 
perty, when  rated  at  its  full  value,  would  not  have  been  suffi- 
dent  to  do  more  than  satisfy  such  higher  demands. 

Not  having  done  this,  hie^.  fa,  ae  we  think,  ought  not  to 
have  been  received  in  evidence. 

The  other  objections  to  the  admission  of  the  fi.  fa.  resolve 
themselves  into  this :  that  it  does  not  sufficiently  appear  that 
the  debts  to  which  the  proceeds  of  the  sale,  irregular  as  it 
lyaa,  were  applied,  had  priority  over  the  fi.  fa.  What  does 
appear,  amounts  to  this:  that  all  the  proceeds  of  the  sale  were 
^plied  by  the  Sheriff,  acting  either  on  his  own  responsibility, 
(^  acting  under  an  order  of  the  Court,  to  other  debts.  And 
prima  facie,  it  is  to  be  presumed,  that  this  was  a  proper  ap- 
plication of  them ;  for,  prima  facte,  it  is  to  be  presumed,  of 
all  officers,  that  they  do  not  violate  their  dsty. 

The  deed  of  settlement  contained  a  recital  of  an  antenup- 
tial contracU     This  recital,  the  claimant  contended,  was  evi- 
dence for  him. 
:  The  Court  held  that  it  was  not.     Was  the  Court  right ! 

It  is  a  general  principle,  that  declarations  made  by  a  per- 
son, if  they  are  adverse  to  his  interest  when  made,  are  evi- 
dence against  him,  and  against  all  porsons  claiming  under 
him  by  a  right  arising  subsequent  to  the  declaratioos.  (Ivat 
M.  Finch  ;  1  Taunt.  161 ;  2  Phil.  Ev.  Cow.  J-  Siirt  ^otet, 
note  481.) 
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Recitals  id  &  deed  are  but  tlio  doclaratione  of  the  author 
^of  the  deed.     (Id.  note  869.) 

Harv&rd  was  one  of  the  makers  of  the  deed  of  scttlemeat ; 
tod  therefore,  was  one  of  the  makers  of  the  recital  coatained 
in  that  deed. 

He  was  also  the  defendant  in  the  claim  fi.fa. — thefi-fa. 
that  was  seeking  to  condemn  the  property  settled  by  the 
deed. 

Now  the  plaintiff  in  the  Ji.  fa.  in  a  claim  ease,  can  rely 
-upon  no  title  but  that  of  the  defendant  in  thofi.fa.  He  is 
iapricity  with  the  defendant  in  t'befi.fa. 

Therefore,  the  plaintiSa  in  thia  caso  were  in  privity  witli 
fiarranl — they  had  to  claim  under  him. 

The  only  question  remMning,  therefore,  19  thia :  did  they 
elum  under  him  by  a  right  tliat  aroBC  subsequently  to  the  ' 
date  of  the  deed,  oxA  consequently,  to.  the  date  of  the  recital  X 
And  the  answer  is,  that  they  did.  The  note  on  which  their 
jE.  fa.  was  founded,  was  made  on  the  tith  of  March,  1851. 
The  deed  was  made  on  the  24th  of  July,  1850. 

This  being  so,  the  recital,  when  made,  was  against  the  in- 
terest of  Harvard. 

It  follows,  then,  that  by  the  general  principle  above  stated, 
^he  recital  was  evidence  against  Harvard,  and  also  against 
the  plaintiffs  in  fi.Ja.  for  they  claimeil  under  him. 

Is  there  anything  in  this  case  to  take  «uch  a  recital  out  of 
the  general  rule  1  It  is  said  that  tliere'  is.  It  is  said  that 
tbere  is  something  in  the  nature  of  a  claim  case,  that  forbids 
the  admissions  of  the  defendant  in  fi.fa.  even  though  made 
a^^nst  bis  interest,  from  being  received  in  evidence  for  the 
claimant ;  and  ^t,  a  claim  is  but  a  stiitutory  substitute  for 
certain  Common  Law  forms  of  action  tliat,  themselves,  do  not 
have  any  sncll  effect.  By  an  action  of  trespass  against  the 
Bberiff,  or  an  action  of  trover  against  tlio  purchaser,  the 
claimant  can  attain,  in  Bubstance,  all  tliat  he  can  attain  by  » 
claim.  And  in  an  action  taking  citljcr  oi  these  two  forms, 
be  woald  have  the  right  to  use  the  sayings  of  the  defendant 
.iM.fi.fa.  if  adverse  to  the  defendant's' interest,  as  evidence; 
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and  his  action  may  Htill  take  cither  of  these  forme.  I 
am  wrong,  to  say  that  the  claim  is  a.  statutory  aubstitute  for 
them.  It  is  not  a  Bubstitute  for  them.  It  ia  a  form  in  ad' 
dition  to  them — a  form  hj  which,  what  they  would  accom- 
plbh,  is  accomplished  more  simply.  Did  the  Statute  giving 
this  form,  repeal  any  vulo  of  evidence,  ao  far  as  this  form  waa 
concerned  ?     Did  it  rejical  anything?     No. 

There  is  not  any  decision  of  this  Court  that  goes  the  length 
of  determining,  that  sayinga  of  the  defendant  in  fi.  fa.  adverse 
to  bis  interest,  made  not  only  before  the  origin  of  the  claim 
case,  but  before  the  origin  of  the  debt  on  which  the  claim  fi, 
fa.  is  founded,  are  inadmissible  for  the  claimant.  But  that  is 
the  length  to  which  tho  decision  of  the  Court  below,  in  thia 
case,  goes. 

[2.]  We  think,  therefore,  that  the  recital  was  ^n»ia/a«e 
evidence  for  the  claimant ;  and  consequently,  that  the  Coort 
erred  in  charging  that  it  was  not  evidence  for  him. 
■  The  Court,  in  tho  course  of  its  charge,  told  the  Jury,  that 
"  If  Harvard  took  possesaion  of  the  property  after  the  mar- 
riage, without  an  antenuptial  agreement,  and  had  it  under  his 
control,  it  vested  title  in  him — his  marital  rights  obtained 
and  the  property  was  his ;  and  if  this  was  all  the  property 
Harvard  had,  and  Harvard  made  a  voluntary  gift  of  it  to  his 
wife,  and  immediately  afterwards  contracted  large  debts,  it 
was  evidence  of  fraud,  and  waa  void  against  creditors."  By 
the  words,  "immediately  afterwards,"  we  understand  the 
Court  to  have  had  reference  to  the  facts  of  the  case  ;  and 
therefore,  to  have  intended  the  interval  of  time  between  the 
making  of  the  deed  and  tho  contracting  of  the  debt. 

And  with  this  import  to  those  words,  the  charge  amounts 
to  this:  that  if  tho  property  once  vested  in  Harvard,  and  it 
was  all  he  had,  and  he  made  a  voluntary  gift  of  it  to  his  wife; 
and  not  more  than  six  or  seven  months  afterwards,  contract- 
ed largo  debts,  the  gift  mas  fraudulent,  as  against  creditors; 
and  waa  therefore  void  as  to  creditors ;  that  is  to  say,  that  so 
contracting  such  debts  was  condueive  evidence  of  fraud 
•gainst  creditors.    Is  this  bo  ? 
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What  shall  be  the  ttoswor  to  this  question^  depends  upoB 
what  is  the  mesning  of  the  13'A  Uliz.  ch.  5,  the  abstract  of 
wfaich,  in  Cob6'i  Digest,  is  as  follows:  "That  every  coavey- 
ance  of  real  or  personal  estate,  bj  writing  or  otherwise,  nnd 
every  bond,  suit,  jadgment  and  execution  that  shall  be  bad 
or  made  to  delay  or  defraud  creditors  or  others  of  their 
debts  and  other  lightb,  shall  be  void  as  against  such  credi- 
tors, &c.  and  them  only.  But  that  the  Act  shall  not  extend 
to  any  conveyance  on  good  consideration,  and  bona  fide  i» 
persons  without  notice  of  the  fraud." 

Unless  a  deed  ie  made  with  the  intention  to  delay  or  de- 
&aad  creditors  and  others,  it  is  plain  that  it  is  not  within  the 
Act. 

Kow  when  a  man  makes  a  voluntary  deed  of  even  all  his 
property,  it  is  at  least  &  pottible  thing  that  he  does  not  In- 
tend to  defraud  some  person  who  may  become  his  creditor 
six  months  afterwards.  The  man  may  think  that  he  will 
never  go  in  debt  to  any  body ;  the  sal^ect  of  his  going  ia 
debt  may  not  be  in  his  mind ;  he  may  feel  that  if  be  ever 
does  go  in  debt,  he  will  be  able  to  pay  out  by  his  future  ao 
qnisitions.  If  any  of  these  tbiogs  be  true  of  him,  it  is  man- 
ifest that  he  does  not,  at  the  time  when  be  makes  the  deed, 
intend,  by  the  deed,  to  defraud  his  future  creditors. 

Yet,  the  chaise  says,  in  effect,  that  it  is  not  postible  for  a 
man  to  make  snch  a  deed  without  intending,  at  the  time,  to 
defraud  every  person  who  may,  in  six  months  afterwards, 
become  his  creditor. 

[8.3  And  therefore,  we  think  the  charge  too  general  and 
tweeping. 

Had  the  Court  told  the  Jury,  that  if  the  circumstances 
irhich  the  Court  enumerates  existed,  tbey  would  constitute 
such  evidence  of  fraud,  that  it  would  be  necessary  for  the 
claimant  to  rebut  them,  in  order  to  prevent  the  deed  from 
being  considered  fraudulent  and  void,  the  Court  would  have 
told  them  what,  in  the  opinion  of  one  member  of  this  Court, 
is  now  law;  and  what,  in  the  opinion  of  the  other  two  ffiem- 
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tiers,  Tas  law  ntitil  the  passage  of  the  Act  of  1847,  "to  re- 
quire marriage  settlements  to  be  recorded." 

The  view  which  has  been  presented  of  the  Statnte  of  th© 
13  Eliz.  ck.  5,  may  not  he  in  accordance  with  the  later  En- 
glish decisions.  lEut  we  think  it  sufficiently  supported  bj 
&uch  as  existed  at  the  time  when  the  law  of  England  became 
the  law  of  Georgia.  The  Supreme  Court  of  the  United 
States  say,  "  There  is  some  contrariety  and  some  ambiguity 
in  the  old  cases  on  this  subject.  Bat  this  Court  conceives 
that  the  modern  decisions,  establishing  the  absolute  concln- 
aiveness  of  a  subsequent  sale,  to  fix  fraud  on  a  family  settle- 
ment, made  without  valuable  consideration — fraud,  not  to  b& 
repelled  by  any  circumstances  whatever,  go  beyond  the  con- 
struction which  prevailed  at  the  American  Revolution,  and 
ought  not  to  be  followed."     (1  Store's  JSq.  §431.) 

In  the  opinion  of  Judge  LnupEiH  and  myself,  however, 
the  Statute  aforesaid  of  1847,  has  much  to  do  with  the  ques* 
tion  under  consideration. 

The  third  section  of  that  Act  is  in  the  following  words  : 
"  If  any  such  instrument"  (marriage  agreement  or  settle- 
ment) "  be  not  recorded  within  the  time  prescribed  by  this 
Act,  the  same  shall  not  be  of  any  force  or  effect  against 
a  bona  fide  purt^aser,  without  notice,  or  bona  fide  creditor, 
without  notice,  or  bona  fide  surety,  without  noUce,  who  may 
purchase,  or  give  credit,  or  become  surety,  before  the  actoal 
recording  of  the  same." 

In  the  opinion  of  Judge  LuHPElN  and  myself,  the  nator^ 
if  not  the  necessary,  implication  from  this  language  is,  that 
if  the  instrument  bo  recorded  within  the  time  prescribed  by 
the  Act,  it  shall  be  of  force  even  against  a  bona  fide  purcha- 
ser, without  notice,  a  bona  fide  creditor,  without  notice,  or  a 
bona  fide  surety,  without  notice ;  and  therefore,  we  think  that 
if  a  voluntary  marriage  agreement  bo  duly  recorded,  thepre- 
sumption  must  be,  that  it  is  not  fraudulent;  and  that  this  is 
a  presumption  to  be  rebutted  only  by  showing  something  that 
"wouM  amount  to  positive,  actual  rTa.ad:  Such,  for  csample, 
aa  the  settler's  hiding  the  record  book  and  inducing  the  Clerk 
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to  tell  the  persDO  inqmriDg  for  it,  that  it  contained  no  record 
of  ft  msniage  settlement,  irben  it  did  contain  the  record  of 
one. 

This  Act  oaght  certainly  to  receive  the  same  kind  of  ooa- 
rtmetion  which  the  other  Begietry  Acts  have  receired. 

This  marriage  settlement  was  recorded  in  titre.  It  was 
mftde  on  the  24th  of  July,  1850,  and  irss  recorded  on  the 

seth. 

The  creditor  had,  therefore,  in  this  case,  more  than  six- 
slonthB  record-notice  of  the  settlement. 

On  the  remaining  point  in  the  case,  we  express  no  opinion. 
The  bill  of  exceptions  does  not  disclose  whether  Mrs.  Har- 
TM^d,  at  the  time  when  she  said  "  she  intended  to  many 
Harvard  anyhow,"  was  under  age,  nor,  if  she  was,  who  was 
Het  gnardian ;  nor  does  it  distinctly  disclose  in  whose  a«taal 
possession  the  property  was  at  that  time,  or  was  at  the  time' 
when  it  was  turned  over  to  Harvard.  And  these  ore  matters 
which  affect  the  law  of  the  point. 

The  new  trial  which  we  grant  is  founded,  therefore,  upon 
Ae  points  previously  considered. 


Ko.  40. — William  Betholds,  plaintiff  in  error,  oi.  Thohas 
Lton,  defendant. 

[!.}  Where  tbcre  is  no  prouss  Dor  wuver  of  procciB,  to  ft  declftnition,  a 

jadgmsiit  rendered  thereon  U  void ;  otherwUe,  where  there  1(  >  walToi  of 

copf  and  procesi. 
It.']  Hot  necenArj,  in  b  auit  to  kHto  a  dormant  judgment,  for  the  plaintUT 

to  proTe  that  an  execQtion  isBaed  thereon  is  not  vital  and  effectiTe.     If 

nek  be  the  Tact,  it  ia  a  matter  of  defence. 
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Attactunent,  kc.  in  Baker.  Tried  before  Judge  AlIiEH, 
Mft7  Term,  1866. 

Thomas  Lycm  Bued  oat  an  attachmeot  against  William. 
Beynolds,  founded  apon  vliich  a  declaration  was  filed  defll»- 
Ting  upon  two  judgments  alleged  to  have  been  obtained  by 
the  plaintiff  against  the  defendant,  one  for  (79  principal  debV 
$85  70  intercBt  and  costs  of  suit,  and  the  other  for  959  50 
principal,  9^  24  interest  and  coats.  Both  judgments  ob- 
tftned  at  the  October  Term,  1840,  of  Lincoln  Superior  Court. 

Upon  the  trial  the  plaintiff  offered  in  evidence  ezemplifica^ 
tions  of  the  said  two  jadgments.  To  which  defendant  ob- 
jected, on  two  grounds — 

lat.  "  Because  defendant  had  never  waived  process,  that 
process  had  never  been  attached,  and  that  said  jadgments 
were  therefore  void." 

2d.  "Because  the  exemplifications  showed  that  fi-fa*.  had- 
been  issued  on  each  judgment ;  and  that  though  they  were 
apparently  dormant,  could  not  be  offered  in  eridence  nntil-' 
•aid  JL  fat.  were  produced  or  were  shown  to  be  dormant ;  also, 
tor  the  want  of  proper  entries." 

The  exemplification  offered  in  evidence  showed,  in  the  suit 
irbieh  resulted  in  the  first  named  judgment,  this  acknowledge 
ment  of  service : 

**  I  at^owkdge  service  on  the  within  writ. 

WM.  BEyWOLDS." 

And  in  tlis  second,  this : 

« I  acknowledge  due  and  legal  service  of  the  witlun  writ,  ■ 
ftnd  waive  copy  and  ptocess.  WM.  BEYlfOLDS." 

No  original  proceui  in  either  case. 

In  the  first  case,  a  j!.  fa.  is  shown  to  have  issued  on  tbe  - 
14th  Nov.  1840. 
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Id  th«  second,  on  the  lOth  Nov.  1840 ;  and  mithing  fur- 
Uier  appears  in  either  case,  with  reference  to  these  Ji.  fas. 

The  Court  below  OTer-mled  both  objectioDs,  holding — 

Ist.  That  there  was  a  safficient  waiver  of  process  in  botk 
cases. 

2d.  That  said  exemplifications  were  sufficient  to  antboriee 
plaintiff' to  recover  without  producing  the  fi.  fat.  To  which 
•defendant  excepted. 

Plaintiff  then  read  these  exemplifications  in  evidence  and 
dewed.  The  defendant  offered  no  testtraony.  Verdict  for 
,plaintiff.  Defendant  asugns  error  upon  the  two  points  deci- 
ded. 

W.  £.  Shitb,  for  plaintiff  in  error. 

Steozibb  &,  S1.AIIQHTSB,  contra. 

By  the  Court. — ^MoDonald,  J.  delivering  the  opinion. 

[l.j  There  was  no  process  to  the  declaration  in  the  origi- 
sal  case  in  Lincoln  County,  in  which  a  judgment  was  ren- 
dered for  seventy-nine  dollars.  There  was  no  waiver  of  pro- 
cess by  the  defendant.  The  whole  proceedings,  in  this  case, 
are  void  for  the  want  of  process  under  the  Judiciary  Act  of 
1799,  and  it  is  not  aided  by  the  Act  of  1840.  LiaU  vs.  In- 
gram et  aL  (16  €fa.  S.  194.)  The  Court,  therefore,  erred  in 
admitting  in  evidence  the  exemplification  of  that  judgment. 

There  was  a  waiver  of  copy  and  process  in  the  other  case, 
and  the  exemplification  of  that  judgment  was  properly  ad- 
mitted.   {Ibii.) 

[^2.]  The  objection  to  the  exemplifications,  on  the  ground 
that  they  showed  the  issuance  of  executions  on  the  judg- 
ments, and  did  not  show  that  the  executions  were  dormant, 
was  rightfully  over-ruled  by  the  Court. 

"Write  of ^  fa.  were  issued  in  November,  1840.  It  was  no 
objeotton  to  the  admissibility  in  evidence  of  the  record  of  the 
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jadgments,  that  it  did  not  Bhow  that  the  executions  were  dor- 
maot.  It  did  not  show  that  thej  had  been  retnmed.  If  ^ 
jndgmentB  had  been  satisfied,  or  were  sUll  vital  and  effective, 
it  was  a  matter  of  defence. 

The  judgment  of  the  Oonrt  below  must  be  reversefl,  and  a 
new  trial  is  ordered,  unless  the  plaintiff  shall  remit  the  amount 
of  the  judgment,  principal,  interest  and  costs,  the  exempli£< 
cation  of  which  was  improperly  admitted  in  evidence;  and  it 
is  adjudged  that  the  defendant  in  error  paj  the  costs  of  pros- 
ecuting the  case  in  thia  Court. 


No.  41. — William  W.  Poulan,  plaintiff  in  error,  v>.  Littlb- 
TOiT  Sbllebs,  defendant.    Butts  vg.  Roberts. 


[3.]  Titlaia  eridcDce  of  the  right  of  poaaeraion,  Midistdmluilile  andcc  tU* 
Act  for  thii  purpose. 

[3.]  Tba  coanter  affidarit  or  the  occnpuit,  to  iTOid  bein^  diipou«ned, 
■boald  Itkte  that  he  bona  fide,  or  ia  good  faitb,  claimi  the  legal  right  to 
the  poMeggioD  of  the  p^emliei ;  and  hii  proof  shonld  show  that  fact 

AfSdavit,  &c.  from  Saker.  Tried  before  Judge  Allbs, 
Ma;  Term,  1856. 

William  W.  Poulan  made  his  affidavit  according  to  the 
Statute  in  such  cases  made  and  provided,  cluming  right  of 
posseBsion  to  lot  of  land  No.  4,  in  the  Ilth  district  of  Baker, 
and  declaring  that  Littleton  Sellers  was  in  possession ;  the 
latter  made  his  counter  affidavit,  and  the  Sheriff  returned  the 
papers  to  Court. 

Upon  the  trial  of  the  issue  thus  made,  the  firet  affiant, 
Poulan,  offered  in  evidence  a  copy  grant  from  the  State  of 
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-Geor^a  to  Levis  Pollock.  The  Court  rejected  this  paper 
apOD  the  grouDcI,  that  under  onr  Statute  authorizing  sud 
proceeding,  there  could  be  no  investigation  of  title  by  the 
■Coort  and  Jury. 

To  this  ruling  the  plaintiff  excepted,  and  assigns  the  same 
as  error. 


William  E.  Smith,  for  plaintiff  in  error. 
Stbozier  k  Slaughter,  coiUra. 


Affidavit,  &c.    in  Marion.    Tried  before  Judj 
March  Term,  1856. 


This  vas  an  iasue  between  William  S.  Butt  as  plaintiff^ 
-and  AnderBon  Roberts  as  defendant,  formed  in  parsuance  of 
the  Act  of  1854,  "to  protect  the  owners  of  land,"  tc.  in 
irhich  both  parties  "bona  fide  claimed  the  right  to  the  po9- 
sesuon  of  the  land"  in  dispute. 

On  the  trial,  both  parties  offered  in  evidence  proof  of  title 
of  honafide  claim,  and  of  right  of  possession. 

The  Court  charged  the  Jury,  "  that  if  defendant  had  shown 
that  he  did  tona  fide  claim  the  possession  of  said  land,  it 
made  no  difference  who  was  entitled  to  the  possession ;  that 
if  said  defendant  had  shown  that  he  bona  fide  claimed  the 
light  of  possession,  that  then  thej*  must  find  for  the  defend- 
ant, although  they  might  believe  from  the  testimony  that 
said  plaintiff  was  entitled  to  the  possession;  and  the  question 
iras,  whether  the  defendant  honafide  claimed  the  right  to  the 
possession;  and  not  whether  he  had  the  right  to  the  posses- 
.non."     To  which  ruling.  Counsel  for  plaintiff  excepted. 

Blanfoed  &  Cbawfobd,  for  plaintiff  in  error. 
SiDBBS  &  Hill;  Miller  &  Hall,  contra. 
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£^  the  Court. — LuuPEiir,  J.  delivering  the  opinion. 

[1.]  These  cues  in  vol  re  &  construction  of  the  Act  of  1853-'4, 
to  protect  the  owners  uf  lands  and  tenements  against  intra- 
ders. 

Section  I.  enacts,  "  That  from  and  after  the  passage  of  the 
Act,  the  following  shall  be  a  summary  process  for  ejecting 
intruders  from  the  possession  of  lands  and  tenements: 

"When  any  person  shall  subscribe  an  affidavit  before  any 
officer  qualified  to  administer  an  oath,  stating  that  he,  either 
for  himself  or  as  agent  for  some  other  named  person,  does 
bona  fide  claim  the  right  of  possession  to  any  land  or  tene- 
ment, (describing  it,)  and  that  such  land  or  tenement  is  in 
the  possession  of  a  named  person,  who  does  not,  in  good  faitfa^ 
olum  a  right  to  such  possession,  and  yet,  refuses  to  abandon 
the  same ;  and  when  such  affidavit  shall  be  delivered  to  tjte 
Sheriff  of  the  comity  where  the  land  or  tenement  lies,  then, 
and  in  that  case,  it  shall  be  the  duty  of  the  Sheriff,  at  the 
earliest  practicable  day,  to  exhibit  such  affidavit  to  the  per- 
son described  as  being  in  possession  of  the  land  or  tenement, 
and  to  turn  such  person  out  of  possession,  unless  the  perua 
BO  in  possession  shall,  at  once,  tender  to  the  Sheriff  a  counter 
affidavit,  stating  that  he  does,  in  good  faith,  claim  a  legal 
right  to  the  poesession  of  such  land  or  tenement. 

Section  II.  ia  pretermitted,  having  nothing  to  do  with  the 
point  under  discussion. 

Section  III.  "Whenever  an  affidavit,  in  the  terms  of  the 
first  section  of  this  Act,  shall  be  tendered  to  the  Sheriff  by 
the  person  in  poBsession,  then  and  in  that  case,  the  procesB 
prescribed  herein  shall  be  stopped — the  contending  partiei 
shall  be  remitted  to  their  respective  rights,  and  the  Sheriff 
shall  deposit  both  affidavits  in  the  office  of  the  Clerk  of  the 
Superior  Court  of  the  county  in  which  the  land  lies;  upon 
which,  an  issue  may  be  made  up  and  tried  by  a  Jury  accor- 
ding to  the  laws  of  this  State;  and  if  the  finding  i&  for  plain- 
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tiff  or  movant,  the  Clerk  shall  issae  upon  the  jndgment  a  wrtt 
oi  haberi  fcuiat  po98€*»ionemt  inclading  Afi.fa.  for  the  CMt." 

It  will  he  perceived,  that  the  movant  must  swear,  in  thtt 
first  place,  that  he  bona^e  claima  the  right  of  poeBeesioD  to 
the  premises,  and  that  the  person  in  possessioa  does  not,  im 
good  iaith,  claim  the  right  to  such  posaession ;  and  yet,  refn- 
sea  to  abandon  or  surrender  the  same.  This  affidavit  being 
exhibited  to  the  person  in  possession,  he  makes  a  counter 
affidavit,  stating  that  ho  does,  in  good  faith,  claim  a  legal 
right  to  the  possession  of  the  disputed  premises. 

These  two  affidavits  being  taken,  the  process  is  stopped, 
and  the  affidavits  are  filed  with  the  Clerk  of  the  Superior 
Court  of  the  county  where  the  lands  or  tenements  lie.  And 
Upon  these  affidavits,  the  issue  is  formed  and  tried  by  the 
Jary. 

[2.3  What  is  that  issue?  Is  it  the  same  as  in  an  action  of 
ejectment?  We  think  not.  It  is  co-extensive  only  with  the 
ease  made  by  the  affidavits,  when  the  movant  has  shown  his 
right  of  possession,  which  be  may  do  by  showing  title.  His 
side  of  the  case  is  made  out.  Does  this  impoae  upon  the  ten- 
ant the  burden  of  proving  paramount  title  in  himself  or  an- 
other? We  think  not.  He  has  only  to  make  it  appear  that 
lie  is  not  an  "  intruder,"  for  it  is  against  such  only  that  the 
Statute  gives  a  remedy ;  that  he  is  neither  squatter  nor  dis- 
aeixor;  hut  that  he  has  taken  poBsession  under  a  bona  fide 
elum  of  the  legal  right  to  do  bo.  In  other  words,  if  the  00- 
capant  shall  make  it  appear  that  he  has  entered  under  cir> 
enmstances  which  wonld  constitute  a  statutory  title  by  ad- 
Terse  poaseseion,  provided  it  should  continne  without  inter- 
ruption for  seven  years,  then,  in  the  opision  of  this  Coort, 
he  cannot  he  turned  out  under  this  summary  proceeding ; 
and  the  party  will  he  driven  to  his  action  of  ejectment. 

Tested  by  this  rule,  how  stands  the  case  of  Poulan  va.  Sel- 
lers ?  Fonlan,  the  mpvant,  offered  a  copy  grant  from  the 
State  to  Pollock,  under  whom  be  claimed,  which  was  rejected 
by  the  Court,  upon  the  idea  that  the  title  was  not  in  dispute . 
In  ruling  oat  tins  testimony,  we  think  the  Court  erred.    Bj 
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.  showing  title  to  the  lot,  Poulan  established,  prima  fade  at 
leMt,  his  right  to  the  poBsession  of  it ;  and  the  evidenee  vas 
legitimate  and  proper  for  that  pnipose. 

How  stands  the  case  of  Bntt  against  Roberts  ?  Rotwrtfl 
went  into  posBession  under  a  Sheriff's  deed  made  to  Miller, 
as  the  tenant  of  Miller.  And  the  Oourt  decided,  and  we 
think  correctly,  that  aotwithfitanding  the  morant  claimed 
Under  a  prior  Sheriff's  deed  to  the  land,  still,  Roberts  could 
BOt  be  tamed  ont,  onder  the  Act. 

[3.]  We  think,  however,  that  the  Court  erred  in  instraot- 
ug  the  Jnry,  that  if  Roberts  fiOTia^0  claimed  the  rigbt  of" 
possession,  that  thej  must  find  for  him.  And  that  the  ques- 
tion was,  whether  the  defendant  honafide  claimed  the  right 
of  posBession. 

The  charge  was  inaccurate  in  this :  The  defendant  is  re- 
quired, under  the  Statute,  to  swear  and  show,  that  he  bona 
fide  clums  the  legal  right  to  the  possession.  The  word  legai 
is  omitted  in  the  Court's  charge;  and  yet,  it  was  evidently 
designed  to  be  significant  in  this  Act.  And  on  this  account 
alone,  we  most  reverse  the  judgment. 
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Ho.  42.— Mary  0.  Westpall,  by  her  next  friend,  Charlbs 
C.  O'Nbal,  plMntiff  in  error,  vb.  Scott,  CabHabt  &  Co. 
:    defeoduDts  in  error. 

{!.]  A  party  cuinot  interpow,  la  Eqnitj,  In  a  coDtrorersj  betwean  other!  In 
regard  to  a  matter  lb  which  he  hu  do  interest^  and  cannot  be  aSbcted  bj 
tbe  decree. 

{3.]  When  the  plaintiff!  hBTo  elected  to  proceed  at  Law,  and  the  remedy,  ac- 
cording to  the  ca^e  made  by  tbe  bill  is  adequate,  a  Court  of  ChaooerywiU 

.    not  entertaiajamdlctian  oftbe  canae  by  enjoiDingit. 

la  Gqnity,  in  Doogfaorty  Snperior  Court.  Decided  by 
Judge  Allen,  May  Term,  1856. 

This  vafl  a  bill  filed  by  Scott,  Oarhart  &  Co.  alleging  that 
in  1U49  and  1850  they  were  partners  engaged  in  buslneaa  in 
Macon,  Georgia;  that  during  those  years  they  sold  to  the 
5irm  of  Wade  &.  Weatfall,  composed  of  James  W.  Wade  and 
.Thomas  G.  Westfall,  of  Albany,  Georgia,  goods  to  the  amount 
.of  f  800 ;  that  subsequently,  being  apprehensive  of  the  loss  of 
tbeir  debt,  one  of  complainants  went  to  Albany  and  succeeded 
in  bringing  about  a  settlement,  by  which  complainants  receir- 
,ed  the  joint  cote  of  the  said  Wade  &  Westfall,  indorsed  by 
Mary  C.  Westfall,  the  wife  of  said  Thomas  G.  for  the  sum  of 
^618  33,  dated  May  6th,  1851,  and  due  four  months  af^r 
date  ;  that  in  December,  1851,  complainants  brought  suit  on 
said  note  against  the  said  Wade  &  Westfall ;  the  said  Mary 
C.  not  being  sued  because  complainants  were  admedthata 
married  Troman  could  not  be  sued  in  an  action  at  law  in  this 
State ;  that  judgment  was  recovered  at  May  Term,  1852,  of 
Baker  Superior  Court,  and  a  fi.  fa.  issued,  and  was,  without 
the  knowledge  or  consent  of  complainants,  levied  on  a  horse 
and  buggy  and  a  certain  store-house,  from  which  nothing  was 
realized;  that  Wade  &  Westfall  are  totally  insolvent  and 
■  the  /l-fa-  is  useless,  unless  it  can  be  collected  out  of  certain 
negroes  mentioned  in  s  subsequent  part  of  the  bill ;  that  ow- 
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ing  to  the  notoriety  of  their  msolrency,  complain&iita  did  not 
have  any  entry  of  "  nulla  bona"  made  on  Baidfi.fa.  hoi  will" 
do  Bo  if  it  is  desired  by  the  parties. 

The  bill  charges  that  at  &e  time  when  sud  judgment  ma  • 
recovered,  the  Baid  Thomas  G.  Westfall  bad  in  hia  poaaesBioQ 
Beveral  negroes  ;  an^  that  about  the  15th  ^ay  of  May,  1852^ 
daring  the  term  of  the  Court  at  irbicb  said  judgment  was  ob- 
tained, and  after  the  same  was  obtained,  he,  as  complunanta 
believe,  without  any  consideration  whatever,  and  for  the  sole 
purposeof  defrauding  complainants,  sold  and  delivered  saidoe- 
groes  to  A  Y.  Hampton,  then  of  Baker,  bnt  now  of  Dooghertj 
County ;  that  said  Hampton,  well  knowing  complainants  had 
such  a  jadgmcQt,  immediately  and  without  the  knowledge  of 
complainants  or  the  Sheriff  of  said  county,  removed  said  ne- 
groes, secretly  and  at  night,  before  b,JL  fa.  had  issued  on  said 
jndgmont,  to  the  County  of  Laurens  in  sud  State  and  kept 
them  in  places  unknown  to  complainants  until  the  year  1855, 
when  judgments  for  a  large  amount  having  been  obtained 
against  the  said  Hampton,  he  tarned  over  said  negroes  to 
George  W.  Collier,  Deputy  Sheriff  of  said  County,  to  be  8oM 
for  the  payment  of  hia  (Hampton's)  debts.  The  bill  charges 
that  said  Hampton  turned  over  to  said  Collier  other  negroes 
at  the  same  time,  which  be  had  at  different  times  before  and 
since  complainant's  judgment,  received  from  said  Westfall, 
under  pretended  purchases  and  without  paying  any  consider- 
ation. All  of  which  negroes  were  turned  over  to  pay  judg- 
ments against  Hampton,  Bomo  of  which  were  mortgage,  and 
others  Common  Law  judgments ;  that  said  negroes  were  about 
to  be  sold  as  the  property  of  Hampton  by  said  Deputy  She- 
riff, although  it  was  well  known  they  belonged  to  said  West- 
fall,  when  Charles  C.  O'Neal,  as  the  next  friend  of  the  said  . 
Mary  G.  Westfall,  filed  fiia  bill,  alleging  that  the  said  Mary 
C.  became  entitled  to  certain  negroes,  being  the  negroes  about 
to  be  sold  by  virtue  of  the  wills  of  her  grand  father,  Andrew 
Hampton  and  William  O'Neal,  and  which  negroes  were  set- 
tled upon  the  said  Mary  C.  before  marriage  by  the  said  Tho- 
.  mas  G-  Westfall,  to  be  held  by  her  free  from  bis  debts;  that 
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WilliuQ  W.  O'Keal  was  appointed  trustee  of  said  Mary  C.  id 
aaid  marriage  settlement  and  undertook  to  perform  the  duties 
of  said  office;  bat  ai^rirardB,  combining  vith  the  said  ThomaB 
6.  to  defraud  the  said  Mary  0.  did  not  carry  out  Biiid  settle- 
ment, and  failed  to  have  the  same  recorded ;  that  said  Thomas 
G.  in  consideration  of  his  design  to  defraud  his  wife,  did, 
irithout  her  consent,  sell  said  negroes  to  Andrew  Y.  Hamp- 
ton, and  the  said  Hampton  being  insolvent,  tliey  were  about 
to  be  sold  by  the  Sheriff  to  pay  bis  debts,  and  the  rights  of  the 
8ud  Mary  C.  sacrificed. 

Complainants  allege  that  upon  this  state  of  facts,  the  bill 
£Ied  by  the  said  Charles  C.  O'Neal,  as  the  next  friend  of 
Mary  C.  Westfall,  was  sanctioned,  and  the  Sheriff  (Collier) 
enjoined  from  selling  said  negroes  until  the  final  determina- 
tion of  the  rights  of  the  said  Mary  0. ;  that  complainaiit's  fi. 
fa.  has  been  placed  in  said  Collier's  hands  with  instructions 
to  levy  on  sud  negroes,  which  he  has  done,  but  refuses  to 
Bell  them  on  account  of  the  pendency  of  said  injunction. 

CompIunantB  charge,  that  so  for  aa  they  can  learn,  the 
hill  Sled  by  said  O'Neal  is  unjust,  vexatious  and  false  in  its 
Btatements ;  they  charge  that  it  is  well  known  by  the  parties 
to  it,  to  be  for  the  sole  purpose  of  unjustly  depriving  com- 
j)1aiaants  and  the  creditors  of  Andrew  Y.  Hampton  of  their 
rights  ;  that  the  said  pretended  marriage  settlement,  although 
-written  out  and  signed,  was  never  actually  entered  into  nor 
recorded,  and  that  by  the  consent  of  all  the  parties  thereto,'^ 
ftnd  at  the  special  instance  and  request  of  the  said  Mary  C. 
it  was  agreed,  before  the  marriage,  in  the  presence  of  many 
persons,  to  be  thrown  aside,  and  was  revoked  and  annulled 
and  never  considered  of  any  binding  force  after. it  was  sign- 
ed. Complainants  charge  that  Thomas  G.  Westfall  having 
once  had  the  benefit  of  said  negroes,  and  having  sold  them, 
uid  the  said  Andrew  Y.  Hampton  knowing  that  the  fi.  fat. 
against  him  will  more  than  exhaust  the  proceeds  of  the  sale 
of  Btud  negroes,  have  combined  with  the  said  Charles  C. 
O'iNeal  in  having  said  bill  filed  and  by  giving  a  partial,  ob- 
wsnre  and  garbled  statement  of  the  facts,  put  together  in  a 
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deceptive  tnaQner,  have  wrongfully  procured  on  iDJunction 
from  the  Chancellor;  that  neither  the  sdid  WlUiam  W.  O'- 
Keal,  trustee,  (wlio  is  the  only  disinterested  party  to  said 
marriage  contract,)  nor  any  of  the  creditors  of  the  said  Thom- 
as G.  Westfall  nor  of  the  said  Andrew  Y.  Hampton,  have 
been  made  parties  thereto,  although  the  real  parties  in  inter- 
est, and  although  they  have  frequently  made  application  to 
be  made  parties — ail  of  which  convince  complainants  that  the 
true  object  of  said  bill  is  to  defeat  their  just  claims  contrary 
to  law  and  good  conscience. 

Complainants  further  charge,  that  there  never  was  such  a 
marriage  settlement  as  would,  in  law,  defeat  their  legal  pri- 
ority; and  if  there  was,  it  had  been  revoked;  that  from  tho 
year  1848,  when  it  ia  pretended  to  have  been  made,  to  the 
year  1855,  a  space  of  7  years,  the  said  Thomas  G.  Westfall 
baa  had  possession  and  control  of  all  the  property  which  the 
said  Mary  C.  received  from  her  grand-father,  and  nothing 
was  ever  heard  of  such  marriage  settlement,  and  there  never 
has  been  and  is  not  now  any  reeord  of  it ;  all  of  which  facta 
were  known  to  the  said  Mary  0.  and  her  said  trustee.  Com-  ' 
plainants  allege  that  the  said  Thomas  Q.  and  his  wife,  the 
eaid  Andrew  Y.  Hampton,  William  W.  O'Neal  and  George 
W.  Collier,  are  combining  together,  and  under  various  pre- 
tences, are  endeavoring  to  defraad  them  of  their  just  rights. 

Complainants  pray,  in  view  of  the  foregoing  facts,  that  the 
bill  filed  by  the  said  Charles  C.  O'Neal,  next  friend,  &c.  be 
enjoined,  and  that  said  pretended  marriage  settlement  be 
cancelled,  and  Thomas  G.  Westfall,  Andrew  Y.  Hampton 
and  William  W.  O'Neal,  trustee,  be  perpetually  enjoined 
from  claiming  or  interfering  with  said  negro  property ;  and 
further,  that  the  said  George  W.  Collier,  Sherifi*,  bo  decreed 
to  sell  said  negroes  and  turn  over  the  proceeds  to  complain- 
ants and  other  judgment  creditors  of  Westfall. 

This  bill  having  been  sanctioned  by  the  Chancellor,  a  de- 
murrer was  filed  to  it  by  defendant,  on  the  following  groonda: 

Ist.'  There  ia  no  equity  in  the  bill, 
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3d.  There  is  nothing  shown  in  the  bill,  to  give  a  Coort  of 
Sqoi^  jurisdiction  of  the  cause. 

3d.  That  by  their  ovn  showing,  complainants  have  an  ad< 
-«qaate  and  oomplete  remed;  at  Law. 

4th,  That  complainants  show  themselves  interlopers  in  the 
«aaEe  of  the  said  Mary  C.  Westfall  against  the  said  Thomas 
G.  Westfull  and  Andrew  Y.  Hampton,  in  said  Court,  and 
"which  they  pray  to  enjoin  without  either  cxfaibiting  the  same 
or  making  themselves  parties  defendants  thereto,  or  showing 
that  they  have  been  or  threatened  to  be  opposed  or  obatracted 
in  colleoting  their  money  out  of  the  property  in  the  said  bill 
mentioned. 

5th.  Because  the  said  bill  is  an  unfair  effort  to  prejudice 
the  canse  of  said  Mary  0.  Westfall  va.  tho  said  Thomas  0. 
Westfall  and  A.  Y.  Hampton,  and  to  vex  and  harrass  her 
therein,  by  making  themselves  plaintiffs  against  her,  instead 
4f  becoming  parties  defendant  in  said  litigation. 

The  Court  over-ruled  the  demurrer,  and  Counsel  for  de- 
fendant excepted,  and  assigned  tho  same  as  error. 

S.  T.  BiliiET  and  Wm.  C.  Connelly,  for  plaintiff  in  error. 

R.  K.  HiNES,  for  defendants  in  error. 

Sy  the  Court. — McDonald,  J.  delivering  the  opinion. 

£1.}  The  Court  below  ought  to  have  sustained  the  demur- 
rer filed  in  this  case.  The  complaiuanta  cannot  interpose  in 
the  contest  between  Charles  C.  O'Neal,  as  next  friend  of 
Mrs.  Westfall  and  Hampton.  They  Rave  no  interest  in  i^ 
&nd  cannot  be  affeoted  by  any  decree  the  Court  may  make. 

[2.]  The  complainants  have  taken  the  initiatory  steps  to 
have  the  property  subjected  to  the  payment  of  their  debt; 
they  have  selected  their  forum  ;  they  have  ordered  a  levy  on 
Degroes,  and  the  levy  has  been  made. 

The  property  has  not  been  claimed,  but  it  is  alleged  that 
the  Sheriff  has  not  proceeded  to  sell,  because  he- has  been 
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eDJoioed  in  another  case.  That  is  no  excuse,  for  many  rea- 
sons. The  negroes  are  not,  in  that  case,  levied  on  as  the 
property  of  Westfall,  but  of  Hampton.  In  complainant's 
case,  they  are  levied  on  as  Westfall's  property,  and  they  may 
not  be  claimed  under  that  levy.  The  Sheriff  nill  certainty 
be  subject  to  be  ruled  lor  the  money,  if  he  does  not  proceed 
to  sell. 

If  the  facts  stated  in  complainant's  bill  be  true,  there  is 
nothing  to  prevent  the  property  from  being  found  subject 
to  their  judgment,  if  it  should  be  claimed. 

According  to  their  allegations,  Weatfall  did  not  make  the 
sale  to  Hampton  until  the  lien  of  their  judgment  had  at- 
tached; audit  was  without  consideration  and  fraudulent; 
and  therefore,  a  claim  by  him,  if  these  things  be  true,  can- 
not prevail. 

The  same  may  be  said  in  respect  to  any  claim  that  may  be 
interposed  by  Mary  C.  Westf^  or  her  next  friend,  if  the 
statements  of  the  bill  are  true. 

The  complainants  say  that  the  marriage  settlement  be- 
tween their  debtor,  Thomas  G.  Westfatl,  and  his  wife,  Mary 
C.  although  written  out  and  sigoed,  was  never,  actually  en- 
tered into  nor  recorded ;  and  that  by  the  consent  of  all  the 
parties  thereto,  and  at  the  special  instance  and  request  of  the 
said  Mary  C.  it  was  agreed  before  the  marriage,  in  the  pre-', 
sence  of  many  persons,  to  be  thrown  aside,  and  waa  revoked 
and  annulled,  and  never  considered  aa  of  any  binding  force 
after  it  was  signed.  If  what  complainants  allege  be  trae> 
there  can  be  no  reason  why  a  Court  of  Chancery  sboold  take 
cognizance  of  the  case,  especially  after  the  complainante 
have  elected  to  proceell  by  levy. 

The  judgment  of  the  Court  below  iS  reversed. 
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"So.  43.— Solomon  Wall,  plaintiff  in  error,  vt.  William  W. 
HcNeil,  defendant  in  error. 

[1.]  TbeActoflS36  reqniriiig  tbepUft  of  purtial  failure  of  considerktlon  t» 
b«  made  at  the  firtt  term  of  the  Court  to  wbich  the  actioo  is  TGtnniable,  if 
repealed,  bj  oeceiaar;  impncatjon,  b^  the  taw  of  ia53-'4,  irhicb  sutborizM 
any  amcDdment  to  be  made  to  the  pleadingB,  eitbCT  in  matters  of  form  or 
mbstance,  tlang  ttagtofthtpracttding. 

Asaninpsit,  in  Marion  Superior  Court.  Decided  b;  Jndga 
WORSILI,  March  Term,  1856. 

This  was  an  action  bronght  by  William  W.  McNeil  against 
Solomon  Wall.  The  caae  hoing  on  the  appeal,  came  np  for 
trial  in  the  Court  below,  when  the  defendant  made  a  motion 
to  continne  ;  bat  before  stating  the  ground  upon  which  he 
predicated  his  motion,  the  Court,  at  the  instance  of  pluntiff 's 
Connsel,  ordered  a  plea  of  partial  failure  of  consideration, 
which  had  been  filed  by  defendant,  to  be  stricken,  on  the 
ground  that  it  had  not  been  filed  at  the  term  of  the  Court  to 
which  the  case  was  made  retomable,  hut  at  the  first  term  af- 
ter entering  the  appeal. 

To  this  ruling  defendant's  Counsel  excepted,  and  assigns 
for  error  the  refusal  of  the  Court  to  permit  defendant  to 
make  his  showing  for  a  continuance,  nnder  the  then  state  of 
the  pleadings,  and  the  judgment  of  the  Court  striking  said 
plea  of  partial  failare  of  consideration. 

This  case  was  submitted  without  argument. 

William  D.  Elah,  for  plaintiff  in  error. 

X.  6.  SuitH,  for  defendant  in  error. 

By  the  Court. — LrMPKiN,  J.  delivering  the  opinion. 

[1.]  The  only  question  in  this  case  is,  whether  tbe  plea  of 
partial  failure  of  consideration  can  be  made  after  the  first 
term  of  the  Court  to  which  the  action  is  returnable  7 
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By  the  Act  of  1836,  {Oohb,  490,)  it  ie  declared  that  it  bUU 
not  be  done.  Bat  hj  the  Act  of  1853-'4,  it  is  providecl,  that 
any  uneadmeot  of  the  pleadings,  eithei'  in  matter  of  form  or 
sahstance,  may  be  made  at  any  stage  of  the  prdceedlng. 
This  is  a  repeal  by  necesBary  implication  of  the  old  law. 


Ko.  44. — Jdbileb  Smit^,  plaintiff  in  error,  vs.  James  B^ 
Cox,  defendant  in  error. 

.£!.]  The  s&jmgs  of  th«  deTeadBiit  in  the  fi.  fa.  on  vhich  ft  claim  cue  is 
fouaded,  if  ogftinBt  bis  inlcreit  wfaea  made,  and  made  before  the  commcDC*— 
ment  of  the  suit  which  resulted  in  tbej!./a.  are  admiSBible  as  eridence  for 
(h«  cl^muit. 

Claim,  in  Marion  Superior  Gonrt.  Decided  by  Jadge 
WoaRiLL,  March  Term,  1856. 

Three  fi.  fat.  in  favor  of  Jamea  B.  Cox  against  Palestine 
Smith,  issuing  from  judgments  obtained  at  the  May  Term, 
1852,  of  the  Justice'fl  Court  of  the  807th  district,  G.  M.  of 
Marion  County,  were  levied  on  a  booBe  and  lot,  and  the  pro- 
perty claimed  by  Jubilee  Smith. 

At  the  trial  in  the  Court  below,  the  claimant  relied  on  a 
deed  from  the  defendant  in  execution  to  him  to  the  premisea 
in  dispute,  bearing  date  the  9th  day  of  March,  1852 — the 
consideration  expressed  in  said  deed  being  eleven  hundred 
dollars.  This  deed  was  attacked  on  the  ground  of  fraud,  and ' 
eeveral  witneeses  who  were  present  when  the  contract  of  por- 
chaee  was  made,  were  examined ;  all  of  whom  testified,  that 
they  saw  no  money  paid — one  or  two  of  them  stating  that 
they  saw  some  papers  cancelled  by  the  partigs,  but  did  not 
know  what  kind  of  papers  they  were.  One  of  the  witnesses 
«lso  stated,  that  he  knew  defendant  in  fi.  fat,  owed  olaint- 
BQt  $50  prior  to  the  9th  of  March,  1862. 
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Claimant  tfaen  proposed  to  prove    by  Thifl'lrnfl    Oliver,  i 
"that  before  the  commencement  of  the-mit"  uu  which  plain- 
tiff's jodgmeota  were  rendereJ,  to-wit :  in  tlii-  tall  of  1861* 
delradaiit  in  fi.  fat^Bali  to  the  witness,  that  )i.'  'defendant)    ' 
n^'wing  fdaimant  s  Isr^  som  of  monej,  ami  wanted  to  ' 
Bell  the  house  and  lot  in  dispute  to  raise  moixv  in  pay  claim-  ^ 
anV'^od  offered  to  sell  aaid  honae  and  lot  to  iiitneeg  at  tho 
time  he  made  tiiis  statement."     This  testdmonT  was  object«d  ' ' 
to-t^'ConnMl-^r^pluitiff  ia  fi.  fat.  and  mlr^l  oat  by  the 
CcAvir    The  -witnesa-  went  on  to  state,  amon^  other  things,    < 
that  defendant  inj{./(i»..-wawiii80lTent  in  Mm-cL,  1852,  and    . 
was  in  failing  circamstances  prior  thereto. 

The  Jury  found  the  property  subject,  anil  <'1aimant  ex- 
cepted ;  and  assigns  as  error,  the  refusal  of  the  Court  to  ad- 
mit the  testimony  of  Oliver,  in  reference  to  t!ip  statements  of 
the  defendant  in  1851. 

Smith  &  Pou,  for  plaintiff  in  error. 

'  Sla:tdfori>  &  Cbavfobd  ;  Millbk  k  Hall,  for  defendant    . 
in  error. 

Bff  the  Court. — BoNiNQ,  J.  delivering  the  rjiinion. 

We  think  that  the  Court  erred,  in  sot  permitting  the  plain- 
tiff to  prove,  by  the  witness,  Oliver,  the  sayings  if  the  defend- 
ant in  the  jE. /a.  These  were  uttered  by  the  defendant  at  a 
time  when  it  was  against  his  interest  to  utter  them.  They 
were  uttered  before  the  suit  of  the  plaintiff  m  the  ji./a.  had 
betD  commenced.  And  it  is  a  general  principle,  that  say- 
ings which,  when  made,  are  adverse  to  the  interest  of  the  nt< 
terer,  are  evidence  against  him,  and  all  who  stand  in  privity 
with  him  by  a  title  arising  subsequently  to  the  sayings. 

In  the  case  of  Williavia  vs.  Kehey  ^  MaUAed,  the  declan 
rations  of  the  defendant  in  the  claim  j!. /a.  were  not  made  until 
after  the  judgment  had  been  rendered  agiunst  him ;  and  conse- 
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quently,  not  until  af^r  the  property,  if  his,  had  become 
hound  by  the  judgmeDt. 

Besides,  that  was  a  case  ia  vhich  the  claimant  cluioed  by  ' 
title  derived  from  the  defendant.  If  the  defendant  waa- 
bound  to  uphold  that  title,  his  interest  was  balanoed>  (3  Chu 
•B-) 

At  all  events,  that  case  is  not  precisely  like  this ;  and  we  - 
think  that  case  one  not  to  be  extended  in  the  least. 

The  question  involved  in  this  case,  we  have  already  deci-  - 
ded  in  another  case,  returned  to  this  tenn — ^the  case  of  Sot* 
^  Zeitoh  V9.  Bom,  clumant — to  which  X  refer. 


Ko.  45.^Davis  Cabtlebkrrt,  plaintiff  in  error,  m.  Bobbbi 
SCANDEGTT,  defendant  in  error. 

[1.]  A  Court  of  Equity  will  not  atFord  nlief  to  ■  partf  who,  witb  kU  tli« 
ineKna  of  prstKiing  bims«tf  mgwXwt  the  imposition  of  the  other  pw^r 
abuidooB  them  nnd  relie*  on  his  ststemants  of  quality  or  Talae. 

[1.]  Tbe  Court  will  not  malce  s  coDtrect  for  partie*.    That  the  party  oom- 

plaining  has  bcco  incaillloiu,  la  no  ground  of  tM»S,  of  ItietT. 
-  [3.]  Ad  admiuion  in  an  aoswer  which,  of  ItwlC  would  excite  aaipidoa  of 
baud  or  impOMtioD  On  the  patt  of  the  defendant,  ia  not  Bnffident  (O  war- 
rant the  retention  of  an  iqjunctioa,  when  the  particular  fraud  to  be  inferred 
ftom  such  admiseioo,  is  denied  by  the  answer. 

[4.]  On  a  motion  to  dissolTe  an  iojunctioD,  on  the  coming  in  of  the  answer, 
the  answer  is  to  be  taken  as  trne.  The  answer,  howem,  may  impeacb 
itself. 

In  Equity,  in  Taylor  Superior  Court.    Deciled  by  Judge . 
WftSBiLL,  April  Term,  1866. 

This  was  a  bill  filed  by  Davis  Castleberry  agtunst  Robert. 
Soandrett,  alleging,  that  on  or  about  the  Igt  day  of  October, 
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1858,  he  entered  into  an  agreement  with  B&td  Scandrett  to 
purchase  the  balance  of  a  etock  of  goods  then  in  poRFessioQ 
-  of  Scandrett,  upon  the  following  tenns:  Complainant  ivas 
to  take  the  goods  at  the  origioal  cost  prices,  to  be  ascertained 
bj  reference  to  the  original  bills,  as  thej  had  been  rendered 
by  the  different  persons  from  whom  they  had  been  purchased, 
and  to  give  in  payment  hia  notes,  with  good  security,  pajable 
■  at  three,  six  and  nine  months  after  their  dates. 

The  bill  charges,  that  in  accordance  with  said  agreement, 
complainuit  and  Scandrett  proceeded  to  make  out  a  bill  of 
said  goods,  without  having  the  original  invoice  bills  to  refer 
to,  of  which  complainant  complained ;  but  Scandrett  asenred 
him  that  he  knew  perfectly  well  the  cost  of  said  goods,  and 
did  not  baTe  time  to  look  for  said  bills ;  that  he  would  make 
everything  right.  Compliunant  then  consented  to  proceed 
with  the  account  of  stock,  which  was  completed,  and  amount- 
ed to  the  sum  of  $2,465  79 ;  that  complainant  then  executed 
titree  notes  for  $821  93  each,  with  security,  payable  at  three, 
six  and  nine  months  after  daie. 

The  bill  charges,  that  before  said  notes  were  delivered,  it 
ma  distinctly  agreed  that  complainant  should  have  sufficient 
time  before  said  notes  were  pressed,  to  raise  from  the  sale  of 
said  goods  the  money  to  pay  them ;  that  complainant  then 
'took  charge  of  said  goods  and  offered  them  for  sale  at  the 
'  naoal  per  centum  im  the  cost  prices,  but  soon  found  that  cub- 
■tomers  objected  to  the  prices  as  being  too  high,  and.  wOnld. 
not  bay  them  ;  that  some  of  the  goods,  when  opened,  were- 
.  foond  to  be  damaged  and  otherwise  inferior  to  what  they  had 
been  represented  to  be  ;  that  some  of  them  were  so  damaged, 
they  could  not  be  sold  at  any  price,  and  complainant 'fios 
them  now  on  hand  and  is  unable  to  dispose  of  them  ;  that 
npon  inquiry  of  other  merchants,  it  was  found  that  the  goods 
had  been  sold  to  complainant  at  retail,  and  not  at  the  origi> 
sal  cost  prices.  Complainant  alleges,  that  being  inexperi- 
enced himself,  and  defendant  being  an  old  merchant,  he  had  the 
•ntmost  confidence  in  him  and  trusted  to  his  representations ; 
Uiat  he  woold  not  have  given  said  notes  bad  it  not  been  for 
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tbe  represoitHtions  of  defeudant  in  reference  to  the  quality 
of  eaid  goods,  and  bad  he  not  been  assured  tbat  tbe  original 
bills  of  said  ;;ood3  would  be  furnished  him,  that  any  errors 
which  bad  Wvh  made  might  be  corrected. 

Tbe  bill  cliarges  tbat  defendant  bos  been  repeatedly  ap- 
plied to  to  furiiidh  said  original  billa  and  to  make  tbe  ueces- 
sary  corrcuiiou  in  the  prices  charged ;  also,  to  make  a  rea- 
sonable deduction  for  the  damaged  goods — all  of  which  be 
refuses  to  d(> ;  that  he  knew,  at  tbe  time  of  the  wle,  tbat  be 
he  was  selling  tbe  goods  at  retail  prices  to  complaiiant,  and 
now  carefully  teeps  the  original  bills  in  hia  owu  possesion, 
80  tbat  cooiplaiuant  cannot  tell  exactly  what  amount  ought 
to  be  deductud,  on  account  of  orer-cbarge  and  damage,  but 
believes  the  amount  would  reach  $600  or  $800.  The  bill 
charges,  that  notwithstanding  said  agreement  not  to  force 
the  payment  of  said  notes  until  complainant  oould  raise  the 
money  by  eulc  uf  the  goods,  defendant  brought  suit  on  the 
notes  in  September,  1854,  and  tbat  the  suit  is  dow  pending 
OD  the  appeal. 

Tbe  bill,  as  subsequently  amended,  charges  that  complain- 
ant would  have  had  tbe  agreement  incorporated  In  said  notes, 
that  they  were  not  to  be  paid  until  said  goods  were  sold,. bat 
he  did  not  know  it  was  necessary  ;  tbat  defendant  frando- 
lently  took  advantage  of  his  ignorance  on  this  point,  And 
omitted  to  insert  such  a  condition  in  the  notes,  or  to  give<luni 
•  separate  paper  containing  sud  agreement;  that  he  nerer 
would  have  purchased  said  goods  if  he  had  not  implicitly' be- 
lieved defendant  would  have  complied  with  his  promise  not 
to  force  the  payment  of  said  notes  until  said  goods  could  vba 
sold. 

Tbe  bill  prays  tbat  the  suits  brought  on  said  notes  be. en- 
joined until  the  rights  of  tbe  parties  can  be  determined  in 
'  Equity,  and  that  said  notes  be  reformed  so  as  to  speak  4he 
real  intention  of  the  parties  in  reference  to  when  they  were 
to  be  paid. 

The  Chancellor  having  granted  an  injunction  as'fKB|ied 
for  by  the  bill,  defendaot  $led  his  answer  at  AprM :  iMm, 
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■  1856,  of  Taylor  Superior  Court,  and  moTod  the  Coart  to  dis- 
solve the  injunction,  on  the  ground  that  the  equitj'  of  the 
iill  had  been  fall;  evorn  off. 

The  answer  admits  that  defendant  did,  at  the  time  stated 
in  the  bill,  sell  complainant  a  stock  of  goods,  and  received 
from  complainant  hb  notes,  with  security,  payable  as  stated, 
and  that  all  the  original  invoice  bills  in  defendant's  posaes- 

.  sion  vere  to  be  delivered  to  complainant  for  inspection,  vhich 
the  answer  states  was  done,  defendant  stating  to  complainant 
that  he  had  no  bills   for  some  of  the  goods.     The  answer 

'  «tatefl  ^at  defendant  turned  over  all  the  bills  he  had,  and 
that  they  remained  in  a  drawer  In  complainant's  store,  to 
which  complainant  had  access  for  some  eighteen  days;  that 
complainant  was  requested  to  compare  them  with  the  bills 
made  out  hy  defendant ;  that  at  the  expiration  of  the  eigh- 
teen days,  complainant  stated  that  hc'was  BatisGed  and  exe- 
cuted the  notes  as  he  had  agreed  to  do.  The  answer  denies 
that  the  prices  charged  complainant  were  retail  prices ; 
but  on  the  eon^ary,  states  that  they  were  the  cost  prices ;  it 
denies  that  any  portion  of  the  goods  sold  were  damped,  cx- 

-  eept  a  lot  of  tobacco,  which  ho  sold  to  complainant  as  dam* 
ajed,  and  at  a  reduced  price ;  it  denies  that  any  representa- 
tioQS  irere  made  about  any  of  the  goods,  except  the  tobacco, 
or  that  defendant  concealed  anything  in  order  to  defraud 

'  complainant;  it  denies  that  the  notes  do  not  speak  the  true 
contract  between  the  parties  in  reference  to  the  time  when 

'-'they  were  to  be  paid  ;  and  states,  that  if  any  indulgence  was 

'  promised,  it  was  after  the  notes  were  given,  and  was  a  mere 
grataity  and  no  part  of  the  contract.  The  answer  states  that 
complainant  has  fteqnently  promised  to  make  payments  on 
■lid  notes,  and  never  complained  that  he  had  been  defrauded 
or  deceived  in  any  way ;  that  defendant  was  compelled  to  sue 
the  notes  because  required  to  do  so  by  the  seenrity ;  that  enp- 
posiog  complainant  had  examined  the  original  hills  of  in- 
Toice,  and  having  no  further  use  for  Aem  himself,  he  de- 
stroyed them  and  cannot  now  produce  them ;  but  to  the  best 

of  his  knowledge  and  belief,  the  prices  in  the  bill  of  sale  rea- 
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dered  hj  him  to  complainant,  are  in  exact  accordance  iritk 
the  prices  charged  in  the  iuToice  bills. 

The  answer  denies  that  defendant  took  any  advantage  of 
eomplunant  in  said  sale,  or  in  omitting  to  state  in  the  notes 
that  the;  were  not  to  be  paid  nutil  the  goods  were  sold ;  it  denies 
that  such  was  the  contract,  bat  states  tbat  the  notes  speak 
the  true  contract  of  the  parties. 

The  Conrt  below,  upon  hearing  the  bill  and  answer  read, 
dissolved  the  injunction  and  ordered  the  snits  brought  on  said 
notes  to  proceed. 

Connsel  for  complainants  excepted  and  assign  the  same  as 
enW. 

Rebse  &  CoBBiT,  for  pluDtiff  in  error. 

MiLLEB  &  H01.SE7,  for  defendant  in  error. 

Sy  the  Cimrt. — McDonald,  J.  delivering  the  opinion. 

Taking  the  complainant's  history  of  this  case,  and  what 
ground  Is  there  for  the  interposition  of  a  Court  of  Chancery! 

[1.]  He  had  purchased  of  the  defendant  a  stock  of  goods. 
He  agreed  to  give  him  first  costs,  exclusive  of  freights;  and 
the  first  cost  was  to  be  ascertained  by  reference  to  the  original 
invoices ;  and  complainant  was  to  give  his  notes  at  three,  aix 
and  nine  months  in  parent.  The  invoices  were  not  prodac- 
ed,  and  the  goods  were  not  marked,  yet  the  complainant 
agreed  to  proceed  with  the  purchase  and  make  up  the  asm 
invoice  from  the  memory  of  the  defendant^  on  his  promise  to 
look  up  the  bills  and  make  every  thing  right.  The  amount 
being  ascertained,  the  complainant  gave  to  the  defendant  his 
three  notes  according  to  the  contract.  In  the  contract  and 
before  the  giving  of  the  notes,  it  was  agreed  that  the  com- 
plainant should  have  sufficient  time  to  raise  the  money  from 
the  sale  of  the  goods  to  pay  for  them.  The  time  specified  in 
the  notes  may  have  been,  in  the  judgment  of  the  parties,  suf- 
ficient for  that  purpose.  He  alleges  again,  that  customers  ob- 
jecting to  his  prices  and  refusing  to  buy,  he  was  led  to  ia- 
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qolre  of  otiier  merchantB,  aod  found  that  the  goods  had  been 
mvotced  to  him  at  retail  prices,  and  not  at  original  cost. 
Why  did  he  wait  until  he  parcbased  the  goods  and  gave  hia 
notes  for  tbem  before  he  informed  himself  of  their  value  ? 

If  he  purchased  them,  depending  on  his  own  judgment, 
when  he  had  no  knowledge  of  such  things,  and  subjected 
himself  to  imposition,  and  was,  in  conaeqnenceofthat,  impos- 
ed npoD  by  bis  own  incompetent  judgment,  he  cannot  harft 
relief  in  a  Court  of  Chancery.  A  man's  own  folly,  to  deal 
with  his  eyes  open^  with  a  party  more  experienced,  with  the 
subject  of  the  contract  before  him,  and  to  rely  on  his  state- 
ments of  cost  and  valne,  with  every  means  afforded  him  to 
form  an  opinion  of  its  qnality  and  value  by  an  inspection  of 
it,  will  not  entitle  him  to  relief  in  Equity,  It  is  not  like  the  - 
misrepresentation  of  the  annual  value  of  the  rent  of  premises 
put  in  market.  Here  the  complainant  ohose  to  go  on  uid 
complete  the  contract  without  the  production  of  invoices 
which  the  opposite  party  vres  bound  to  produce  if  he  had  not 
wuved  their  production ;  and  he  did  not  complain  until  ho 
found  a  difficulty  in  making  eales,  and  he  then  proceeds  to- 
inquire  of  others  in  regard  to  their  prices.  The  information 
he  thus  obtained  was  not  necessarily  evidence  of  imposition- 
by  defendant.  Other  merchants  may  have  purchased  at  low-^ 
er  rates. 

But  he  alleges  that  some  of -the  goods,  when  opened,  were 
discovered  to  be  damaged  and  inferior.  He  does  not  statd- 
tfae -quantity,  value  or  description  of  the  goods  thus  damaged^ 
There  is  no  allegation  that  he  did  sot  examine  the  goods,  or 
that  he  could  not  examine  them  before  he  purchased. 

He  states  that  be  had  great  confidence  in  the  defendant, 
and  ^d  not  suppose  that  he,  being  an  old  merchant,  would 
Iiave  taken  advantage  of  his  inexperience  to  defraud  him,  and 
that  he  refused  to  produce  the  old  invoices  to  correct  the  new 
one  by  which  he  purchased.  Notwithstanding  this  allega- 
tion, complainant  certainly  gave  his  notes  after  the  invoice 
-w&s  taken,  the  goods  estimated  and  the  amount  ascertained. 
He  was  satisfied,  or  why  did  he  not,  before  the  conaummation.- 
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of  ^e  bu^un,  by  firing  the  notes,  require  the  prodaetioik 
of 'the  original  inToioes!    The  notes,  he  b»jb,  were  sued 
^"wil^nt  alloyag  time  to  Bell  the  goods  to  meet  them;  and 
that  suit  vSRaetituted  in  September,  1854. 

[2.]  The  notes  bare  date  1st  October,  1853.    If  the  con- 
tr»ot  had  been,  th&t  he  was  to  gire  longer  time  than  that  - 
sp«iNfied  in  the  notes,  to  allow  complainant  to  raise  money 
for.their  payment  from  the  sale  of  the  goods,  vhi^t  time  wa3 
ha  .to  give  ? 

There  ts  none  epeoSfied  in  the  bill.  It  is  indefinite  on  that 
Bol^ct.  What  decree  could  a  Conrt  of  Chancery  make  in 
Bvuit  ease  T  Wliat  time  should  the  Court  say  was  time  soffi- 
cient  to  malce  the  sale  ?  The  Conrt  might,  left  to  its  own 
coi^cotnre,  suppose  that  three,  six  and  nine  months  was  time 
enough.  It  will  not  make  acontraot  for  the  parties.  The- 
bill  ahows  that  one  of  the  notes  had  been  due  at  least  eight 
months ;  the  Bee(md,  five  months ;  and  the  last,  two  months,, 
the  tiit^e  the  suit  was  commenced,  and  no  payment  had  been 
made  on  either.  There  was  great  indulgence  on  a  mercan- 
tile paper. 

The  amended  bill  alleges,  that  he  would  have  made  it  a 
condition  of  said  notes,  that  they  should  not  be  paid  until  the 
Bud  goods  were  sold;  but  that  he  was  mistaken  as  to  the 
necessity  of  inserting  such  a  condition  therein.  It  is  nowhere 
alleged  that  there  was  any  such  condition  in  the  contract; 
and  if  there  was  none,  he  could- not  hare  inserted  it  as  a  con- 
dition in  the  notes. 

The  extent  to  which  the  allegations  in  the  bill  go  is,  that 
the  defendant  wonld  give  him  time  to  raise  money  from  the- 
sale  of  the  goods  to  pay  the  notes ;  and  not  that  the  notes 
if&n  not  to  be  paid  until  the  goods  were  sold. 

The  plain  construction  of  this  affair  is,  that  the  defendant 
had  a  stock  of  goods  which  he  deaired  to  sell ;  that  complain- 
ant purchased  them  without  understanding  the  buainees  in 
which  ho  was  about  to  engage,  and  did  not  know  the  value  of 
the  goods  ;  that  he  had  an  opportonity  of  examining  them, 
ud  instead  of  lo<diing  for  himself,  chose  to  rely  on  the  state- 
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meat  of  his  ^irvraurj ;  uid  tb&t  he  guve  his  notes  nccordia^' 
to  his  contrftct,  after  taking  the  Btock  and  without  roquirisg 
tlw  production  of  the  Inroices.  ^Hte  promised  indulgence  oo 
die  notes,  if  it  extended  beyond  their  matnrit^  did  not  en- 
tei^  into  the  contraot,  and  waa  without  consideratioD.  Th9 
comphioant  shows  that  he  made  an  injadieious  contraot,  and' 
tbat  he  yielded  points  in  the  progress  of  the  bnsioess,  that ' 
would  haTO  been  of  great  advantage  ta  protecting  him  from 
the  imposition  of  the  defendant,  if  he  meditated  a  frand. 

Taming  from  the  bill  to  the  answer,  we  find  that  all  the 
complainant's  gronnde  upon  which  he  asks  the  equitable  in- 
terposition of  a  Court  of  Chancery,  are  denied.  One  cir- 
comstance  of  suspicion,  to  which  I  will  preaetitly  allude,  it  is 
true,  is  discloGed  by  it,  but  not  of  that  face,  against  the  pos- 
itive denials  of  the  answer,  to  induce  us  to  hold  that  the  Chan- 
cellor Tiolated  the  rules  of  equity,  or  the  justice  of  the  case^ 
by  dissolving  the  injunction. 

The  defendant  answers,  that  all  the  original  invoice  bills 
in  his  possession — defendant  stating  at  the  time,  that  for 
some  of  the  goods  he  had  no  invoices — were  deposited  in 
a  drawer  in  the  complainant's  store-room,  of  which  he  had 
notice,  and  was  requested  to  compare  them  with  the  bills  of 
sale  made  out  by  the  defendant ;  that  they  remained  there 
about  eighteen  days  for  the  complainant's  examination,  afler 
which  time  ho  requested  the  complainant  to  give  him  bis 
notes,  according  to  his  contract,  as  he  had  had  sufficient  time 
to  examine  them;  and  that  the  complainant  stated  that  ha- 
iras  aatigjied  and  gave  hit  notes.  Defendant  denies  that  there 
was  any  contract  in  regard  to  time,  as  charged  in  the  bill, 
and  denies  the  allegations  of  the  bill,  specially  as  to  the  factft 
eonatitnting  tbtf  fraud. 

[3.]  The  circumstance  to  which  I  adverted  above,  is  found 
m  the  answer  of  defendant,  that  he  toitk  posBessioQ  of  the 
original  invoices  left-  with  the  oomplaiuant,  with  bis  consent, 
and  that  he  destroyed  them  to  prevent  an  unnecessary  accu-- 
mnlation  of  papers.     If  every  thing  was  fair,  be  could  have 
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hftd  tio  nee  for  them.  They  voold  not  have  added  to  his  pa-; 
pers  if  they  had  been  left  with  the  complainaiit ;  aad  thej 
nught  have  been  of  nee  to  complainant.  The  positive  denials 
of  the  answer,  throughout,  of  all  the  allegations  of  complsdn- 
ant's  bill,  which  are  intended  to  fix  fraud  on  the  defendant, 
are  not,  however,  OTcrcomo  by  ibis  extraordinary  conduct  in 
regard  to  the  Invoices.  This  circumstance,  itself,  would  not- 
narrant  the  retention  of  the  injunction,  when  the  inference  to 
he  drawn  from  it  is  positively  denied. 

The  complainant  does  not  allege  that  it  is  neoesaary  for 
him  to  have  a  discovery  from  the  defendant,  to  enable  him  t<K 
sustain  hia  legal  defence ;  and^iig  defence,  as  far  as  it  is  pro- 
per for  it  to  be  made,  is  available  at  law.  On  a  motion  ta 
diesolve  an  injunction  on  the  coming  in  of  the  answer,  tho 
answer  is  to  be  taken  as  absolutely  true.  It  may,  however, 
iptpeach  itself,  and  not  be  entitled  to  credence  in  the  opinioa 
of  the  Chancellor ;  and  in  that  event,  the  injunction  might  be. 
retained,  though  the  answer  might  he  full. 

Judgment  affirmed. 


No.  46. — William  A.  Bbll,  plaintiff  in  error,  vs.  Amy  Bkli,  . 
et  al.  defendants. 

[1.]  Whf  ro  a  Irostee  (randuleDtl;  Bella  laml  belonging  to  the  enliri  qvt  tnul, 
vnder  certain  cireumitaDcee,  the  measare  of  dunages  mil  not  be  restricted 
'lo  tbfi  price  of  tlie  pcopert;,  at  tbe  time  of  mI«;  but  be  wiU  be  heldli&bitt 
for  the  cnlmnced  tbIuo  whea  the  demand  U  made,  with  interest  tiiereon. 

In  Equity.     Marion.     Tried  before  Judge  Woruill,  Marclu 
Term,  185G. 

Amy  Bell  as  the  widow,  and  Mary  A.  Bell  and  others  as. 
the  children,  of  John  Bell,  deceased,  filed  their  bill  for  dis- 
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"Covery,  accoant,  A;c.  against  William  A,  Bell,  alleging  that 
Baid  John  Bell  was  formerly  of  Hall  Co.  and  snid  Shitc,  :ind 
irs8  the  drawer  of  lot  of  land  No.  125,  in  the  31st  di-trtct  of 
originally  Lee,  now  Marion  CoQnty;  that  aftorn'iinls,  \\o  re- 
moved to  the  State  of  Tcnneasoe,  and  there  died — lea;  i:;;^  the 
Sftid  Amy  ]>ell,  hia  widow,  and  certain  nnmed  diililien,  the 
complainants,  as  his  next  of  l:in  and  heirs  at  law  ;  iln.t  in 
1843,  one  William  A.  Bell,  then  of  Stewart,  now  of  Murion 
County,  and  who  was  not  of  kin  to  complainanta,  nur  a  ciocU- 
tor  of  the  deceased,  fraudulently  procured  tlio  Court  of  Ordi- 
nary of  Stewart  County  to  grant  hiui  letters  of  administr.'ition 
-on  the  estate  of  said  deceased — the  said  deceased  having  no 
other  estate  except  said  lot  of  land  in  the  State  of  flcorgia, 
and  owing  no  debts  in  said  State  at  the  time  of  his  death  ; 
and  the  said  children  heing  under  age;  and  the  said  admin- 
istration being  asked  for  by,  and  granted  to  said  V.'iHiam  A. 
Bell,  -without  their  knowledge  or  consent ;  and  that  he  pro- 
cored  the  sams  to  convert  said  lot  of  land  to  his  own  uso; 
that  in  1844,  he  fraudulently  obtained  an  order  from  said 
Coort  of  Ordinary,  authorizing  him  to  sell  said  land,  upon 
the  representation  by  him,  that  such  sale  would  be  for  the 
benefit  of  the  heirs  and  creditors,  when,  in  truth  and  fact,  he 
did  not  know  of  any  heirs  or  creditors  of  said  John  Bell ; 
tiiat  on  the  first  Taesday  in  January,  1845,  he  caused  said 
land  to  be  sold  before  the  Conrt  house  door  in  Stewart 
Connty,  and  to  be  bid  off'  by  one  Honry  Josey,  for  $50 — the 
pretended  purchuer  receiving  a  deed  without  paying  the 
taoney  aforesaid — it  having  been  fraudulently  agreed  between 
the  said  administrator  and  Josey,  that  the  latter  should  bold 
the  title  until  the  former  could  make  sale  of  the  land,  when 
the  profits  were  to  be  divided  between  them  ;  that  afterwards 
Bell,  the  administrator,  sold  the  land  to  Robert  Sheflield  for 
$300 ;  that  Josey  executed  his  deed  of  conveyance,  and  that 
the  purchase  money  was  divided  between  him  and  said  Bell, 
the  administrator ;  that  complainants  had  all  attained  their 
■  majority,  and  had  had  no  notice  of  the  actings  and  doings  of 
eaid  administrator,  Bell,  until  about  the  first  November  in 
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1851;  that  it  had  been  inteuJed  by  complainants,  as  Boon  as 
the  jouDgest  of  them  arrived  at  age,  to  dispose  of  said  land 
and  make  division  of  the  proceeds ;  and  when  thej  were  pro- 
ceeding so  to  do,  then,  for  the  first  time,  became  informed  of 
the  facts  aforesaid  ;  that  said  land  ia  worth  $1000;  that  they 
have  applied  to  said  BeU  to  account  to  them  for  the  value  of 
B^d  land,  or  to  pay  to  them  tho  money  received  from  Shef- 
field tberofor ;  and  that  defendant  refused  to  account,  except 
for  the  $50  for  which  the  lot  sold  at  public  sale,  &o. 

Prayer,  that  defendant,  Bell,  may  be  decreed  to  accoant 
for  the  value  of  the  land,  on  the  1st  November,  1851,  &c. 

The  defendant,  William  A.  Bell,  in  his  answer,  admitted 
the  fcicts,  substantially,  as  charged,  except  that  he  denies  all 
fraud  as  charged — all  knowledge  of  the  complainanta,  and 
requires  proof  of  their  being  the  heirs  at  law  of  Joha  Bell, 
deceased ;  denies  that  he  obtained  administration  for  the  pur- 
pose of  converting  Che  land ;  says  that  he  made  the  applica- 
tion at  the'instaQce  of  Robert  Hamilton,  of  Hall  County,  who 
represented  himself  as  the  next  of  kin  of  John  Bell,  and  that 
lie  "  claimed  for  having  paid  taxes  several  years  on  said  lot ;" 
denies  that  be  falsely  and  fraudulently  madtf  the  representa- 
tions upon  which  he  obtained  the  order  to  sell  said  land;  says 
he  represented  "  that  said  land  was  a  wood  land  lot,  and  in 
the  situation  it  then  was,  was  productive  of  no  annual  pro- 
ceeds of  any  value,  either  by  rent  or  cultivation ;  and  that, 
therefore,  a  sale  of  said  lot  would  be  for  the  benefit  of  the 
beirs  and  creditors  of  said  estate ;"  did  not  know  at  the  time  , 
of  any  heirs  or  creditors,  except  the  said  Robert  Hamilton 
above  stated,  admits  the  sa'e  took  place  at  the  time  and 
place  stated ;  but  denies  all  fraud ;  says  the  land  was  sold 
openly  and  publicly,  and  nn  fraud  was  used  on  hia  part  to 
prevent  purchasers  from  bidding  at  the  sale,  and  denies  that 
he  procured  Uenry  Joscy  to  purchase  the  land  with  any  frau- 
dulent inicnt ;  that  be  asked  Josey  to  buy  said  land,  but  not 
vitli  the  view  to  defraud  the  heirs  and  creditors  of  said  es- 
tate, but  for  the  purpose  of  making  said  land  bring  its  worth 
and  not  to  let  it  go  off  at  a  sacrifice ;  that  the  same   wm 
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knocked  oS  to  Josej  for  (50 ;  snd  that  defeoduit  told  Joaey^ 
•fier  he  bad  bid  it  off,  that  he  would  go  b&lres  with  him, 
would  make  him  a  deed  thereto,  and  that  when  Joaej  sold 
the  land,  they  would  share  the  profits  equally;  admits  that 
J^oeej  did  not  pay  the  $50 ;  that  the  land  was  sold  for  $300,  as 
«tateu,  and  that  it  is  now  worth  $1000 ;  that  John  Sims  pur- 
«hased  from  Sheffield,  and  may  have  done  so  without  notiee- 
■of  tbe  facts  stated  in  the  bill. 

The  cause  was  tried  upon  the  bill  and  answer  alone. 
These  being  read  to  the  Jury  upon  the  trial,  and  after  argu- 
ment of  Counsel,  the  Court  charged  as  follows : 

"  If  the  defendant  was  not  a  creditor  of  John  Bell,  or  related 
iU>  him,  but  to  benefit  himself  by  a  sale  of  the  land,  procured 
-administration  on  John  Bell's  estate,  and  afterwards  obtained 
An  order  to  sell  the  land,  and  there  was  no  necessity  to  sell 
it  either  to  pay  debts  or  to  make  distribution  among  the  heirs 
at  law  of  John  Bell ;  or  if  the  proof  shows  that  the  defend- 
ant did  not  procure  the  order  to  sell,  either  to  pay  debts  or  to 
make  a  distribution,  but  did  it  for  his  own  advantage,  to  de- 
jirive  complainants  of  their  title  to  the  land,  and  to  procure 
it  himself,  then  he  is  liable  to  pay  complainants  the  present 
Talue  of  the  Ir  nd,  and  not  the  amount  he  got  from  Sheffield^ 
.as  his  Counsel  has  insisted. 

It  is  admitted  that  defendant  procured  an  order  from  the 
Ordinary  Court  of  Stewart  County  to  sell  the  lot  of  land ; 
the  Court  could  only  grant  the  order  upon  proof  that  it  was 
necessary  to  sell  the  land,  either  to  pay  the  debts  of  John 
fell  or  make  distribution  among  his  heirs  at  law.  The  pre- 
aumption  is,  that  the  Court  granted  the  order  upon  proof 
jnade_by  defendant,  that  a  sale  of  the  land  was  necessary  to 
,pay  the  debts  of  John  Bell,  or  to  make  distribution  among 
Ids  heirs  at  law.  It  is  further  admitted,  that  defendant  sold 
the  land  under  this  order.  Now,  then,  if  the  proof  shows  that 
John  Bell  was  not  indebted,  and  that  defendant  knew  noth- 
ing of  his  heirs  at  law  when  be  sold  the  land,  the  defendant, 
in  procuring  the  order  and  selling  the  land  under  it,  commit- 
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ted  a  fraud  upon  the  rights  of  complainants,  and  is  bound  to 
malce  good  to  them  all  damages  which  tliey  may  haTC  aua- 
tained  by  his  franduloDt  interference  with  their  property. 

It  is  admitted  that  John  Bell  drew  the  lot  of  land ;  that  he 
ja  dead,  and  that  complainants  are  his  heirs  at  law.  Wlieo 
he  died,  his  title  in  thu  land  vested  in  these  complainants, 
«nd  the  defendant,  as  ailininistrator,  by  do  act  of  his,  bad  the 
right  to  divest  complainants  of  their  title,  unless  it  was  iiec- 
essary  to  sell  the  land,  or  to  make  a  distribution  of  the  same 
among  complainants.  Now,  if  the  defendaut,  by  falsely  rep* 
Tescnting  that  it  was  necessary  to  sell  the  land  for  the  pur- 
pose above  mentioned,  or  either  of  them,  procured  an  order  to 
sell  from  the  Ordinary  Court  of  Stewart  Coaoty,  and  sold 
the  land  under  such  order,  it  was  a  fraud,  and  he  must  pay 
complainants  what  the  proof  shows  the  land  was  worth  at  the 
filing  of  this  bill,  together  with  interest  on  the  amount  from 
that  time  to  the  present. 

What  was  defendant's  motive  in  procuring  an  administra- 
tion and  selling  the  land  ?  Was  it  a  bonajide  purpose  on  his 
part  to  sell  it  to  pay  the  debts  of  John  Bell  ?  Was  that  his 
purpose  ?  If  so,  then  he  is  only  liable  to  pay  complainants 
the  %oO  he  sold  it  for ;  but  if  you  believe  this  was  not  his 
pnrpose,  but  on  the  contrary,  it  was  bis  purpose  to  defraud 
complainants  of  their  title  to  the  land,  or  to  procure  it  him- 
self, then  he  is  liable  for  the  value  of  the  land  from  the  filing 
«f  the  bill,  together  with  interest  thereon  from  that  time  to 
^e  present." 

The  Court  gave  the  Jury  "  no  instructions  in  relation  to 
what  Bell  received  for  the  land  from  Robert  Sheffield,  except 
«s  before  stated." 

The  Jury  found  for  complainants  $1000,  with  interest  from 
the  22d  day  of  January,  1852,  and  costs. 

Counsel  for  defendant  excepts  to  the  charge  of  the  Court^ 
•nd  assigns  the  same  as  error. 

Blasford  &  Crawfobd,  for  plaintiff  in  error. 

L.  B.  Smith,  for  defendants. 
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Bjf  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[I.]  We  see  notluDg  io  the  charge  of  the  Court  reqairiii|p 
noUce  OF  comment,  except  as  to  the  measnre  of  damages. 
For  that  this  wae  one  of  those  too  common  but  highly  repre- 
hensible proceedings  to  wrest  property,  tinder  color  of  law, 
&om  its  innoceni:  bat  ignorant  owners,  there  can  be  no  doubt. 

The  mle  as  to  damages,  is  thus  stated  by  Hill  on  TruUee* 
(j}.  522) :  "  If  the  property  cannot  be  followed  in  specie,  or 
if  the  holder,  having  taken  without  notice,  cannot  be  mad« 
liable  to  the  trust,  the  trustee  will  be  decreed  to  compensata 
the  cestui  qve  tnut  by  payment  of  a  sum  equal  to  the  value 
of  the  trust  property,  or  by  purchasing  other  property  of 
equal  value  for  their  benefit."  And  the  author  cites,  in  sup- 
port of  the  text,  2  A  TTm*.  681 ;  1  Vet.Jr.297;  5J6.  794; 
9  lb.  103;  2  Madd.  235  ;  and  3  Beavan,  550.  And  in  all 
cases,  he  will  farther  be  decreed  to  account  for  all  rent  or 
interest,  or  other  profit  or  advantage  received  from  the  trust 
estate,  or  in  any  way  arising  from  the  breach  of  trust.  (1 
Fm.  Jr.  408;  3  Swanaton,  625;  4  Vea.  497;  6  lb.  794; 
12  lb.  402;  15  lb.  226;  2  M.  ^  B.  655.) 

At  what  time  is  the  value  of  the  property  to  be  estimatedf 
Or,  in  other  words,  what  is  the  measure  of  damages  in  such 
cases,  is  a  vexed  -question.  Different  Courts  have  adopted 
different  rules  upon  this  subject ;  and  all  of  them  admit  so 
many  exceptions  to  their  own  rule,  as  virtually  to  make  it  of 
none  effect. 

The  case  read  from  2  Johnaon't  Ch.  S.  holds,  that  where 
the  trust  property  has  been  fraudulently  converted  to  the  use 
of  the  trustee,  the  damages  are  not  restricted  to  the  time  of 
sale ;  bat  that  the  ceatui  que  trutt  are  entitled  to  the  in- 
creased value.  In  Massachusetts,  the  rule  is  to  limit  the 
damages  to  the  time  of  sale.  The  Appellate  Court  of  Vir- 
ginia was  equally  divided  upon  this  point  in  a  case  in  Grat- 
tan  ;  but  the  decision  went  in  accordance  with  the  Massa- 
chusetts rule. 
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B«U  w.  BeU  «  al. 

Mr.  I*araon8,  in  hia  Treatise  on  CoTUractt,  diecosses  this- 
question,  but  leavee  it  tmcertain.  Id  the  conree  ofahiB  re-^ 
marks  upon  this  subject,  he  puts  a  case  very  like  the  ooe  at. 
bar,  trhere  land  belonging  to  a  cestui  que  truity  which  they 
iroold  likely  not  sell  immediately,  was  disposed  of  by  tho 
tntstee.  In  such  case,  he  concludes  they  wqald  be  entitled 
io  the  enhanced  value. 

Under  all  the  circtunstances  of  this  case,  ve  think  the 
charge  of  the  Court,  the  verdict  of  the  Jury,  and  the  decree 
founded  thereon  right,  in  holding  the  defendant  liable  for 
the  value  of  the  land  at  the  time  the  bill  was  filed,  22d  day 
of  January,  1852,  which  was  admitted  to  be  $1000,  with  in- 
terest thereon  from  date.  It  is  high  time  that  this  unwar- 
rantable interference  with  other  people's  property,  to  sub- 
serve the  most  selfish  purposes,  should  be  discouraged  and' 
rebuked.  It  has  grown  to  be  a  great  evil  in  the  State,  and 
gives  rise  to  a  large  portion  of  the  litigation  which  crowds 
the  Courts.  We  have  uothing  to  say  against  legitimate  ad- 
ministration, bona  fide  obtained  to  pay  debts  and  distribute 
the  estate.  But  to  seize  and  appropriate  property  under  co- 
lor of  law,  is  worse  even  than  to  take  and  convert  it  without . 
uiy  such  pretence  of  authority. 
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BarkbalttT  M.  Bollock. 


B^  4T> — D.  N.  BtiBiEHAucKit,  plioBtiff  in  nror,  n,  Ookdt* 
BnxooE,  d*fbBdftBt. 

[tJ]  TbeagcUoflhcpUalurdnnttlcdfraiilliadtfifeidaat  A  ntll«ia)t«r' 
tlie  pluDtilTa  mccoant.  Th«  defeiiduit  dM  pITtag,  or  offacing  to  pAf,  A*^-, 
■fent  tbe  account,  replied,  tbM  b«  wv  mlling  to  Icatc  the  nutter  to  tke 
KtUement  oTtlia  agent  To  tbb  tbe  ftgent  a«Id  notbing.  A/tertrnrdB,  tba 
pbiatiirned  the  defimdant  on  tiic  acconnt,  and  proredtheM  fact*.  Tbn 
OMHt,  «anBidMiii0UMl«d«maadlw4iwt  been  nSclaDtlr  pcOTid,  two-' 
niled  the  plaintiff:  JTtld,  that  tlie  GonK  errad. 

AsrampBit.      Harioo.     Tried    before    Judge    Wobkill^  , ' 
Hwch  Term,  1856. 

Dand'  N.  Bnrkbslter  brought  bia  actku  of  uaumpBit 
s^inftt  Cordy  Bullook,  for  money  had  aud  rcoeived  b;  the 
dsfeodaDt  whilst  acting  as  the  agent  of  the  plaintiff  in  the 
sale  of  certain  toerchandize  in  the  declaratioa  mentioned. 

Upon  the  trial' — 

WiLUAU  B.  Waleeb  sworn,  testified,  that  Cordy  Bullook 
sold  groceries  for  Barkhalter,  for  the  years  1851  and  1852, 
in  the  teirn  of  Bnena  Viata ;  that  said  Burkhalter  gave  to 
witness  certain  books  which  were  the  books  kept  by  said  Bul- 
led as  caah  books  while  he  was  clerking  for  Burkhalter,  and 
told  witness  to  go  to  Bullock  and  demand  a  settlement  from 
him  for  the  amount  due  on  said  books,  and  to  saj  to  Bullock 
that  be  did  not  wish  to  sue  him,  but  if  he  did  not  settle  he 
would  sue.  Witness  took  the  books  and  went  to  Bollock  and 
did  as  he  was  directed.  Bullock  replied  he  was  willing  to 
leaTe  the  matter  to  the  settlement  of  said  Walker ;  asked 
witness  what  he  thought  be  owed  plaintiff.  Witness  replied, 
there  was,  in  his  opinion,  four  or  five  hundred  dollars ;  and 
then  goes  on  to  state  what  was  said  and  done  in  relation  to 
the  giving  a  bond  to  abide  by  what  Walker  should  say  was 
tbe  amount  due.     All  which  occurred  in  the  spring  of  1853.. 

Witness  further  stated,  that  be  made  the   demand  afore-- 
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BurUiKlter  m.  Bsllock. 

Mid  as  plaintiff's  agent,  and  that  the  books  exhibited  to  him 
-ntfQ  the  same  tfaat  were  admitted  by  defendant  to  be  tb»- 
ouh  books  kept  by  him  vhilst  adong  aa  the  agent  of  pl^n^ 
tiff;  that  defeodant  told  Titnees  he  was  employed  by  plua- 
tiff  to  Bell  groceries  for  him  for  tiie  years  of  18fil  and  1852^. 
and  was  to  give  him  9250  a  year. 

The  books  above  referred  to  were  then  put  in  evideDce, 
and  vbich  charge  defendant  vith  the  sum  of  fifty-six  han^■ 
dred  and  twenty-nine  dollars  and  aizty  cents,  for  groceries 
sold  by  defendant. 

Make  H.  Blandford  being  sworn,  proceeded  to  testify 
in  relation  to  a  demand  made  by  him  npon  defendant,  for  a 
settlement,  ko,  at  plaintiff's  request,  when  objection  was 
made  to  his  competoacy.  In  reply  to  which  witness  stated, 
that  at  the  time  referred  to  he  had  not  been  employed  by 
plaintiff  as  an  Attorney  at  Law  in  this  case ;  that  he  was  the 
plaintiff's  Attorney  generally,  in  all  his  cases,  and  that  he 
Uiade  the  demand  of  defendant  as  plaintiff's  agent. 

The  Court  sustained  the  objection  and  ordered  the  testi- 
mony withdrawn,  and  plaintiff  excepted. 

The  defendant  then  moved  to  non-suit  the  case,  on  the 
ground  that  plaintiff  had  failed  to  prove  a  demand  before  the 
commencement  of  the  action.  And  after  argument  had,  the 
Court  sustained  the  motion  and  ordered  a  non-tuU,  To 
which  plaintiff  objected. 

Blakdford  k  Orawfobd,  for  plaintiff  in  error. 

OuvKB  &  Clemests,  eontra. 

Sy  ike  Court. — Bekhisci,  J.  delivering  the  opinion. 

[1.]  We  consider  the  import  of  Mr.  Blandford's  statement 
to  be,  that  he  ho  was  not  Attorney  at  Law  in  this  case,  at 
the  time  when  he  made  the  demand.  If  he  was  not,  the  Act 
of  1850,  rendering  Attorneys  at  Law  incompetent  as  witness- 
es in  certain  sasea,  did  not  apply  to  him.     {Cohb'i  IHg.  280.) 
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le  V.  Cbamberlin  Ai'BaDcrofl. 


Ent  it  seems  to  us,  that  ■ffithout  Blandford'B  testimony, 
there  ■was  enoagh  evidence  to  prevent  a  noD-Buit.  The  wlt- 
neea,  Walker,  svears  positively  that  he,  as  agent  of  the  plaia- 
'ti^  demanded  payment  from  the  defendant.  The  counter 
propoBitios  made  by  the  defendant — a  proposition  to  do,  not 
That  was  demanded  of  him,  but  quite  another  thing — could 
not  nullify  the  legal  effect  of  this  demand.  Walker  waa 
agent  to  demand  payment  and  to  receive  payment— not  agent 
-with  plenary  powers  to  do  with  the  deht,  whatever  his  prin- 
tnpal  might  have  done  with  it. 

Besides,  it  does  not  appear  that  Walker  nndertook,  as 
agent  or  otherwise,  to  accept  the  proposition. 

What  was  done  by  Walker  certainly  afforded  the  defen- 
dant an  opportunity  to  pay  the  debt  without  suit ;  and  that 
is  as  much  aa  the  best  demand  can  do. 

So  we  think  there  ought  to  be  a  new  trial. 


No  48. — Obbornb  M.  Stcjib,  plaintiff  in  error,  va.  Osambsb- 
LiN  &  Bancroft,  defendants.  . ' 

[1.]  S  ft  J,  pMtDere  in  trade,  ^70-  Ihe  fim  noU  io  liqaidation  ot  a  debt  daa  • 
bj  the  cODCeni.  The  partnership  .being  disBolved,  C  &  B,  a  creditor,  with 
a  kiiawl*dge  of  the  fM3t,'takeli  tVa  iadiTidiial  oote  of  J,  ia  reneiral  of  the 
old  note,  ginoB  time  of  p»7meiit,  withont  the  knowledge  01  oenient  of  8  : 
fftld,  that  S  is  exoaeroled  from  all  liabiCitj,  both  upon  the  note,  and  also 
npon  the  original  bill  of  goods. 

Aesnmpsit,  in  Muscogee.  Tried  before  Judge  WoRaiLIi, 
December  adjourned  Term,  1856. 

Chamberlin  &  Bancroft  brought  their  action  against  the 
Snn  of  Stone  &  Johnson,  to  recover  a  sum  of  money  duA-^OD 
a  promissory  note.    The  declaration  also  contained  a  count 
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Stone  w.  Chambcrlin  k  Bancroft. 

for  the  bill  of  gooda  for  wliicli  the  original  note  (of  which  the 
one  Baed  on  was  in  renewal)  waa  given.  JohnBon,  one  of  the 
defendants,  was  not  served,  and  the  action  proceeded  agsuntt 
Stone,  as  one  of  the  partners ;  who  plead  the  renewal  of  the 
note  sued  on  by  his  partner,  afUr  dissoluUon,  as  a  discharge 
.of  the  debt  as  to  him. 

Upon  the  trial,  it  appeared  in  erideooe  that  the  note  sued 
on  was  given  in  renewal  of  a  former  one.  There  waa  testi- 
.  moo;  on  both  sides,  in  relation  to  the  circumstances  under 
which  this  renewal  was  made.  Tho  plaintife  offend  testimony 
to  prove  the  sale  and  delivery  of  the  bill  of  goods,  and  also,  to 
prove  that  the  renevoi  note  was  given  by  Johnson,  as  one  of  the 
.partners,  who,  as  each,  signed  the  firm  name;  also,  that  Stone, 
the  other  partner,  afterwards  admitted  his  liability  on  the 
note  renewed  by  Johnson.  It  was  in  proof,  that  the  agent 
of  the  plaintiffs  who  to^  the  renewal  knew  at  the  time  of  the 
disBolntion. 

The  defendant  made  proof  to  the  effect,  that  the  partner* 
ship  had  existed  some  short  time,  and  had  dissolved  previooB 
to  the  time  of  the  renewal ;  that  it  was  made  kaown  aboat 
the  ^methe  dissolution  took  place;  and  also,  by  comn:onre- 
port. 

In  addition  to  the  above,  proven  by  the  answers  of  William 
J.  Hudson,  defendant  proposed,  also,  to  read  his  further 
answers,  as  follows: 

"  Johnson  continued  in  business  on  his  own  account,  wit- 
ness thinks,  about  twelve  months  after  Stone  retired;  it  waa 
,a  commoD  talk  when  Stone  went  out,  that  at  the  time  of 
'Stone's  withdrawal,  froin  the  best  information,  and  the  uy 
BO  of  Stone  tt  Johnson,  said  firm  was  able  to  pay  its  debts, 
and  witness  believes  said  firm  had  effects  euoiigh  to  pay  all 
its  debts,  if  they  had  been  applied.  Witness  thinks  some  ^ 
the  effects'  of  Stone  &  Johnson  were  applied  by  Johnson,  to 
his  individual  debts ;  that  William  Johnson  became  insolvent 
about  the  latter  part  of  the  year  1862;  it  was  known  by  some, 
•rtSAt,  particularly  by  those  who  had  claims  against  him." 

D,q,i,.cdb.GooyIc 


MACON,  JTNE  TBKM,  1856. 


Stone  («.  CliMDbeilui  t  Baneraft 


To  the  reading  of  which,  pUisUS'  objected.  The  CoTtrt 
sustuoed  the  ohjection  aod  defendant  excepted. 

The  evidence  being  closed,  defendant's  Counsel  requested 
the  Court,  in  writing,  to  charge  the  Jury,  that "  If  they  he- 
lieve,  from  the  testimony,  the  note  sued  on  was  given  in  re- 
newal of  the  original  note  of  Stone  &  Johnson,  and  after  thft 
firm  was  dissolved ;  and  if  plaintiff  knew,  at  that  time,  of  said 
diasotation ;  and  if  it  was  done  by  Johnson  alone,  and  with- 
out the  knowledge  and  consent  of  Stone ;  if  the  Jury  believe 
these  facts,  then  Stone  ia  discharged  from  all  liability,  both 
npon  the  note  sued  on,  and  also  upon  the  account  for  the  orig- 
inal bill  of  goods."  Which  charge  the  Court  refused  to  give^ 
hut  did  charge,  "  that  if  they  ehoold  believe,  from  the  testi- 
mony,  that  the  note  saed  on  was  given  in  renewal  of  the  orig- 
inal note  of  Stone  &  Johnson,  and  after  the  firm  was  dis- 
solved, and  after  plaintiffs  knew  of  the  dissolution;  and 
though  done  by  Johnson  alone,  without  the  knowledge  or 
consent  of  Stone ;  though  the  Jury  should  believe  all  these 
facta;  still,  Stone  would  not  be  discharged  from  his  liability 
«n  the  original  bill  of  goods,  unless  the  Jury  should  believe 
it  had  been  proven  to  then),  that  at  the  time  plaintiffs  renewed 
the  note  with  Johneon,  it  was  expressly  stipulated  and  agreed 
that  the  renewal  note  should  be  taken  as  a  payment  and  ex- 
tinguishment of  the  original  indebtedness. 

And  further,  that  if  the  Jury  should  believe  that  when 
HiUer,  the  Clerk  and  agent  of  plaintiffs,  renewed  the  note 
with  Johnson,  nothing  else  took  place,  than  that  the  note  was 
renewed  by  Johnson,  alone,  without  the  knowledge  or  consent 
of  Stone ;  and  after  the  dissolution  of  the  firm  ;  and  after  it 
was  known  to  plaintiSb,  that  the  firm  was  dissolved ;  that 
that,  alone,  would  not  be  sufficient  to  discharge  Stone  from 
liis  liability  for  the  original  bill  of  goods ;  but  in  order  to  dis- 
charge him,  it  must  further  appear,  from  the  proofs,  that  the 
pluntiffs,  at  that  time,  expressly  stipulated  and  agreed  to, 
ta.ke  the  renewed  note  In  payment  and  discharge  of  the  debt; 
.aai  if  this  bad  not  '>een  proven,  then  they  mast  find  for  the 
jilaintiff  in  the  original  bill  of  goods. 
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Btone  IV.  Chamberlin  A  Bancroft. 

To  all  whicb  defendant  excepted,  and  aaetgns  error : 
Ist.  That  the   Court  erred  in  rejecting  the  evidence  of 
Hudson. 

2d.  In  refuBing  to  charge  as  requested. 
3d.  In  the  charge  given. 

'Inqram  &  CBAiTFOim,  for  plaintiff  in  error. 

JoHiTsoiT  &  Sloan,  contra. 

By  the  Court. — LuMPKnf,  J.  delivering  the  opinion. 

[l.J  In  our  judgment,  the  charge  requested  of  the  Court — 
and  which  he  refused  to  give — states  correctly  the  law  of  this 
case,  namely :  that  if  the  Jury  believed,  from  the  testimony, 
that  the  note  sued  on  was  given  in  renewal  of  the  original 
note  of  Stone  &  Johnson,  and  after  the  firm  was  dissolved, 
pltuntiffs  knowing  the  dissolution  at  the  time  they  took  the 
note,  and  it  was  given  by  Johnson  alone,  and  without  tlte 
knowledge  and  consent  of  Stone,  then  Stone  is  discharged  - 
from  all  liability,  both  upon  the  note,  and  also  npon  the  orig- 
inal bill  of  goods. 

While  it  is  true,  that  the  mere  giving  a  note  does  not  dis- 
charge the  original  indebtedness,  anless  it  be  accepted  in  pay- 
ment at  the  time,  it  is,  nevertheless,  equally  true,  that  if  the 
creditor  change  the  nature  or  character  of  the  debt,  as  bj 
taking  the  note  of  one  of  the  parties,  and  giving  day  of  pay- 
ment, the  other  is  exonerated.  He  has  a  right  to  suppose 
that  he  is  no  longer  looked  to,  as  the  debtor  of  the  plainti&L 
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Ho.  49. — Thomas  Dozieh,  sen.  plaintiff  in  error,  vb.  Thomas 
H.  DozisR,  defendsnt. 

[1.]  la  a  motion  for  a  new  trial,  tbT«e  grounda  were  ■unmcd :  that  tha  T«r- 
dict  wai  coDtrar;  to  the  erldenee ;  tbat  It  was  eontrary  to  the  waif  ht  of 
cridaiice;  and  that  It  waa  contrary  to  tha  charge  of  the  OoarL  TheOonrt 
paotad  the  motion.  The  verdict  ira«,  la  &ut,  npportad  iij  tha  erid«aeo^ 
StU,  that  the  Court  erred. 

Motion  for  new  trial,  from  Marion.  Decided  by  Judge. 
WoBBiLL,  March  Term,  1856. 

Thos.  Dozier,  sen.  brought  his  action  against  Thos.  H.  Do- 
sier  to  recovfir  the  sum  of  8463,  vith  interest  due  upon  a 
pTomissorj  note  dated  March  Slat,  1851,  and  due  "  at  one 
day  after  date." 

Pleas  of  usury,  setting  forth  the  several  transactions  out  of 
whicb  the  usury  arose,  were  filed.  Upon  the  trial,  the  plain- 
tiff having  offered  the  note  in  evidence  and  closed,  the  de- 
fendant introduced  the  following  proof: 

SsABOEN  BoziES  testified,  that  he  had  heard  plaintiff  say 
he,  plaintiff,  had  loaned  defendant  a  sum  of  money ;  thinks 
some  four  or  five  hundred  dollars — not  certain  as  to  the 
amount — for  which  defendant  was  to  pay  plaintiff  twelve  and  a 
half  per  cent  per  annnm.  This  conversation  took  place  some 
fifteen  or  sixteen  years  ago,  in  Warren  County. 

Cross-examined  :  Said  defendant  was  his  own  brother ; 
does  not  know  that  the  note  sued  on  ia  for  the  money  or  any  ' 
part  of  it,  that  was  referred  to.  The  conversation  was  in- 
troduced in  this  way :  .Witness  was  owing  plaintiff  some  bor- ' 
rowed  money,  and  wished  to  mn  the  note,  which  plaintiff 
agreed  to,  provided  witness  would  give  plaintiff  the  same  rate 
of  interest  defendant  was  giving,  to-wit :  tweive  and  a  haJf 
per  cent. 

Thouas  Dozier,  sen.  the  pluntiff,  testified,  that  in  the 
year  1836  or^lSST,  to  the  best  of  his  recollection,  at  the  re- 
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Dorier  h.  Dorin. 

qneet  of  his  son,  he  advanced  him  mosey  and  took  np  a  iiot» 
jffi^able  to  JameB  Cartledge  for  $150,  and  one  payable  tO" 
William  Kendrlck  for  $100,  botli  made  hy  his  bob,  Uie  de- 
fendant ;  from  tbe  lapse  of  time  and  the  i^UoeM  of  his  mem- 
017,  on  account  of  hia  advanced  a^,  he  cannot  recollect  the- 
dates  of  the  notes  or  at  irhat  tine  th«y  became  doe ;  tlut  at 
tlt«  request  of  hia  ^oo,  in  168T,  he  did  loan  to  him  tbe  eaa 
of  $300  and  take  hie  note  for  tbe  same  ;  bnt  at  what  time 
said  note  was  made  payable  he  cannot  recollect;  recollects 
that  defendant  said  to  him,  that  be  would  pay  plaintiff  tea 
per  cent,  according  to  his  recollection,  for  the  use  of  his  mo- 
ney ;  but  doea  not  recollect  whether  the  ten  per  cent,  if  that 
was  the  rate  agreed  on,  was  put  into  the  sum  for  which  the 
note  WAS  given,  or  was  merely  tbe  verbal  agreement  afore- 
said ;  sayE  he  has  but  little  learning,  and  defendant  wrote- 
the  note;  Bays  hia  recollection  is,  though  he  cannot  be  cer- 
tain that  there  was,  at  no  subsequent  renewal  of  said  notes, 
more  than  the  lawful  interest  charged  and  paid,  or  agreed  to 
be  paid,  by  ihe  defendant,  on  the  amount  of  money  advanced 
for  Baid  notes ;  that  afterwards,  perhaps  in  the  year  1838,  at 
tbe  preBBing  request  of  defendant,  and  for  tbe  purpose  of  en- 
cabling  him  to  complete  his  medical  education,  be  loaned  de- 
fendant another  $100 ;  and  some  time  before  or  afterwards, 
940  more  for  tbe  same  purpose  ;  that  his  son,  according  to 
Us  recollection,  but  he  cannot  be  certain,  gave  him  faia  oue- 
Dote  for  all  the  sums  of  money  which  he  bad  advanced  for 
and  loaned  to  him  ;  but  tbe  date  of  said  note,  or  when  it  be- 
came due,  or  for  what  amount  it  was  given,  be  cannot  remem- 
l>er  ;  nor  can  he  the  rate  of  interest  wfatcb  his  son,  the  de- 
fendant, agreed  to  allow  him,  but  the  impression  on  his  mind' 
is,  that  it  was  8  per  cent,  tbe  thea  legal  rate  of  interest. 

These  are  all  the  sums  he  recollects  having  loaned  defen- 
dant. Admits  that  he  did  allow  his  son  9112,  or  about  thai- 
amount,  in  an  exchange  of  horses ;  bnt  the  time  when  doed- 
not  recollect ;  also,  that  he  was  indebted  to  defendant  a  small 
amount,  not  recollected,  for  store  account  and  medical  serri- 
oes  ;  does  not  know  when  said  aeconnts  were  contracted. 
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mam,  j^mb  TSESfe  iseft         26^ 

Admits,  tiisb  dafcndwit  pani  hin  (219  ok  said  nota ;  oram 
cot  Btate  the  time ;  thinks  it  vas  in  the  year  1846,  u  tb^ 
note  Its  heSA  bwl  lUBtly  ran  out  o£  Sato.  Admita  defeadut 
paid  bim  abont  980  in,  be  tbiuks,  1851 ;  and  that  the  nota 
sued  on  was  given  hj  defendant  in  reneval  of  the  aforeBaid 
demands,  after  dedocting  the  credits. 

The  Jxaj  fpond  a  verdict  for  the  plaintiff,  for  the  fall 
amonnt  dne,  npon  the  note  sned  on, 

"WheiQiipon,  defendant,  hj  his  Coonsel,  moved  a  mie  for 
a  neir  trial,  on  the  g^ond  : 

let.  Because  the  Jnry  foond  contrary  to  the  charge  of  the 
Conrt. 

2d,  Becanse  they  foaod  contraiy.to  the  evidence. 

3t^.  Secaiue  tbey  fovqd  contrary  to  the  weight  of  evidence. 

After  argument  had,  the  Court  ordered,  the  mle  to  be  mad? 
absolute,  and  granted  a  sew  brial,  and  pluntiff  excepted. 

laaKAU  k  Cravfobd,  for  plaintiff  in  error. 

BLASDFOfiD  it  Crawtoed,  for  defendant. 

Sff  tie  Onirt, — Beshiss,  J.  delivering  the  opinion. 

[l.j  The  Jury,  in  this  case,  found  that  there  was  no  usury 
^  the  note.  The  Court  granted  a  new  trial  on  the  motion 
of  the  defendant — a  motion  put  on  three  grounds:  that  th4|i 
verdict  was  contrary  to  the  charge  of  the  Court,  contrary  tO| 
the  evidence,  and  contrary  to  the  weight  of  the  evidence. 

Osght  the  nLDtion  to  have  been  granted?  We  think  not. 
The  evidence  shows  that  there  was  no  usury  in  the  note. 

Tbis  ia  made  clear  by  the  annexed  statement  of  Mr.  Stnbbs, 
founded  on  the  evidence — a  statement  prepared  by  bim  at 
the  request  of  tho  Court,  and  for  which  the  Court  is  macbi 
obliged  to  him. 

And,  if  there  was  no  usury  in  the  note,  the  verdict  cannot 
be  against  the  evidence  or  against  the  veight  of  the  evidence, 
tcum.ix-si 
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Bor  cKD  it  be  ag&inat  any  oharge  of  the  Covit  tiwt  iraa  t 

proper  chu-ge. 

:  We  therefore  reverse  the  jodgmeat  of  the  Ooort  beloir- 


STATEMENT  OF  MR.  STFBBS; 

THOMAS  S.  SOZIER,  Sen.     "l 
plaintiff  in  error, 

v».  >  From  Marion  Sap.  Ct. 

TSOMAS  H.  BOZIER, 

defendant  in  error.) 

KOTE  8VSD  ON  $468,  DATED  SIbt  MaBGH,  1851,  AT  Om  OAT. 
pLBA_USURT. 

Taking  the  anewers  of  plaintiff  as  to  the  respective  sbidb 
advanced  for  and  loaned  to  defeodant  at  different  timea — 
f  150,  .$100,  $10,  $100,  $100,  make  it  $490  00 

Defendant,  in  bia  plea,  makes  it,  in  the  whole  500  00 

As  the  respective  times  as  to  sdvances  and  loans,  are  not 
definitely  stated  in  plaintiff's  answers,  I  divide  or  averager 
the  time  and  say — 

Advanced  on  lat  January,  188T,  250  00 

Interest  on  $250  from  1st  Jan.  'S7  to  let  Got.  '89,      66  00 
Advanced,  on  let  July,  1837,  100  00 

Int  on  $100  from  lat  July,  '87,  to  Ist  Oct.  '89,  18  00 

Advanced,  say  1st  July,  1888,  140  00 

Interest  on  $140  from  Ist  July,  '88,  to  let  Oct.  '89,      14  00 


Credita,  677  OO 

There  being  no  time  proven  as  to  when  the  credits  should 

.  he  allowed,  I  have  reeorted  to  defendant's  plea,  Kod  havQ  ta- 
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ken  his  statements,  as  to  time  and  amonnts,  aa  trae,  and  al- 
low him — 

1839 
Oet.  Ist  By  exchange  of  hones,  9112  50 

Due  plaintiff  iBt  Oct.  '89,  464  60 

-lut  on  9464  50,  from  Ist  Oct.  89,  to  16th  M'ch  '46,     239  98 


Am'i  car'd  forw'd,  and  dne  plaintiff  15  M'ch,  '46,      704  48 

1846 
March  15th.     By  cash,"  219  00 


485  48 
Interest  on  $485  48,  from  16th  March,  '46,  to.Slst 

Maroh,  1851,  at  7  per  cent.  172  54 


Jfote,  657  02 

The  small  credits  of  $18  and  (12  dt>  not,  when  made,  ta- 
king the  defendant's  plea  as  giving  the  trne  date  of  the  re- 
spective credits,  extinguish  the  interest  then  due;  conse- 
qnently,  cannot  he  bo  deducted  as  to  reduce  the  principal 
sum.  I  therefore  allow  them,  withont  interest.  Say — 
Store  acconnt,  $18 

Medical  bill,  12 

■    1851 
March  31;  By  cash,  SO 

—  '        ■  -    60  000 


Dne  plaintiff  31st  March,  1861,  597  02 

stating  the  acconnt  average  time. 
Bne  plaintiff,  Slst  March,  1851,  686  62 

giving  all  donbt  as  to  time  to  defendant. 

AH  of  which  is  r^ecthilly  sahmitted. 

T.  P.  STUBBS. 

To  the  Hon.  Jadgea  Sap.  Ct.  Macon,  G». 
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Same  anwuntt  stated  most  unfavorably  for  pVimtiiff,  as  ti 


Giving  defendant  the  benefit  of  all  doubt  as  to  tlie  time 
Trhea  Uie  respective  sums  were  advanced  for  sad  loaned  t* 
defendant — 

Advanced  on  25tti  Dec.  18S7,  $260  00 

Int.  OD  $250  from  26th  Dec.  '37,  to  Ist  Oot.  '89,         35  82 
Advanced  to  defendant  25th  Dec.  1838,  100  00 

Bit.  on  $100  from  25th  Dec.  '38,  to  Irt  Oct.  '39,  6  00 

Advanced  to  defendant  15th  March,  '38,  140  00 

Int.  on  $140  from  15th  March,  '88,  to  let  Oct.  '39,    16  45 

548  2T 
1839 
Oct.  iBt.     Credited  hj  exchange  of  horses,  112  50 

'486  77 
Interest  oa  $435  77  from  Ist  October,  1889,  to 

15Ui  March,  1846,  6  years  5|  iaontha>  226  08 

6f>0K> 
1846 
March  15th.  Bj  cash,  '  S19  00 

44186 
Interest  on  $485  77,  from  15th  M'cb,  184^  to  8l8t 
March,  1851,  date  of  note  aned  on,  at  t  per  oent. 
5  years  and  15  days,  153  7T 

596  63 


CR. 

aieScal  im, 

112 

Store  account, 

18 

1851 

March  31.  By  caA, 

30 

Dae  plaintiff  81at  March,  1851,  £35  0S 
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!Ko.  60. — Joan  k  Bocbvord,  pluntifi  io  error,  m.  DiiriiL 
A.  Gabbbtt  ei  al.  defHukati. 

,[!■]  Appeanmca  of  tlie  defenduit  in  ea  to.  at  uij  Una  in  Uc  twtn  before 
the  Janet  hare  been  discharged,  ii  the  perfurmance  of  the  candition  of  tbs 
M.  *a.  bond.    SAomum  m.  AoommJ(,  ffyJt  j-  Clark,  (IT  Ga.  B.  86,)  rMtf- 


UotioD,  &c.  on  ea.  so.  bond.  Decided  by  Judge  Bull. 
Mtiset^ee.     May  Term,  1856. 

Dsiiiel  A.  Garrett  baring  been  arrested  npon  ca.  la.  at  the 
mstance  of  plaintifis  in  error,  entered  into  bond  foi^is  ap- 
pearance at  the  Jnne  Term,  1S64,  of  Mascogee  Snperior 
Gotut,  to  take  the  benefit  of  the  "  Honest  Debtor's  Act,"  Kid 
gave  JohB  B.  Jerry,  F.  G.  WUkioa,  John  Sealey  and  Wil- 
liam B.  Brown,  aa  his  securities. 

At  the  said  June  Term,  1854,  the  cose  was  called  ap  by 
Jilaiatiff'a  Coansel,  and  aD  opportunity  offered  to  defend- 
Ant,  tiarrett,  to  take  the  benefit  of  the  '*  Honest  Debtor's 
Afit ;"  that  said  defendant  and  his  securities  were,  by  order 
ef  the  Conrt,  then  called,  and  failing  to  answer,  the  Court 
refused  to  allow  jadgn<^nt  to  be  entered  against  the  defend- 
ftBt  and  bis  oeourities  on  said  bond,  because  said  canae  was 
Mt  called  in  its  regular  order.  At  the  December  Term  next 
tfier«after,  the  ease  being  oalled,  and  the  defendant,  Garrett, 
fiuliog  to  ^pear,  the  said  boad  was  forfeited  and  jndgment 
aoterad  up  against  the  principal  and  his  seeuritiea,  to-wit  f 
.on  the  13th  day  of  January,  1855.  After  this  last  date,  and 
Wfore  the  adjouroment  of  said  December  Term,  Garrett's 
Moarities  sent  after  him  and  had  him  brought  back  to  Mus- 
cogee County,  to  be  delivered  up  to  the  Sheriff;  but  whikt 
«u  hiB  way  back,  said  Garrett  received  an  injary  on  the  rail 
road,  of  which  he  died;  the  death  took  place  before  hU  de- 
liTery  up  to  the  Sheriff,  after  the  forfeiture  of  the  bond,  and 
before  the  close  of  the  December  Term  of  said  Court. 

At  the  May  Xeno,  1856,  the  seonriUes  moved  a  rale  to  se^ 
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JoDU  k  Rochford  vt.  Gurett  et  at. 


aside  said  jndgment;  and  upon  these  facts  appDaring,  tbe 
Court  allowed  the  rale,  and  ordered  the  judgment  to  be  set 
aude,  and  plaintifi  excepted. 

B.  W.  DsNTOH,  for  plfuntifis  in  error. 

JoHNBOK  &  SloaH,  contra. 

Bjf  the  Court. — LuxPKitr,  J.  deliveriDg  the  opinion. 

[I.3  It  IB  conceded,  that  this  caee  oomes  fully  vithin  the  rule 
lud  dom  by  this  Court,  in  Shannon  vt.  Jtoosevelt,  Myde  ^ 
Clarke,  (17  Qa.  Rep.  88.)  And  believing  a3  we  did  in  that 
ease,  that  all  of  oar  laivs  should  be  liberally  construed,  in 
favor  of  liberty  and  securities,  we  are  unwilling  to  change 
the  decision  there  made,  notwithstanding  oar  adherenee 
may,  in  the  strong  language  of  our  young  brother,  defeat  the 
public  jofltioe  of  the  country. 

It  never  was  intended  by  the  Legislature,  that  unfortonate 
debtors  shonld  be  imprisoned,  and  insolvent  debts  collected 
oot  of  securities  by  snap  judgments.  And  better,  far,  that 
the  Goorts  should  be  subjected  to  some  incouTenience,  than 
that  such  re^ts  should  follow. 

In  view  of  the  provision  of  our  State  Constitution,  that  tlie 
person  of  a  debtor,  where  there  is  not  a  strong  premmption 
qf  frauds  shall  not  be  detained  in  prison,  after  deliveting 
bona  fide  all  his  estate,  real  and  personal,  for  the  use  of  his 
eredittHTfl,  it  is  a  matter  of  amazement  that  soeh  Btringflnoy 
of  interpretation  should  constantly  be  resorted  to,  in  refer- 
ence to  our  Statutes,  for  the  relief  of  honest  debtors.  They 
seem  to  have  been  looked  upon  as  neither  more  nor  lees  than 
traps  set  to  catch  the  unwary. 
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Ko.  51. — ^WiLLUH  J).  RoQESB  tt  at  plaioHSa  in  error,  «<. 
VfiLLiAU  DouQBBBTT,  defenduit. 

[1.]  Legatow  Bled  »  bill  kgaioit  the  execntor  for  ui  mcoddI,  to.  and  for  tlia 
Appointnieiit  of  ft  tecalTCr.  Thi  bill  lUled  k  itioiiK  Chb  of  wuts  aguiitt 
the  eieculor,  but  not  ft  tctj  itroDg  cue  of  danger  to  tbe  fund.  The  eiec- 
Dlor  naidad  witbia  the  jurisdiction.  No  notice  of  the  bill  wu  lerred  on 
hin.  The  Court  appointed  the  receiTor.  Afterirftrda,  tbe  axecator  nio*ed 
ta  reroke  ths  appointnrat,  on  the  graaad,  that  he  bad  not  hftd  notice  of 
the  bin.    Tbe  Conrt  granted  tbe  motion;  HAl,  that  tbe  Court  did  right. 

Motion  in  Equity.  Muscogee.  Decided  hy  Judge  WoB- 
BILL,  in  Chambers,  1856. 

William  D.  Begers  and  others,  as  legatees  under  tbe  will 
of  Henry  Rogers,  deceased,  filed  their  bill  against  William 
Doaghertj,  as  thq  executor  of  the  last  will  and  testament  of 
the  said  Henry  Rogers,  deceased,  alleging  a  waste  and  mal- 
administration of  the  estate  wbicb  came  to  his  hands,  Ac. 
and  praying  tbe  appointment  of  a  raceirer,  &c.  The  bill  was 
■anctioned  in  tbe  terms  prayed  for,  and  a  peremptory  order 
granted,  in  Chambers,  requiring  the  defendant  to  deliver  up 
tiie  property  to  the  receiver  therein  appointed. 

ThereopoD,  tbe  defendant  moved  a  rale,  calling  on  com- 
plainants to  show  catise,  on  a  given  day,  why  tbe  peremptory 
order  appointing  a  receiver  should  not  be  set  aside,  on  the 
groond,  that  the  same  was  glinted  without  noUce  to  defend- 
ant, or  any  opportunity  of  showing  cause  against  the  same. 

At  the  time  appointed,  Coansel  for  complainants  answered 
to  tbe  rule ;  and  after  argument  had,  it  was  ordered  by  Uie 
Court,  that  said  order  appointing  a  receiver  be  revoked,  va- 
cated and  set  aside. 

Counsel  for  complunants  except  thereto,  and  assign  the 
Bune  aa  error. 

R.  J.  Moses  and  Jones  &  Jones,  for  plaintiffs  in  error. 

WlLLUM  Dougherty,  for  defendant. 

L.;|l,zi;i:v,.G00ylc 


873  SUPiaiME  COURT  OP  GEOEGIA. 

Bogert  u  4l.  w.  Daagli«r^. 
J9j/  tit  Chvrt. — BmiiiiNS,  J.  delireriBg  tke  opinion. 

[1.]  The  prater  of  the  bill  Id  this  case  io,  that  a  receiver 
nay  be  a^^ionited  to  take  charge  "  of  all  the  aMets"  of  t^*- 
estate  of  Henry  Rogers,  deceased,  and  partionlaTly,  tfae- 
sUree  mentioned  in  the  bill.  This  prayer  iras  sanctioned  by 
iba  Cosrt,  aad  a  receiver  vras  ^pointed.  Aftervards,  the 
d^endant  in  the  bill,  vho  vas  the  main  executor  of  Henry 
Rogers,  moved  to  have  the  appointment  of  a  receiver  set 
aside,  resting  the  motion  on  the  ground,  that  the  appointment 
Iiad  been  made  withont  notice  to  him.  The  Coort  granted' 
the  motion,  and  set  aside  the  appointment. 

The  question  is,  was  the  Conrt  right  in  doing  this  T 

In  Buch  a  case  as  that  made  by  the  bill,  the  Conrt  of  Ordi- 
nary has  power  to  remove  the  executor,  "  or  to  pass  suck 
other  or  further  order  sB  said  Court  may  tWnk  expedient  and 
fit  for  the  better  managing  and  securing"  the  estate.  {Pr. 
IHg.  246.)  And  that  Court  is  the  only  Court  upon  Trhich, 
as  a  Court  of  ori^nal  jurisdiction,  the  Legislature  has  ex- 
pressly conferred  this  power. 

It  does  not  appear  by  the  bill,  that  any  application  waa 
ever  made  to  that  Court,  by  the  complainants  in  the  bill,  for 
the  exercise  of  this  power  in  their  behalf.  If  the  power  ha» 
not  been  exercised,  it  has  not  been  the  Conrt,  therefore,  that 
has  been  to  blame. 

IKor  does  it  appear  by  the  hill,  that  that  Conrt  does  not 
still  retain  undiminished  confidence  in  Dooghertr^,  its  ap- 
pointee as  executor. 

The  order  appointing  the  receiver  set  no  limit  to  the  du- 
ration of  the  appointment.  It  would,  therefore,  have  made 
the  receiver,  virtually,  the  executor  of  the  will  of  Etenry 
Rogers. 

In  a  word,  if  the  order  had  gone  into  operation,  the  eflbot 
would  have  been,  not  merely  to  oust  from  his  office  tar  an  in- 
definite period,  an  appointee  of  the  Court  of  Ordinary,  with- 
out consulting  that  Court,  but  also  to  oust  that  Ooiut  fw  an 
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■definite  period  bvn  thfrpoirw  of  ^pointing  to  the  oESoe^ 
>nd  tbat,  t*o,  btfore  tiie  Court  had  given  any  endenee  tfai* 
it  VM  a  Govt  sot  s^^7  to  be  tnuted  with  the  pover.  la 
t^)«ot  to  Henrj  Boger'i  wiU,  the  Genrt  «f  Eqoitj  and  its 
•toeivcr  would  h»Te  tnkon  the  ^Mt  of  the  Conrt  of  Orc&isry 
ttid  ite  exeaator.  All  of  AeaAKts  would  have  puafd  ott  of 
fle  ^ande  of  tlu  eudnibr  Into  thpae  of  the  receiTor. 

iNow  if  w«  adbtit  tlwt  e  Genrt  of  Siqnity  hu  the  power  to. 
jue»  »a  ovder,  prodttotrre  «S  aaeb  conseqiteaees  m  ^eae,  we 
are  stselj  entitled  to  insist,  that  the  Court  ahall  not  ezeroisft 
the  power,  nnleas  th«  denuad  for  its  exereise  is  exeeedingly 
strong — utdeee  the  eaae  whidi  demands  ite  exercise  be  eaek 
w  to  make  it  almoet  oertain,  that  if  the  power  be  not  exer- 
«fcd,  the  aaeets  will  be  loot 

What,  dim,  is  the  sort  of  case  made  hj  the  hill  ? 

That  otao  is  oertainly  &  attong  cue  of  waete  and  miema&<. 
agement  by  the  executor ;  b«t  aa  »  oase  of  dtogcr  to  (iie  as< 
Mts  remaioing  in  hand,  it  ia  what  the  folbwing  words  make 
it: 

"  And  BB  t^  mid  William  Dongbertj  resides  in  the  Countj- 
of  MuGOgee,  and  keeps  said  negroes  in  the  Goiuitj  of  Wal- 
ker, conTcnient  to  the  Alabaata  and  Teaneeioe  line»,  and  an, 
joar  oomplainanta  hare  serious  opprehenaiimB  that  the  said 
I>oaghert7  will  remove  the  same  oot  of  the  State,  and  beyond 
the  jarisdiction  of  the  Ooarts  of  Georgia,"  ke.  It  is  not  ^aid 
here,  that  Mr.  Donghcrty  threaten*  to  remove  the  negroes  out 
•f  the  State,  or  that  ho  so  acts  with  the  negroes  as  to  justify- 
die  belief,  that  he  ia  about  to  remove  them  out  of  the  State ; 
Xnch  less  is  it  eaid  that  he  is  actually  removing  them  out  of 
the  State.  AU  that  is  said  ia,  that  he  "keeps"  tbe  negroes 
at  a  place  "  convenient"  to  Alabama  and  Tennessee.  Bat  as 
to  what  is  his  purpose  for  keeping  them  there,  nothing  is  said. 
Boom,  therefore,  is  left  for  the  inference,  that  be  may  have 
■eae  good  reason  for  keeping  them  there,  such  as  that  that 
is  a  place  where  be  has  possessions  of  his  own — poseessioiis, 
perhaps,  of  long  standing.     And  this  is  an  inferonce  the  mora 
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Tttadily  to  be  made ;  as,  from  -whtA  ftppesra  in  the  bill,  it  is 
to  be  preaomed  that  he  has,  from  the  beginning,  twen^  yean 
1^0,  all  the  time  kept  the  negroes  at  tome  place  coDTemenfe 
to  one  or  both  of  these  two  Statea.  Tronp,  Mneoogee  and 
Wsllcer  are  conntieB,  of  which  the  first  two  boond  Alabama 
and  the  last  touches  both  Al^>ama  and  Tennessee ;  and  it 
wonld  ajqtear  that  he  has  resided,  daring  all  that  time,  m 
first  one  and  then  another  of  these,  or  some  of  these  counties. 

Is  the  mere  naked  fact,  then,  that  he  keeps  the  negroee  at 
a  place  conTenient  to  the  boundary  line  of  Georgia,  such  a 
foct  as  ovffht  to  raise  "  serioos  appr^ensions"  in  the  corn* 
plainantB,  that  he  will  remove  the  negroes  beyond  that  line? 

It  is  true,  that  it  is  also  stated  in  the  bill  that  the  negroes 
have  been  levied  on  to  satisfy  his  privpte  debt,  and  that  tba 
complainants  fear  that  the  negroes  will  be  brought  to  sale  un- 
der the  levy.  But  the  appointment  of  a  reoeiTer  could  not 
prevent  the  negroes  from  being  thus  brought  to  sale ;  for  the 
appointment  would  be  in  a  suit  to  which  the  plaintiff  in  the 
jE.  fa,  would  not  be  a  party,  even  if  the  danger  of  such  a  sale 
would  be  a  ground  for  the  appointment  of  a  receiver. 

This  is  the  case  which  the  bill  makes  for  the  appointment 
of  a  receiver.  And  this,  certainly,  is  not  a  very  strong  case. 
It  is  not,  we  think,  a  case  anffioiently  strong  to  justify  the 
^pointment  of  a  receiver,  without  a  previous  notice  to  the 
person  whose  place  the  receiver  would  take. 

"Strictly  speaking,"  says  Daniel,  "  a  receiver  can  only  be 
appointed  after  answer;  and  it  seems  formerly  to  have  beea 
held,  that  a  receiver  could  not  be  granted  before  ;  bat  Hier 
rule  was  broken  by  Lord  Keni/on  in  Van  v».  Samett,  and 
the  order  then  made  for  a  receiver  before  answer,  has  been 
fbllowed  since,  wherever  justice  has  required  it,  and  the  meiit8> 
hare  appeared  by  affidavit."     (8  Danl  Oh.  Pr.  427.) 

And  the  same  author  says,  further :  *'  It  is  to  be  obBorved^ . 
however,  that  the  general  rule  nf  the  Court  is,  that  a  mota<m. 
for'  a  receiver  cannot  be  made,  as  for  an  injunction  it  may  be,. 
without  notice."  "  The  rule,  however,  which  requires  previ- 
ooa  notice  to  be  served  opon  a  defendant  who  has  not  ap- 
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peared,  ia  Hubjeet  to  ezoeptkm,  wb«re  the  defendant  is  resi- 
dent out  of  the  jurisdiction  of  the  Court,  and  caonot  b« 
WFTcd."      (Id.  Ibid.) 

Doubtless  a  case  of  extreme  danger  to  the  fund  might  also 
'Constitute  an  exception  to  the  mle,  although  that  case  is  not 
mentioned  as  an  exception  to  it,  bj  this  author. 

The  ease  before  ns  is  not  such  a  case  ;  nor  is  it  a  case  in 
irhich  the  party  against  whom  the  receiver  is  to  be  appointed, 
■is  a  noa-resident. 

And  if  the  waat  of  a  notice  of  the  application  made  tha 
appointment  wrong,  it  was,  as  a  matter  of  course,  the  dotj  of 
the-  Court  to  aonul  the  appointment,  whenever  requested  in  a 
proper  manner  to  do  bo. 
We  therefore  affirm  the  jndgmeat  of  the  Coort. 


ISo.  52. — Alexandrr  J.  Robinson,  plaintiff  in  error,  v». 
Eeasmds  Bealle,  Burriving  partner  of  the  firm  of  F.  t 
£.  Bealle,  defendant. 

p.]  In  a  snit  against  one  os  a  stockholder  Id  the  Planters'  k  Mecbanici' 
Bank  of  GolnmbuB,  a  traoshi  of  atock  b;  him  on  tb«  transfer  book  of  Uu 
baok,  is  evidence  agaiDst  him  that  he  once  owned  slocK  to  the  amoant  «f 
the  atock  so  transferred. 

[2.]  In  the  Planters'  ft  Uecbanles'  Bank  of  Colambiis,  the  directors  arc  Utt" 
bl«  to  the  stockholders  for  bills  redeemed  bj  the  slockholderS;  if  (hcj  b« 
bills  issued  in  "  enots"  of  llie  qnanlit;  of  bills  which  the  charter  aulbor- 
ites  to  be  issued.  And  if  the  holder  of  such  bills  rsleose  the  directors  ht, 
in  effect,  releases  the  stockholders.     (Bat  eee  the  opinion.) 

[3.]  The  liabilit;!  of  the  directors  of  the  same  bank  to  pa;  debts  created  la 

"  eicess,"  is  a  joint  one. 
.  [4.]  On  a  question,  whether  a  bank's  cashier  had  the  power  to  issue  a  specie 
certificate,  when  (here  was  no  specie  deposited,  an  interrogatory  lo  a  wit> 
Dssa,  aiking  whether  the  cashier  had  the  power  or  not,  was  proper. 

{ft.]  Inferiot  eridenee  ought  not  to  he  received,  if  superior  he  attainable. 
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XB.J  On  lh«  <iaes^eD,  whetUer  «  cMhier  «r  «  bank  bu  vntlioritj  to  iMne  » 
c«rti6cate  of  deposit,  olb«r  acts  of  a  similar  kind,  freqaeatlj  done  bj  bin. 
Me  admissible  u  evideacc. 

[T.]  If  the  holder  of  tbe  bills  of  the  Plantora'  k  Mccbanica'  Bank  of  CoinmbnB 
(MtlM  iritb  a  stockholder  and  dlBchsTges  faim,  tbe  amount  he  receixes  is 
■tot  malarial  to  the  ascertaiomaiit  of  the  proporttonate  litbllK^  of  aaotber 
stockholder. 

[8.]  Although  tb«  act  oftlie  cuhier  of  a  b«ik,  in  making  irilii  the  stock- 
holders of  another,  bat  anorganized  bunk,  $,a  urangeroeDt  to  enable  them 
to  organiKe  their  bank  in  evasion  of  ad  important  provision  of  their  char- 
ter, is  an  ill^al  act ;  still,  if  it  be  an  act  done  by  tbe  cashier,  not  for  him- 
•elf  or  for  hks  benefit,  bat  for  his  bank  and  ita  benefit,  and  m  oct  bencScial  to 
his  bank,  and  one  that  was  known  to  its  directors ;  or  which,  if  not  ksomi 
to  them,  bad,  for  the  cause  of  its  being  not  known,  that  ther  neglected  to 
bestow  ordinary  attention  on  the  duties  of  their  office,  and  which  act,  jet, 
those  directors  did  not  repudi«l«  or  expose  to  the  public,  or  in  taj  wacj 
neutralize,  it  is  as  act  of  the  bank ;  and  being  ui  act  of  tbo  bank,  one  of 
the  consequences  of  the  act  is,  to  debar  the  bank  from  resorting  to  tb« 
■lockbolderB  of  the  other  bank  for  payment  of  the  bills  which  it  boldj 
OD  that  bank. 


Debt,  to  HuBcogeo  Saperior  Court.  Tried  before  Judge 
WoERlLL,  May  Term,  1856. 

This  was  an  action  brouglit  by  defendant  in  error  againflt 
Alexander  J.  Robineon. 

The  declaration  alleges  that  Robinson  was  a  stockholder 
in  the  "  Planters'  &  Meohanios'  liank  of  Colnmbua,"  to  th^ 
amount  of  575  shares  of  stock,  rated  at  9100  per  ubare. 
The  charter  of  tbe  bank  prorided,  "that  the  persons  and  pro- 
perty of  the  stockholders  shall  be  pledged  and  held  bound  iq 
proportion  to  the  amount  of  shares,  and  the  value  thereof, 
that  each  individual  or  company  ms^  hold  in  said  bask  for 
tiie  ultimate  redemption  of  the  bills  or  notes  issued  by  said 
hank,  in  the  same  manner  as  in  common  actions  of  debt,  and 
fio  stockholder  ehall  be  relieved  from  soch  liability,  by  sale  of 
his  stock,  until  he  shall  have  caused  to  have  been  given  itity 
day's  notice  in  some  public  gazette  of  this  State."  The 
pluntiff  alleged  that  he  was  the  holder  of  bilk  of  tW  bask 
to  the  amount  of  $500,  on  which  he  had  obtained  jiodgneat 
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agBiBBt  Bokert  B.  Alexander,  assignee,  ^pointed  bj  the  Le- 
jpstfttnro  to  take  charge  of  and  ^nd  up  the  aCun  of  eaii 
bank ;  os  which  jadgmont  exeostion  had  been  issued  and  a 
retnm  of  nulla  iona  made  thereon  hy  the  Sberiff.  Plaintiff 
BODght,  in  this  action,  to  make  the  defendmt,  as  a  stookhoM- 
er  in  said  hank,  liable  for  the  payment  of  said  bills. 

The  defendant  filed  a  nnmber  of  pleas ;  among  them  th« 
Statute  of  Limitations,  the  forfeiture  of  the  charter  of  th* 
bank,  and  the  release  by  plaintiff  of  the  directors  of  the 
bank. 

A  great  deal  of  evidence  was  introduced  on  both  sides. 

Flaintifl',  in  making  out  his  case,  introduced  in  evidenoe 
(defendant  objecting  thereto)  the  transfer  stock  hook  of  the 
i'lanters'  &  Mechanics*  Bank,  to  prove  ownership  of  stock  ia 
'Aefendant.  The  Court  over-ruled  defendant's  objection  to 
t&at  testimony,  and  defendant  excepted. 

The  transfer  book  showed  that  A.  B.  Ragan,  cashier,  trans- 
ferred, in  1898,  one  hundred  shares  of  stock  to  defendant^ 
and  ^at  H.  S.  Smith  and  Wm.  A.  Redd  transferred  to  de- 
fcndaot,  in  October,  1839,  four  hundred  and  seventy-five 
daree  of  stock ;  also,  that  defendant,  in  1841,  transferred  to 
the  bank  four  hundred  and  seventy-five  shares  of  the  capital 
or  joint  stock. 

All  the  above  transfers,  except  the  one  first  mentioned, 
were  witnesaed  by  Matthew  Robertson  on  the  transfer  book. 

Plaint  proved  by  Matthew  Robertson,  that  the  transfers 
which  appeared  on  the  transfer  book  by  and  to  defendant, 
were  made  by  the  persons  and  at  the  times  they  purport 
to  have  been  made.  The  same  witness  also  stated  that  a 
large  portion  of  the  bills  left  in  circulation  when  the  hank 
closed  its  doors,  had  been  received  and  pud  out  by  the  Bank 
•f<jolambus.  That  bank  received  them  and  paid  them  out 
fir«ely  till  about  the  first  of  the  year  1842,  when  the  cashier 
of  the  bank  informed  witness  that  they  had  been  rejected,  <w 
would  be  rejected,  at  their  counter,  unless  he  could  have 
some  guarantee  for  their  redeuiptian.  It  was  then  proposed 
by  some  one  that  several  directors  and  stockholderB  should  ex- 
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ecnte  &  bond  to  redeem  them  from  tliat  bank,  aad  a  bond 
was  drawn  and  signed  by  witness,  John  Banks  and  others — 
John  Banks  stipuUtmg,  at  the  time  he  signed,  that  he  wonld 
'  not  be  bound  unless  all  those  whose  names  appeared  in  the 
body  of  the  bond  would  sign  also.  Some  of  them  refused  to 
ngn,  but  the  bond  went  into  the  possession  of  the  bank, 
who  receiTed  the  bills  of  the  Planters'  &  Mechanics'  Bank 
apon  that  security. 

The  defendant,  among  other  testimony  introduced,  read 
the  evidence  of  A.  B.  Ragan,  who  was  one  of  the  first  direc- 
tors of  the  Planters'  and  Mechanics'  Bank,  and  who  acted, 
ioT  a  while,  as  cashier,  proving  by  him  that  a  portion  of  the 
stockholders  met  in  1837  to  organize  the  bank ;  a  few  of 
them  paid  in  specie,  some  in  bills  of  the  State  Bank,  and 
others  in  indorsed  notes.  An  arrangement  was  made,  throngh 
a  comnfittee,  with  the.  cashier  of  the  Bank  of  Colambas,  tlut 
said  cashier  would  give  them  a  specie  certificate  for  the  pms 
pose  of  organising.  Sometime  subsequent  to  May,  1637,  the 
president  and  several  of  the  directors — witness  among  th«a 
— went  to  the  cashier  of  the  Bank  of  Colambas  and  asked  for 
the  specie ;  he  showed  them  certain  kegs  and  boxes,  which 
he  stated  contained  $230,000  in  specie,  and  stated  that  ba 
procured  a  specie  certificate  from  the  Insurance  Bank  fw 
the  balance,  to  make  up  the  sum  of  (250.000.  The  kegs 
and  boxes  were  not  examined  to  see  whether  they  contained 
specie,  but  the  statement  of  the  cashier  to  that  efiect  was  re- 
lied on.  His  statement  was,  without  inqniry,  also  relied  on 
with  reference  to  the  Insurance  Bank  certificate.  The  di- 
rectors held  a  meeting  and  determined  to  do  no  business,  bat 
passed  an  order  to  loan  out  the  money  to  the  stockholders,  if 
they  wanted  it.  The  stockholders,  generally,  borrowed  it, 
receiving  checks  on  the  bank  of  Columbus.  Witness  never 
heard  of  any  demanding  specie,  except  one  person,  and  the 
bank  refused  to  pay  him  specie.  In  February,  1838,  the 
annaal  election  for  directors  took  place,  and  an  ordor-was 
passed  that  the  stockholders  who  had  borrowed  of  the  bank, 
thonld  reduce  their  debt  by  paying  in  one  half.     Those  who 
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eomplied  did  so  by  paying  in,  mostly,  the  bills  of  suapended 
bsaks.  "Sat  more  than  (800  or  flOOO  dollara  of  speoie  wae 
paid  in.  The  nefr  Btockholdors  pat  in  their  notes  in  place  of 
tiioM  from  vhom  thoy  pnrohased.  The  directors  then  or< 
dered  $250,000  of  bills  to  be  iesaed,  the  larger  portion  of 
vhich  irere  pat  in  circalstion — ^witness  conld  not  tell  how 
maob. 

Defendant  proved  by  Mattbev  Robertson,  that  he  wu 
cashier  of  the  Planters'  &  Mecbanica'  Bank ;  that  defendant 
ms  not  present  when  the  transfers  of  stock  were  made  ta 
lum,  and  that  he  complained  to  Gen.  McDongald  on  his  re- 
turn home,  that  80  mneh  stock  had  been  transferred  to  hitt 
▼ithout  his  anthority.  Defendant  was  snder  the  impreBsioR 
that  it  had  been  done  because  McDongald  owned  a  good  deal 
of  stock,  and  did  not  wish  any  more  to  appear  in  his  same- 
Defendant  read  to  the  Jury  bills  amounting  to  (1680,  to 
show  that  he  had  redeemed  hie  pro  rata  share  of  the  circala> 
tion. 

Defendant  introduced  S.  R.  Bomkeb,  who  testified,  that  he 
was  one  of  the  first  directors  of  the  bank,  and  made,  sabstan- 
ItftUy,  the  same  statements,  with  reference  to  arrangements 
made  for,  and  obtuning  specie,  as  testified  to  by  A.  R  Ra> 
gan.  He  further  stated,  that  he  belicTed  at  the  time,  the 
transaetion  was  a  fair  one,  and  Uade  a  retom,  tinder  oath,  to 
^e  Oovemor,  according  to  the  charter ;  but  afterwards,  he 
became  satisfied  that  the  whole  arrangement  was  got  i^  for 
the  committee  torswear  by,  in  making  their  report. 

Defendant  introduced  JoHK  Banes,  who. stated,  among 
other  things,  that  he  refused  to  nnite  with  the  directors  ia 
making  the  retnm  to  the  Qoremor,  under  oath,  because  he 
was  not  satisfied  that  the  specie  was  at  the  control  of  the 
bank.  The  witness  went  on  to  giro  various  reasons  why  he 
ms  sot  satisfied  of  that  fact 

The  return  of  the  directors  to  the  Governor  was  then  read 
to  the  Jury. 

HiNBS  Holt  testified,  that  9104.000  of  the  bills  of  the 
Planters'  k  Heobanics'  Bank  were  delivered  to  the  firm  of 
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Holt  k  Alexander  by  the  Columbua  BrqIc,  to  be  saed.  ^^i^ 
w«re  Aftarwardfi  turned  over  to  Edward  Carey,  assignee  «f 
tlie  Bank  of  CoIuOibiu. 

Defevdant  exhibited  to  the  Coort  the  etook  transfer  book, 
wd  offered  to  show  that  A.  B.  Ragan  and  others  who,  it  ap^ 
yewed  from  eud  book,  had  made  transfers  of  stock  to  defend- 
BDt,  bad  each  of  them,  previouB  to  said  transfers,  already 
transferred  to  other  persons  more  stock  than  woald  appear 
Jrem  aud  transfer  book,  as  belonging  to  them ;  and  for  this 
reaeon,  and  because  it  appeared,  from  said  toaDsfer  book, 
&B,t  there  was  lugher  evidence  of  the  ownership  of  stock  thaa 
•aid  transfer  book  defendant  moved  that  said  transfer  book, 
uid  the  eertificates  read  therefrom  by  ))latntifi^  be  excluded 
fiMD  the  eoasiderution  of  the  Jury. 

The  Court  o?er-rtiled  the  motion,  and  defendaat  excepted. 

It  was  admitti^d  that  9117.800  of  the  circulation  of  the 
Planters'  &  Mechanics'  Bank  was  claimed  by  the  Bank  of 
Columbus;  also,  91^00  of  eaid  circulation  was  in  the  bands 
«f  S.  B.  Bonner;  that  9^000  was  in  the  bands  of  l^e  execu- 
tors of  8.  A.  Bailey ;  and  $20,500  in  the  hands  of  MuetiAO ; 
which  last  named  amounts  should  be  excluded  from  the  eal- 
oolation. 

Defendant  introduced  Williau  A.  Redd,  who  testified,  la 
•nbstance,  that  there  was  an  agreement  between  plaintiff's 
Attorney,  William  Dougherty,  and  H.  S.  Smith,  to  this 
tdfeot :  that  Dougherty,  in  consideration  of  a  loan  or  adranc* 
by  Smith  of  910.000,  agreed  to  dismiss  all  the  suitB  he  rep- 
leaented  against  Smith,  and  hold  Smith  harmless  for  all  his 
liability  above  910.000.  Witness  took  the  transfer  book,  and 
with  Dougherty,  looked  it  through,  and  reduced  Smith's  Ua- 
Ulity  to  917.000  or  918.000,  and  Dougherty  offered  to  deduct 
•ae-thtrd.  9^0-0'^  *fi3  agreed  upon  in  lieu  of  Doagherty'i 
proposition ;  and  if  Smith's  liability  could  be  reduced  below 
J|10.000,  Dougherty  was  to  refund  the  diSerence  between  tbe 
amount  to  which  it  was  reduced,  and  the  910.000.  If  stock- 
holders, similarly  situated,  should  not  be  held  liable.  Smith's 
money  vaa  to  be  paid  back  by  Dougherty.    In  any  event. 
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Sioitli  UMB  to  pay  no  more  thsn  910.000,  on  accoont  of  his. 
stock,  or  as  director,  Dougherty  gave  a  mortgage  on  land^ 
u  Becnritj  for  faitbfal  performance,  which  was  all  the  Beca- 
rity  given.  Pongherty  sned  Smith,  as  direotor,  once  after- 
tke  comproniise;  witness  heard  Dougherty  say  he  had  com- 
promised with  Banks,  Chambers  and  Flewellen,  by  striking: 
off  OQS  third  of  liability ;  Smith's  liability  was  estimated  by 
Dougherty  and  witness,  by  not  coanting  stock  which  had  been 
transferred  to  solvent  stockholders;  bnt  where  stock  bad. 
been  truisferred  to  insolvent  holders,  such  stock  was  counted' 
in  Smith's  liability ;  Dougherty  released  Smith,  as  to  stock 
for  which  other  solvent  men  were  responsible,  as  for  instance. 
Dr.  Bobinson's;  when  Dougherty,  after  the  compromise,  sued 
Smith  as  director,  witness  had  a  discussion  with  Dougherty 
about  the  matter — Doagherty  contending  that  he  had  only 
released  Smith  as  stockholder — not  as  director ;  witness 
bought  differently;  William  II.  Mitchell  heard  the  state- 
ments about  the  agreement,  of  both  witness  and  Dougherty, 
uid  thought  there  was  no  difference  as  to  facts,  but  only  aa 
to  conclusions ;  Smith  also  disagreed  with  Dougherty  about  the 
agreement,  when  Dougherty  proposed  to  lefund  the  $10,000' 
uid  let  matters  stand  as  they  were  before;  witness  and. 
Mitchell  iat«rceded,  and  Smith  asked  time  to  consider,  and' 
ailerwards  sud  let  the  matter  stand  as  it  w&s ;  Dougherty 
then  drew  np  an  agreement,  but  witness  does  not  know 
whether  Smith  signed  it  or  not,  before  he  left  for  Mobile. 
Jn  the  settlement.  Smith  vas  released  for  all  the  stock  trans- 
ferred to  Robinson,  because  Robinson  was  solvent ;  there  ne- 
Ter  was  a  new  contract  between  Dougherty  and  Smith  after 
the  first  settlement;  they  never  did  agree  about  the  facts; 
Bolts  were  dismissed  after  Smith  returned  from  Mobile ;  there 
never  was  a  new  contract  until  Mr  Moses  drew  one — of  which 
witness  knows  nothing. 

Defendant,  in  connection  with  proof  to  show  that  the  bills 
held  by  the  Bank  of  Columbus  constituted  bills  issued  in  ex- 
cess of  3  to  1  of  the  capital  paid  in  specie,   offered  to  irtro- 
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dace  a  paper  sigtied  bj  Edwud  Carey,  asaigoM  of  said  baal^ 
■oknowledging  the  receipt  of  92-000  in  fnll  pi^mvit  mid 
disobarge  of  James  M.  Chamber's  liability,  either  as  lUrector 
w  stockholder,  oa  aooonnt  of  bills  of  the  Plasters'  &  Mechan- 
ics' Bank,  held  by  the  Suk  of  ColombiiB  or  its  aasignof^ 
dated  February  6tb,  1S47 — defendant  contending  that  tht 
iasne  being  exoesaire,  the  directors  were  answerable  over  te 
the  stockholders,  and  proof  of  a  release  of  a  director  by  tht- 
Bank  of  Columbus  excluded  the  bills  olaimed  by  said  bank 
from  being  counted  in  the  circulaUon  to  be  redeemed  by  Uit 
itockholders.  This  eridence  was  objected  to  by  plaintiff  and 
repelled  by  the  Court,  and  defendant  excepted. 

John  Bahkb  was  recalled,  and  produced  a  receipt  signed' 
by  William  Dougherty,  acknowledging  full  payment  of  lug- 
fro  rata  part  of  a  namber  of  jadgmenta  for  which  sud  Bank! 
was  liable,  under  the  eleventh  section  of  the  charter  of  tbft 
bank,  as  the  owner  and  holder  of  certain  stock.  Defendant 
asked  witness  what  amount  of  bills  he  had  on  hand  after  the- 
bank  made  its  assignment,  and  after  judgment  of  forfeitnre 
of  its  charter ;  and  whether  he  had  not  paid  said  bills  oat  f<r 
1  plantation  in  Stewart  County?  Plaintiff  objected  to  tba- 
cinestion,  and  the  objection  was  snstained  by  the  Court— de- 
fendant excepting.  Defendant  offered  in  eTJleno^59  suilB 
brought  by  William  Dougherty,  ae  Attorney  for  Tarions  per- 
aens  at  the  time  the  settlement  was  made  with  Smitb^-vnitB 
being  against  third  persons,  and  not  against  Staith  or  Banks. 
Plaintiff  objected  to  their  introduction;  the  Court  snatunedl 
the  objection,  and  defendant  excepted. 

Defendant  introduced  a  number  of  suits  against  Smttby 
brought  by  Wm.  Dougherty,  Attorney,  and  dismissed  nnder 
the  agreement  with  Smith,  at  December  Term,  1854,  Musoo- 
gee  Superior  Court. 

Defendant  then  read  to  the  Jury  the  judgment  of  forfeit- 
nre of  the  Planter's  &  Mechanic's  Bank,  rendered  by  the  So* 
perior  Court  of  Muscogee,  in  June,  1843;  also  so  muoh  of 
the  transfer  book  as  showed  a  transfer  from  John  Banks  to 
A.  B.  Kagan  of  200  shares  of  stock ;  and  a  transfer  from  B-- 
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fi.  Smith  to  Btuidry  peraooB  (prior  to  hU  transfer  to  Wm.  A. 
Bedd)  for  826  shara ;  uid  tranafera  from  Tariona  persons  to 
Smith  np  to  the  date  of  said  transfer  to  Kedd,  thawing  tfa« 
whole  namber  of  shares  transferred  to  Smith  up  lo  tho  date 
-of  the  transfer  to  Redd  to  be  2802  shares. 

Defendant  iatrodnced  a  receipt,  signed  by  Dougherty  as 
Attorney,  shoiring  a  conditional  settlement  with  the  rcpre- 
aentatires  of  the  estate  of  Geo.  Smith,  deceased,  of  his  liv 
bility  as  the  owner  of  stock. 

JoHS  FoNTAQiE,  among  other  things,  testified  that  he  was 
■a  director  of  the  Colombus  Bank;  knew  of  no  arrahgemeDt 
vitb  said  bank  to  allow  the  stockholders  of  the  Planter's  & 
Ueebanic's  Bank  to  have  specie  in  1887;  wasabontthe  ColiUB- 
bat  Bank  tvtary  day,  and  thinks  if  any  snch  arrangement  had 
been  made,  witness  wonld  have  known  it.  Cashier  had  aa- 
Aority  to  give  certificates  of  deposit.  Plaintiff's  Counsel 
then  asked  witness  if  the  cashier  had  anthcrity  to  give  speoie 
eertificatea  unless  the  specie  was  deposited?  Defendant  ob- 
jected to  the  qneatioQ  and  was  over-mled  by  the  Court.  The 
witness  answered  the  question  in  the  negative.  Witness  fur- 
ther stated,  that  he  never  heard  of  Bank  of  Columbus  being 
-cogniiant  of  the  arrangement  referred  to. 

Plaintiff  introdnoed  in  rebuttal  A.  H.  Ooopkr,  and  handed 
Jiim  a  written  paper,  signed  by  said  Cooper,  A.  B.  Kagaa, 
Wiley  WUiiams  and  Adam  G.  Foster,  and  asked  Cooper 
whether  that  paper  contained  n  tme  copy  of  the  bills  set  forth 
a  the  declaration  of  the  Columbus  Bank  against  the  Plaiv 
ter's  and  Mechanic's  Bank — plaintiff  stating  that  his  object 
was  to  identify  a  portion  of  the  bills  in  the  hands  of  the  as- 
signee, with  the  bills  set  forth  in  certain  counts  of  the  decla- 
ration referred  to.  Defendant  then  offered  to  show  that  said 
assignee,  in  whose  possession  the  original  bills  were,  resided 
in  Muscogee  County,  and  nrged  that  the  original  bills  should 
be  introduced  or  their  absence  accounted  for,  in  order  that 
tho  Jiiry,by  a  comparison  of  the  bills  with  the  declaration, 
might  determine  for  themselves  the  question  of  identity.  The 
Court  allowed  Cooper's  testimony  to  be  received  and  defend- 
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ant  excepted.  The  witneas  then  stated  that  he  and  the  other 
persons  named  had  compared  the  bills  with  the  declaration 
and  found  them  to  correspond. 

WiusT  WiLLLUis  proved  the  same  facts,  defendant  except- 
ing to  the  evidence. 

Plaintiff  then  introduced  two  packages,  and  showed  that  in 
one  of  them  claimed  b^  the  indorsement  thereon  to  contain 
954.000,  there  was  deficient  an  amount  of  ^44.210,  corres- 
ponding with  the  amount  in  the  bands  of  the  assignee,  and 
which  amount,  if  in  the  package,  would  make  op  the  amoont 
of  964.000. 

Plaintiff  introduced  other  evidence  which  it  is  not  neces- 
sary to  state. 

Defendant  introdnoed  the  minutes  of  the  Colnmbns  Bank, 
and  showed  that  A.  B.  Davis  was  elected  Cashier  in  Angnst, 
1829,  and  that  discretionary  power  was  conferred  on  him  to 
make  Bnch  arrangements  as  he  might  consider  beneficial  to 
the  bank,  when  any  emergency  might  arise  and  the  board 
was  not  in  session ;  also  conferring  on  him,  together  with  H. 
8.  Smith  and  Daniel  McDougald,  power  to  discoont  bills  9f 
«zchange,  &c. 

STBRLiifa  F.  Gbihes  being  introduced  by  defendant,  sta- 
ted that  he  had  done  a  good  deal  of  business  with  the  Colnm- 
boB  Bank ;  that  it  was  the  custom  of  the  bank  in  transactions 
with  witness  for  A.  D.  Davis,  without  consultation  with  the 
board  of  directors,  to  authorize  witness  to  check  for  cotton 
porchases ;  and  when  witness  had  checked  for  bis  pnrchaset 
jie  would  go  to  Mr.  Davis  and  give  him  bills  of  ezohaage; 
and  if  witness  was  short  $8  or  $10,000  he  would  make  a  local 
note,  satisfactory  to  Mr.  Davis,  which  would  be  immediatdy 
credited  to  witness'  account,  without  consultation  with  ai^ 
one.  Plaiotiff 's  Counsel  asked  Grimes  if  he  could  say  that 
each  was  the  general  custom  of  the  bank  or  whether  he  spoke 
only  of  his  individual  transactions  with  the  bank  ?  Witness 
replied  that  he  spoke  of  his  individual  transactions  only. 
Plaintiff's  Coiinaol  moved  to  rule  out  the  evidence  of  Grimes, 
contending  that  a  custom  could  not  be  established  in  AiA 
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v&y.  The  Court  ruled  oat  the  evidence  and  defendant  ex- 
cepted. 

L.  Gaiibbill  was  introdnced  to  prove  the  name  facts. 
Pluntifr  objected  and  the  Court  sustained  the  objection,  de- 
fendmnt  excepting. 

Defendant  then  offered  to  introduce  a  number  of  witnesses 
to  prove  that  A.  B.  Davis  was  in  the  habit  of  discouDting 
■otes  for  them  and  giving  certificates  of  deposit  without  con- 
■olting  the  board  of  directors.  The  Court  refosed  to  receive 
the  testimony  and  defendant  excepted. 

Both  partiee  having  closed,  the  Court  charged  the  Jury  aa 
firllows: 

1st.  It  is  admitted  that  the  circulation,  on  the  26th  of  May, 
1843,  was  9226.945.  It  is  also  admitted  that  bills  paid  over 
to  the  assignee  by  J.  L.  Mustian,  amounting  to  $20.500 ; ' 
bills  in  the  hands  of  Bagan,  asbignee,  94.790;  bills  in  the 
hands  of  Bailey,  (4.005;  bills  in  the  hands  of  Bonner,  $1.- 
500,  are  not  to  be  counted  in  the  circulation.  These  bills 
amonnt  to  9S0.796,  and  must  be  deducted  from  the  circula- 
tion :  this  would  leave  the  circulation,  in  round  numbers,  in- 
eluding  the  bills  of  the  Columbus  Bank,  9196.000.  The  Co- 
lumbus Bank  bills,  to  the  amount  of  9117.000  are  in  dispute 
— these,  if  dedu-;ted,  would  leave  the  circulation  about  9S0.- 
000.  There  is  a  further  amount  of  944.000  in  the  hands  of 
the  assignee.  Plaintiff  claims  that  these  are  a  part  of  the 
bills  put  in  suit  by  the  Columbus  Bank,  and  defendant  says 
they  have  been  redeemed  by  the  assignee.  Now,  then,  as  to 
this  944.000 :  possession  of  the  bills  by  the  assignee  is  prima 
fade  evidence  that  they  have  been  redeemed  by  him  ;  and  if 
BO,  they  ought  not  to  be  counted  in  the  circulation ;  but  this 
prima  facie  endence  that  they  have  been  redeemed,  raised  by 
possession  of  the  assignee,  may  be  rebutted  by  proof.  .  Mr. 
Dougherty  introdnced  Cooper  and  Williams  to  prove  that 
these  are  a  part  of  the  same  bills  that  were  contained  in  the 
packages  delivered  to  Edward  Carey.  In  this  maDii<;r  he 
proposes  to  rebut  the  prima  facie  evidence  of  redeiuptioa 
xjused  by  the  pOBsessioa  of  the  assignee ;  and  I  ohargo  yoa 
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that  if  you  beliere  tfa»t  the  944.000  in  the  hands  of  the  ss- 
signee  did  belong  to  the  Colambos  Bsnk  and  coDBtitated  i 
put  of  the  billa  sned  on  bj  HoU  &  Alexuider,  and  that  these 
ve  the  nme  bills  now  in  the  hands  of  the  assignee,  then  the 
^rimafaeie  evidence,  by  possession  of  the  tasignee,  is  rebut- 
tod,  ud  the  (44.000  shuald  be  connted  in  the  circnlation. 

2d.  The  Court  farther  charged:  Defendant  says  the  plain- 
tiff's bills  are  pud  off  in  this :  that  Smith,  and  Hathesoo,  &od 
Banks  have  paid  off  plaintiff's  bills ;  well,  if  the  proof  shows 
that  in  these  compromises  the  bills  have  been  paid  off,  then 
yon  most  find  for  defendant.  To  make  these  oompromiseB  a 
settlement  in  full,  it  devolved  upon  defendant  to  show  the 
lUBOnntB  paid  by  Baoka,  Smith  and  Mathesoa  and  the  amoont 
of  the  judgments  or  claims  settled.  Without  these  data  yon 
cannot  determine  the  proportion  received  by  bills  of  pluntiff. 

Sd.  The  Court  farther  charged:  Defendant  insists  that 
the  bills  held  by  the  Oolnmbus  Bank  should  not  be  cooated 
in  the  oirenlation,  because  the  Planters'  &  Mechanics'  Bank 
•organised  on  a  specie  certificate  for  9250.000  instead  of 
9250.000  in  specie,  and  that  this  certificate  was  mode  by  the 
Bank  of  Columbns  to  enable  the  Planters'  &  Mechanics' 
Bank  to  effect  an  illegal  oi^nizaUon.  Well,  if  this  arrange- 
ment was  made  with  the  Bank  of  Columbns— mark  the  word 
«— with  the  Bank  of  Columbus,  then  the  Columboa  Bank  bills 
oonstitote  bo  part  of  the  circulation.  Mr.  Dougherty  insista 
that  this  act  was  the  act  of  A.  B.  Davis,  cashier,  and  not  the 
act  of  the  Bank  of  Columbus.  If  you  beliere  that  this  was 
the  act  of  A.  B.  DaviSj  cashier,  it  devolves  on  defendant  to 
show  that  he  was  authorized  by  the  Bank  of  Columbns,  at 
the  time,  or  that  the  bank  afterwards  assented  to  it ;  for  al- 
though, by  implication  of  law,  the  cashier  had  authority  to 
give  the  certificate  of  deposit,  and  that  certificate  would  bind 
the  Bank  of  Columbns,  this  power  to  A.  B.  Davis,  cashier, 
did  not  authorize  him  to  enter  into  an  illegal  act  with  the 
FlantGrs'  and  Mechanics'  Bank,  in  frand  of  the  law ;  and 
this  act  of  Davis,  in  collnsion  with  the  committee  of  the 
Planters'  k  Mechanics'  Bank,  does  not  afi^t  the  claim  t^ 
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the  Bftnlc  of  GolnmbuB.  Now  wkether  tbiB  vaa  the  aet  oT 
the  bank  or  the  act  of  A.  B.  Davig,  la  a  qnestioa  of  fact  few 
JOB  to  dfltensine  on  the  proof. 

4tb.  The  Comt  charged  farther,  that  if  the  Jmj  belieTeC 
ikat  William  Dougherty,  acting  for  himself  made  as  arrange- 
ment vith  H.  S.  Smith  b;  vhich  he  agreed  not  to  prosecntA 
Kay  ftirther  Biiita  against  aaid  Smith,  and  to  dismiaa  tfaoee  al- 
ready pending,  and  that  he  did  dismisa  thoAe  enitfi  so  pend^ 
lag ;  and  if  they  farther  beliered,  that  this  was  a  personU 
natter  between  Dougherty  and  Smith,  it  would  not  operat»- 
u  a  release  of  his  stock.  Defendant  must  go  further,  and 
show  that  Dougherty,  as  Attorney  and  hy  authority  of  his- 
clients,  and  acting  for  them,  did  release  Smith  aa  a  stock" 
holder,  and  this  authority  may  be  implied  from  circumstan- 
ces. In  this  latter  event  &nith's  stock  would  be  diBchargeA 
from  liability  to  the  amount  of  the  claims  held  by  the  parties 
releasing  him,  and  such  release  may  J}e  pleaded  by  any  per- 
sm  holding  stock  directly  or  indirectly  through  Smith. 

5th.  The  Court  charged  further,  as  follows :  The  whole 
amount  of  circulation,  as  admitted,  is  9226.945. 


Take  from  this  Mnatian's  billB, 

•20.005 

Bailey'8      " 

4.005 

Bonner's     " 

1.500 

Rjgan'B      " 

4.780 

930.79S 

Add  bills  of  Bank  of  Colambne,  $117.000— take  thb  froA 
$226,946.  This  leaves  $79,150.  But  suppose  yon  ore  of 
the  opinion  that  the  bills  of  the  Bank  of  (jolumbns  constitnto 
ft  part  of  the  circulation,  then  the  amount  of  ontatandiBg  oir- 
ci^tion  ie  $196,000.  This  you  will  work  out  by  the  Bule  of 
Three,  thus:  10.000  |  186.000 W 100,  which,  on  100  sbarea, 
gives  a  liability  of  $1960.  Then,  if  you  finil  that  Bobiason 
has  redeemed  $1580,  or  any  other  amount,  you  will  dedact 
that  and  find  your  verdict  for  the  balance.  If  you  find  the 
Columbus  Bank  circulation  Is  to  be  taken  out,  you  work  the 
Aim  in  the  aome  way,  obanging  yoor  eecond  figure  to  $80,000. 
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If  jon  find  he  is  liable  on  576  ebares  tnetead  of  100,  ihtA 
change  yoor  third  figure  to  675. 

Defendant  excepted  to  each  and  all  of  these  charges  of 
the  Court. 

Defendant  then  reqaested  the  Court  to  make  the  foUoiring 
charges : 

.  Ist.  To  make  certificates  of  deposit,  ia  within  the  scope  of 
a  cashier's  authority  ;  he  is  a  general  agent  in  a  particDlsr 
branch  of  the  bank's  business,  and  third  parties  are  not  af- 
fected by  restrictions  placed  upon  his  power  when  acting 
iritbin  the  scope  of  his  anthority,  unless  snch  restriction  ia 
brought  to  the  notice  of  snch  third  party. 

2d.  That  no  person  can  derive  a  benefit  from  his  own 
fraud ;  neither  can  he  derive  a  benefit  from  the  fraud  of  his 
agent,  though,  in  fact,  he  knew  not  of  the  agent's  fraud  ;  for 
from  motives  of  public  policy,  the  law  presumes  knowledge 
and  makes  the  knowledge  of  the  agent  the  knowledge  of  the 
principal. 

Sd.  If  the  cashier  of  the  bank  issued  a  certificate  acknowl- 
edging that  9230.000  in  specie  had  been  deposited  in  the 
Bank  of  Columbus,  when  in  fact  only  a  small  amount  of  ape^ 
de  had  been  deposited,  and  the  remainder  was  in  bank  notes 
and  individual  notes  indorsed  to  the  satisfaction  of  the  bank^ 
and  the  Planters'  and  Mechanics'  Bank  organized  upon  said 
certificate,  suoh  organization  was  illegal.  The  Colambna 
Bank  was  partieepa  criminis,  and  bills  held  by  it  must  be  re- 
jected from  the  aggregate  circulation. 

4th.  If  the  Bank  of  Columbus  issued  a  specie  certificate  of 
deposit,  and  delivered  the  same  to  the  committee  of  the  Plan- 
ters' &  Mechanics'  Bank  to  organize  under  its  charter,  and 
the  latter  bank  did  so  organize  by  virtue  of  said  certificate, 
«nch  organization  is  illegal  and  the  Bank  of  Columbus  can- 
not derive  advantage  under  such  illegal  organization,  ao  asto 
recover  as  a  bill  holder  against  the  stoskholders;  and  it 
makes  no  difference  whether  eaid  certificate  was  issued  by 
the  bank  itself  or  by  its  cashier,  or  that  the  cashier  failed  to 
communicate  to  the  bank  the  purposes  for  which  it  was  i»> 
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mod.  The  iesaing  of  the  certificate  iritbin  the  scope  of  hk 
anthoritj-,  niftkes  all  facta  commnnicated  to  the  ooehier  in  the 
course  of  that  truisaotion,  to  be  considered  by  yoa  u  com- 
mnnicated  to  the  bank. 

5tb.  If  the  Jtny  believe  that  John  Banks'  pro  rata  liability 
on  200  shares  of  stock  was  92000,  and  the  pluntiff,  for  a 
Talaable  consideration,  has  released  him  from  his  pro  rat* 
fiabilit J  on  said  stock,  such  release  will  prevent  the  plaintiff 
from  recoTering  anything  irom  defendant,  on  any  portion  of 
8Dch  stock  transferred  to  him  directly  or  indirectly,  by  Joha 
Banks,  even  though  plaintiff's  claim  is  '{GOO  and  he  received 
from  John  Banks  but  9100,  or  it  is  not  in  proof  how  much 
.plaintiff  received. 

6th.  Id  determining  the  aggregate  circulation,  yoa  will 
take  first  the  amount  of  bills  in  circulation  when  the  bank 
ceased  doing  business.  You  will  deduct  therefrom  any  bills 
that  come  within  any  of  the  conditions  already  stated ;  and 
*  also  all  bills  which  were  not  put  in  judgment  or  sued  upon 
within  six  years  from  the  time  the  bank  ceased  to  do  busi- 
ness, or  upon  which  a  new  promise  to  pay  has  not  been  pro- 
ven within  six  years  prior  to  commeuceiBeat  of  plaintiff's 
action,  for  the  law  presumes  all  such  billa  to  hare  been  paid 
from  lapse  of  time. 

7th.  If  the  cashier  of  a  specie  paying  bank  issue  a  certifi- 
cate of  deposit  payable  in  specie,  or  a  specie  certificate  to  a 
person  who  has  a  credit  with  the  bank,  for  the  amouot  of  the 
certificate,  whether  the  credit  arise  from  notes  discounted  or 
money  actually  deposited,  it  is  within  tho  scope  of  his  au- 
thority and  the  knowledge  of  the  cashier,  that  such  certifi- 
cate is  to  be  used  for  organising  a  bank  on  a  specie  basis,  is 
the  knowledge  of  the  bank.  The  knowledge  of  the  cashier, 
that  the  specie  is  not  to  be  drawn  by  the  holder,  but  is  only 
temporarily  held  for  a  certain  purpose,  is  the  knowledge  of 
the  bank ;  in  fact,  everything  communicated  to  the  cashier, 
"white  acting  within  the  scope  of  his  authority,  la  the  knowl- 
edge of  the  bank — as  much  so  as  if  the  communication  had 
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kaen  direotly  to  the  bank ;  otherwise,  priacipals  oonld  com- 
mit frftud  through  their  ■^nts,  without  respooBibility. 

8th.  A  bank  is  responaible  for  the  fraada  of  its  ca^iiar- 
when  he  is  acting  within  the  scope  of  his  authority;  and  if  ~ 
the  cashier  give  a  certificate  of  deposit,  knowing  that  it  ia  to 
be  used  for  a  fraudulent  purpose  when  he  gives  it,  tike  knovl-  - 
•dge  of  the  caahier  is  the  knowledge  of  the  bank. 

9th.  That  by  the  charter  of  the  Planters'  &  Mechanics' 
Bank,  the  bank,  itself^  and  the  directors  are  principal  debt- 
ors, and  the  stockholders  are  only  secondarily  liable. 

10th.  If  the  Jury  believe,  from  the  evidence,  that  the 
directors  made  an  excessive  issue  over  the  amount  allowed 
by  the  charter  of  the  bank,  they  became  individually  liabb, 
primarily  and  oononrrent  with  the  bank,  for  the  payment  of ' 
the  excess. 

11th.  If  the  Jury  believe  that  H.  S.  Smith  and  John  Banks- 
were  directors  at  the  time  the  excessive  issue  took  place,  that 
a  discharge  of  said  Smith  and  Banks,  or  either  of  them,  by 
the  plaintiS*  or  his  Attorney,  is  a  discharge  of  all  the  stock- 
holders to  whom  they,  or  either  of  them,  transferred  any 
Stock,  so  far  as  regards  the  pliuntilf. 

12th.  That  the  liability  of  the  directors  is  a  joint  liabili^ 
among  themselrea  ;  and  that  a  discharge  of  any  of  them  by 
any  bill  holder,  is  a  discharge  of  the  rest  of  the  directors,  aO' 
far  as  that  bill  holder  is  concerned. 

13th.  If  the  Jury  believe  that  more  than  four  years  elapsed' 
between  the  accrual  of  plaintiff's  cause  of  action  and  the 
commencement  of  this  suit,  then  it  is  barred  by  the  Statute 
of  Limitations. 

14th.  If  the  Jury  believe,  from  the  evidence,  that  more 
than  six  years  elapsed  between  the  accrual  of  plaintiff 's  oaoae 
of  action  and  the  commencement  of  this  stut,  it  is  barred  by 
the  Statute  of  Limitataoas. 

15th.  If  the  Jury  believe  that  more  than  four  years  have 
elapsed  between  the  Sheriff's  return  of  nulla  bona  on  thejt. 
fa.  in  favor  of  plaintiff,  against  the  Planters'  &  Medianics* 
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Buk,  and  the  oommwiosiBeiit  of  4bu  suit,  tlien  it  U  barred 
iy  the  St&tnte. 

16th.  If  the  Jnry  believe  that  more  than  six  years  h«v0 
•d^ieed  between  the  retom  of  nulla  bona  on  plaintiff's  fi.  fa. 
■gainst  the  Planten'  &  Mechanios'  Bank  and  the  commenee* 
ment  of  this  suit,  then  it  ie  barred. 

17th.  If  the  Jnry  believe  that  more  than  fonr  years  elapsed 
between  the  deed  of  asBignmeDt  by  the  bank  to  Alexander, 
•r  between  its  recognition  by  the  Act  of  1843  and  the  com- 
menoement  of  this  action,  then  it  is  barred  by  the  Stacate. 

18tb.  If  the  Jury  believe  that  more  than  six  years  elapsed 
between  the  deed  of  the  bank  to  Alexander,  or  between  itt 
^recognition  by  the  Act  of  1843,  and  the  commencement  of 
'thtt  action,  then  it  is  barred. 

ISHb.  If  the  Jury  believe  plaintiff's  action  is  "  founded  on 
notes,"  (bank  bills,)  and  more  than  six  years  elapsed  betweta 
their  date  and  the  oommenoeroent  of  this  suit,  then  it  ii 
barred. 

20th.  That  an  action  of  debt  is  barred  in  fonr  years. 

Slst.  That  an  action  of  debt  is  barred  in  tix  years. 

22d.  If  the  Jury  believe  that  more  than  four  years  elapeed 
'between  the  failure  of  the  bank  to  pay  its  bills  in  specie  and 
•the  oommencement  of  this  action,  then  it  is  barred. 

23d.  If  the  Jnry  believe  that  more  than  six  years  elapsed 
between  the  failure  of  the  bank  to  pay  its  bills  in  specie  and 
the  commencement  of  this  action,  then  it  is  barred.  t 

24tii.  If  it  appears  from  the  transfer  book  that  H.  B. 
Smith  and  A.  B.  Bagan,  both  or  either,  were  not  the  owneqi 
of  the  number  of  shares  of  stoek  transferred  to  defendant  on 
file  day  when  said  transfer  was  made,  then  the  transfer  to  de^ 
iendant  did  not  make  him  a  stockholder.  The  Court  refused 
to  give  this  request,  bat  charged,  that  if  A  transfer  stock  to 
S,  on  the  transfer  book  of  the  bank,  the  transfer  book  is  evi- 
dence, not  only  that  B  is  a  stockholder,  bat  also  that  A  is  a 
stockholder.     To  this  charge  defendant  excepted. 

25th-  Defendant  further  requested  the  C  onrt  to  charge, 
ihat  if^  after  proceedings  for  forfeiture,  in  consetju^ce  of  » 
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fulnre  to  redeem  their  bilk  in  specie,  vere  iiiBtitDt«d  against 
the  Columbas  Bank,  or  the  Planters'  k  MechaoicB'  Bank,  the 
Planters'  &  Mechanics'  Bank  and  the  Bank  of  Colnmbva,  by 
their  proper  officers,  had  a  meetiiig  and  determined  to  bor- 
row on  the  iadividoal  notes  of  directors  from  other  banks 
$100,000  each  as  a  basis  for  iasmng  bills ;  and  failing  to  do 
this,  the  Columbas  Bank  had  determined  to  refnse,  at  its 
counter,  the  bills  of  the  Planters'  &  Mechanics'  Bank ;  and 
afterwards  agreed  to  receive,  and  did  receive  the  bills  of  said 
bank  on  the  security  of  a  bond  given,  or  promised  to  be  given, 
by  the  directors  of  said  Planters'  k  Mechanics'  Bank,  Bach 
an  agreement  was  illegal;  against  the  spirit  of  their  charters, 
in  contravention  of  public  policy  by  giving  false  credit  to  the 
bills ;  and  the  bank  of  Columbus,  under  such  circumstuiceo, 
would  not  be  entitled  to  recover  of  the  stockholdws  uider 
the  11th  section  of  the  charter,  as  that  section  intends  to  pro- 
tect bona  fide  holders,  and  no  others.  The  Court  gave  this 
request,  with  the  following  qualification :  "  But  I  further 
charge  you,  that  if  the  Bank  of  Columbus  had  determined  to 
refuse  taking  the  bills  of  the  Planters'  &  Mechanics'  Bank* 
at  its  counter,  afterwards  agreed  to  receive,  and  did  receive 
•such  bills,  on  the  making  of  a  bond  by  the  directors  of  the 
Planters'  &  Mechanics'  Bank  to  secnre  tiie  payment  of  the 
suae,  that  the  taking  of  said  bond  was  not  an  illegal  act ;  and 
the  Bank  of  Columbus  would,  under  such  circnmstanoes,  be 
bona  fide  bill  holders,  and  entitled  to  recover  nnder  the  11th 
section  of  the  charter.  Defendant's  Counsel  excepted  to  ths 
qualification  added  by  the  Court. 

The  Court  refused  to  give  any  of  the  requests  made  by  (!*• 
fendant's  Counsel  in  charge  to  the  Jury,  except  the  last,  and 
j;ave  chat  with  the  qualification  stated. 

Defendant's  Counsel  assign  as  error  the  several  rulings  of 
the  Court,  in  regard  to  the  evidence,  and  the  several  chat^^ 
of  the  Court  and  refusals  to  charge. 

R.  J.  Moses  and  Hikes  Holt,  for  plaintiff  in  error. 
WiLLiAM  DonGiiERTy,  for  defendant  in  error. 
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By  the  Court. — BKNNma,  J.  delivering  the  opinion. 

The  first  and  second  exceptions  and  the  exception  to  the 
pefusal  to  churge  the  plaintiff  'e  twenty-fourth  reqneat,  may 
be  taken  together.  They  all  relate  to  the  admisBion  of  the 
transfer  book  aa  evidence. 

On  this  transfer  hook  there  appeared  a  transfer  of  a  certain 
nomber  of  shares,  made  by  Robinson,  the  plaintiff  in  error. 
This  act  of  his  implied  an  admission  by  bim,  that  be  owned 
that  namber  of  shares.  And  it  is  generally  trae  that  an  ad- 
mission is  good  as  evidence  against  the  person  who  makes  iL 

Why,  then,  is  it  not  true  that  this  admission  was  good  as 
ervidence  against  Robinson  ?  Because,  it  id  said,  that  there 
was  better  evidence  of  the  thing  admitted.  The  best  evi- 
dence of  the  title  to  stock,  it  is  said,  consists  in  the  stock 
certificate-book,  the  stock  ledger  and  the  stock  transfer  book 
taken  together. 

Bnt,  there  is  nothing  in  the  bill  of  exceptions  to  show  that 
any  of  these  books,  except  the  transfer  book,  exists,  or  ever 
existed ;  and,  of  course,  there  is  nothing  in  it  to  show  what 
irere  the  contents  of  any  of  those  hooks,  exoept  the  transfer 
book,  if  any  bnt  that  exists. 

But  if  all  these  books  existed,  what  law  is  there  that  says 
that  they  shall  be  better  evidence  that  a  person  owns  stock 
than  his  admission  that  he  does  ?    Wn  know  of  none. 

^[1.]  Wo  think  that  the  Court  was  right  in  letting  the  book 
go  to  the  Jury  as  evidence. 

The  book  having  been  let  in,  Robinson  moved  to  rule  it  oot, 
because,  as  he  said  and  offered  to  prove,  the  persons  who  had 
transferred  stock  to  him,  had  previously  transferred  to  other 
persons  more  stock  than  all  that,  according  to  the  hook,  they 
owned ;  and  because,  as  he  insisted,  the  book  showed  the  ex- 
istence of  higher  evidence  of  his  ownership  of  the  stock,  if  he 
was  owner  of  stock,  than  his  admission  that  he  was  owner. 

Were  these  reasons  a  sufficient  foundation  for  the  motion  ? 
Xhe  latter  of  them  has  been  considered  and  found  not  to  be  so. 
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Ab  to  the  former,  the  virtue  of  it,  if  it  had  aa;  virtoe,  was 
not  sa(^  as  woe  effioacious  for  talcing  the  hook  airaj  from  the 
•Jury,  bat  only  for  countervailing  the  book  ia  the  bandB  of  the 
■Jwry.  If  That  Robinson  offered  to  prove  went  to  BhoT  that 
he  was  not  owner  of  stock,  his  own  admission  went  to  prore 
-dnt  he  was. 

Bat  this  reason  was  one  that  could  have  had  no  virtoe  in  it 
for  any  pnrpose,  unless  the  law  was  such  that  a  man  ooold 
-own  no  stock  except  what  the  transfer  book  showed  him  to 
'  own.  The  law,  however,  was  not  such.  Stock,  of  necessity, 
ma  owned  before  there  was  a  transfer  book.  Property  most 
'exist  before  the  transfer  of  property  can  exist.  These  per- 
sons might  have  been  ori^al  subBOribers  for  stock. 

It  being  proper,  then,  tfaat  the  book  should  not  be  ruled 
Out,  was  what  Robinson  requested  to  be  charged  concerning 
^e  bo(^  proper  T  Certainly  a<A,  for  the  reasons  already 
^ven. 

Was  what  was  charged  proper?  A  part  of  it  was.  A 
transfer  of  stock  by  A  to  B  is,  according  to  the  view  just 
t^en,  evidence  against  A  that  he  owns  the  stock.  So  much 
of  the  charge  as  charged  this  was  proper.  And  this,  per- 
haps, is  SB  ranch  of  the  charge  as  the  facts  to  which  the 
charge  partical&rly  referred  called  for.  The  rest  of  the 
charge  involves  an  important  question,  and  one  which  was 
very  little  argued  before  ns.    We,  therefore,  do  not  decide  it. 

This  disposes  of  th«  three  exceptions  first  mentioned. 

Carey,  as  assignee  t^  the  Bank  of  Columbus,  gave  to  Cham- 
bers a  diBcbarge  from  all  his  liability,  whether  as  a  stockhtdd- 
er  or  as  a  direoior  in  the  Planters'  and  Mechanics'  Bank  of 
OolnmbiiB,  to  Carey,  as  assignee  of  the  former  bank.  RobiA- 
8(Hi,  the  plaintiff  in  error,  offered  this  discharge  as  evidence. 
The  Court  wonU  not  receive  it.  This  oonatitutes  the  next 
exception. 

The  plaintiff  in  error  does  not  insist  that  the  discharge,  so 
far  as  it  was  a  discharge  of  Chambers'  stockholder  liability, 
was  admisuble.  He  contends,  however,  that  it  was  admiasi- 
U^  80  far  as  H  was  %  discharge  of  his  director  liability. 
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His  argnmeat  is,  that  the  bills  of  the  PlaDters'  mai  M»- 
cbaoice'  Bank  of  Colombos,  held  b;  Gtu-e^  as  aasigoee  of  thfr 
Bank  of  Colambas,  made  debta  that  irere  created  ia  Tiolation 
of  the  fourth  part  of  the  sixth  section  of  the  chartw;  that  if 
the  Btockhddera  are  made  to  take  np  sach  bilb,  the^Btockhold- 
en  can  then  collect  the  hills  from  the  directors,  and  there- 
fore, that  if  the  holder  of  snch  bills  releases  the  directore  from 
their  liability  to  pay  the  bills,  he,  in  effect,  also  releases  the- 
stockholders.    - 

Is  this  a  good  argument  ?  The  firet  proposition  inTolres-- 
merely  a  question  of  fact. 

The  second  depends,  for  its  truth,  on  the  said  fourth  part 
ef  the  sixth  section  of  the  charter.  That  part  is  in  them 
words :  "  The  total  amount  of  debte  irhich  the  said  oor-  - 
poration  shall  at  any  time  owe,  whether  by  bond,  bill,  note 
or  other  security,  shall  not  «xceed  three  times  the  amonot  o£ 
their  capital  stock  actually  paid  in,  over  and  above  the^ 
amount  of  specie  actually  deposited  in  the  vaults  for  safe- 
keeping. In  case  of  excess,  the  directors  under  whose  ad- 
ministration it  shall  happen,  shall  be  liable  for  the  same  in 
their  private  and  individual  capacities,  and  may  be  sued  for 
the  same  in  any  Court  of  record  in  the  United  States,  by  anj 
creditor  of  the  corporation,  any  condition,  covenant  or  agree- 
ment to  the  contrary  notwithstanding ;  but  it  shall  not  be  so 
construed  as  to  exempt  the  said  corporation,  or  the  lands,  tene- 
ments, goods  and  chattels  of  the  same  from  being  liable  for 
and  chargeable  with  the  said  excess." 

The  directors  are  to  be  aubjeot  to  suit  "by  anjf  creditor  of 
the  corporation." 

When  a  stockholder  redeems  the  bills  of  the  oorporatioa, 
he  becomes  the  "  creditor"  of  the  corporation. 

Therefore,  the  directors  are  subject  to  soit  by  such  n 
stockholder. 

This  conclusion  seemed  to  be  to  the  Court  a  necessary  one. 

If  it  is  a  necessary  one,  then,  by  familiar  law,  a  release  of 
the  directors  would  be  a  release  of  the  stockholders. 

[2.]  The  Court,  therefore,  considering  the  argoment  a 
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j;ood  one,  think  the  discharge  givea  to  the  director,  Cham- 
bers, admissible  as  evideoce. 

This  iras  the  conclaaion  the  Court  came  to  when  it  mada 
its  decision. 

I  muat  aay,  however,  that  on  further  reflection,  I  am  not 
satisfied  that  this  is  a  necessary  coaclnsion. 

Suppose  this  case  :  The  hank  gives,  say,  $20,000,  in  its 
tiills,  for  920.000  in  specie.  The  (20.000  in  bills  make, 
ftgainst  the  bank,  a  debt  that  is  in  "excess"  of  Uiis  debt 
limit  prescribed  by  the  charter.  The  $20,000  in  specie  is 
applied,  not  to  the  uses  of  the  directors,  but  to  the  uses  of 
the  bank,  say  in  paying  a  dividend  to  the  stockholder.  Af- 
terwards, the  $20,000  in  bills  come  back  to  the  bank  for  pay- 
ment, but  the  bank  having  become  insolvent,  they  are  not 
pud  hy  it.  In  the  end,  they  are  taken  up  by  the  stockhold- 
ers, and  the  stockholders  then  present  them  for  payment  to 
the  directors,  as  bills  issued  in  "  excess"  of  the  charter  limit 
The  directors  say  to  the  stockholders, "  These  bills  were  given 
in  exchange  for  specie.  The  bank,  sot  we,  got  the  specie, 
and  you  got  the  specie  from  the  bank,  paying  nothing  for  it. 
If  you  require  us  to  pay  yon  these  bills,  you  must  pay  us 
back  that  specie.  You  cannot  have  the  specie  and  the  bills 
both.  You  cannot,  at  one  and  the  same  time,  stand  on  bodt 
Bides  of  the  contract." 

Kow  I  most  say  that  I  do  not  perceive  what  answer  the 
stockholders  could  make  to  this ;  and  therefore,  that  I  am 
not  at  all  satisfied  with  the  conclusion  aforesaid,  to  which  the 
Court  came. 

But  assuming  the  conclusion  to  be  true,  the  dooision  of  the 
Court  was  manifestly  right ;  for  the  other  proposition  neces- 
sary to  the  decision,  viz :  that  the  release  of  a  party  respoo- 
Bible  over  to  another  party  is  a  release  of  that  party  also,  is 
not  disputable. 

Disposing  of  this  exception,  is  disposing  of  the  exception 
to  the  refusal  of  the  Court  to  give  in  charge  to  the  Jury  the 
10th  and  11th  requests  of  the  plaintiff  in  error. 
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The  refosal  to  give  (he  twelfA  request  tna;  be  beet  d»- 
posed  of  here. 

That  was  a  request  to  charge,  that  the  liability  of  the  & 
rectors  of  the  Planters'  &  Heehanics'  Bsnk  of  Celambns, 
utder  the  part  of  the  oharter  aforesaid,  is  a  joint  one,  and 
that  a  diBcharge  of  any  director  by  a  bill  holder,  is,  as  ta 
that  biU  holder,  a  diaaharge  of  all  the  directors. 

This  request  contains  two  propositions.  Of  these,  the  last 
may  be  treated  as  disposed  of  by  what  has  been  said  on  the 
exception  to  the  judgment  excluding  Chambers'  discharge; 
for  that  the  release  of  one  of  two  or  more  joint  debtors,  is  a 
releaee  of  the  others,  ie  too  well  settled  to  admit  of  being 
dwelt  on. 

[3.]  The  first  seems  to  us  to  resnlt  necessarily  from  thfr 
language  aforesaid  of  the  charter.     That  language  is — "  la   ' 
esse  of  excess,  the  directors  under  whose  administration  it 
shall  happen,  shall  be  liable  for  the  same,"  &c. 

The  next  exception  was  one  to  the  refusal  of  the  Court  to 
permit  John  Banks  to  be  asked  whether  be  had  not  paid  out 
certain  bills  on  the  bank,  for  a  plantation  in  Stewart  County. 
This  exception  vae  very  little  argncd,  and  it  is  too  important 
aote  tobe  decitlcd  without  argument,  unless  a  decision  of  it  were 
iodispcQgable.     We  therefore  do  not  decide  it. 

The  next  was  an  exception  to  the  refusal  of  the  Court  to 
receive  as  evidence  59  "suite,"  they  being  suite  in  fator  of  va- 
rious bill  holders  against  various  stockholders,  other  than  H. 
S.  Smith  and  John  Banks,  and  suits  in  which  Wm.  Dough- 
erty was  plaintiff's  Attorney. 

The  issue  was  such,  that  it  was  material  to  know  whether 
the  bills  on  which  these  suits  were  founded,  made  a  part  of 
the  bills  to  the  redemption  of  which  the  stockholders  were 
liable. 

It  WQS  not  insisted,  that  if  Smith  had  been  released  from 
those  bills  they  would  make  a  part  of  the  bills,  to  the  re- 
demption of  which  the  stockholders  were  liable.  Smith  bad, 
at  one  time  or  anotber,  held  stock  enough  to  mukc  the  amount 
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afdnia,  to  the  nltiioate  i«dempluoB  of  irhiob  be  was  li^le^ 
exceed  the  amount  of  nil  those  oo  which  the  fiftj-aune  soiti 
Tare  found^. 

And  wlietb«r  Simth  had  been  relMsed  from  them  or  not^ 
defteoded  on  the  im{K>rt  of  ad  affair  to  irhiob  Smith  aai 
Donghert;  were  partiea. 

The  question  whether  that  affair  amonnted  to  a  release  of 
Smith  or  not,  was  left  hy  the  Court  to  the  Jury  to  be  deter- 
wined  by  thorn  on  the  eriilence.    (See  fqurth  charge.) 

Suppose  the  Jury  had  determined  that  it  amounted  to  a 
release  ?  Then,  the  neit  queetion  for  them  would  have  beei^ 
vbat  billB  they  were  from  which  the  release  freed  Smith? 
^nd,  to  determine  that  question,  tbe  "  suits" — the  declaratioB% 
wore  evidence  almost  indiepensablc ;  for  the  bills  from  wMch 
the  release  freed  Smith,  were  the  bills  on  which  those  suits 
jrere  fouiidod. 

The  suits  were,  therefore,  as  we  think,  admissible  in  eri- 
deace. 

A.  E.  Davis  was  the  cashier  of  the  Bank  of  Columbus,  and 
fB  such,  he  issued  a  ''specie  certificate"  to  certain  persona, 
when  those  persons  bad  do  specie  on  deposit  in  that  bank. 
It  was  a  question  in  the  case,  bow  far  this  act  of  Davis  bcHind 
or  affected  the  bank. 

Tbe  answer  to  that  (question  depended,  of  course,  upon  the 
extent  of  his  authority  to  bind  the  bank.  Any  evidence 
therefore,  going  to  show  tbe  extent  of  his  authority  to  bind 
tiie  bank,  would  hare  been  pertinent  to  the  qnestion. 

A  witness,  Fontaine,  was  asked  whether  the  cashier)  Davi^ 
liad  authority  from  the  bank  to  give  specie  certificates,  unless 
tbe  specie  had  been  deposited.  The  question  was  objected  to, 
•nd  the  Court  over-ruled  the  objection.  Ought  tbe  Coart  to 
have  over-ruled  the  objection  ? 

[4.]  We  think  that  the  Court  ought.  The  question  was 
directly  pertinent  to  tbe  issue  in  hand.  Suppose  Fontaine 
kad  answered  yes,  that  the  cashier  had  express  power  to 
issue  such  certificates ;  would  not  that  answer  have  been  per- 
tinent?    He   answered,  do.     Itut  can  tbe  pertinency  of  a 
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-qnestna  depend  on  vbetber  it  shall  be  ftD8were<]  ym  or  nol 
I  do  not  nte&n  to  axy  tbat  Use  atuwer,  if  no,  irovid  nol  haw 
^n  pertinent ;  but  merely,  that  if  yte,  its  pertinency  vro«Iii 
luTo  been  m<ne  apparent. 

It  ia  no  doabt  true,  tSat  the  qoeatioa  of  the  extent  of  an 
agent's  power,  iB  a  question  of  lair  as  well  aa  of  fact.  Bat, 
then,  the  law  can  only  answer  its  part  of  the  qneetion  pr«*> 
perly,  when  it  has  before  it  the  facts  in  their  whole  array. 
And  what  ia  the  poaitive  or  express  grant  of  power  to  th« 
■gent,  is  certainly  one  of  those  facts. 

The  assignee  of  the  Plaatera'  k  Mechanics'  Bank  of  Gd1<- 
ninbDa  bad  in  his  hands  some  $44,000  in  bills  of  thnt  bank. 
The  assignee  of  the  Bank  of  Columbu  held  a  jadgment 
against  the  former  bank,  to  the  amount  of  more  than  $100, 
400,  founded  OD  the  bills  of  that  bank.  It  became  a  qusM- 
tion,  whether  the  944,000  is  bills  held  by  the  assignee  of 
Ae  former  bank  were  not  a  part  of  the  bills  on  which  tb« 
judgment  waa  foanded.  Tbat  assignee  resided  in  the  coiMtt y. 
These  things  being  so,  the  defendant  in  error  exhibited  a 
^per  to  a  witness,  and  asked  him  whether  the  paper  did  not 
eontun  a  tme  copy  of  the  bills  set  forth  in  the  declaration^ 
belonging  to  the  ease  in  which  the  judgments  aforesaid  had 
been  obtained.  The  qoeetion  was  objected  to,  bat  allowed 
liy  the  Court.    Oaght  it  to  have  been  aUowed  7 

[5.]  We\  think  not.  The  qnestion  for  the  Jnry  w«% 
whether  the  bills  fitted  the  declaration.  On  that  qneetioir, 
tte  ImIIb,  themselves,  wonl4  have  been  better  evidence  tbas 
any  man's  reeolleetion  of  tbem,  or  any  man's  copy  or  note 
sf  them.     This  must  be  manifest. 

Tbat  there  was  a  qnestion  on  the  extent  of  the  power  of  A. 
B.  Davis,  as  casbier,  has  already  been  stated — stat^  in  oon- 
neotion  with  the  excep^n  to  Fontaine's  testimony.  On  thr* 
qnestjon,  the  plaintiff  in  error  offered  evidence  of  a  number 
fifaets  done  by  Davis,  as  cashier:  as,  that  Davis,  without 
-eoDSDlting  the  board  of  directors,  anthorieed  a  person  to 
eheck  for  cotton  purchases,  and  if  the  person  was  "  short" 
^000  on  910.000,  permitted  him  to  settle  the  smoaut  by  ** » 
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local  note"  ;  that  Davia,  witiiont  conBulting  the  directors,  vas 
in  the  babU  of  disconnting  notes  for  a  namber  of  persons,  and 
of  giving  them  certi&cates  of  deposit.  This  evidence  was  le- 
pelled  hj  the  Coart.     Ought  it  to  have  been  received  ? 

£6.]  We  think  it  ought  to  have  been.  The  acta  of  which 
the  eridence  was  offered  were  all  of  the  same  general  nature, 
and  they  were  namerous.  It  is,  therefore,  (o  be  presumed, 
that  the  bank  had  given  Davis  authority  to  do  them,  and  to 
do  similar  acts  with  other  persona.  And  the  question  was, 
whether  Davis  had  authority  to  do  such  acts  ?  {Story  Ag. 
§587,  127,  114;  PA.  Ev.  Cow.  ^  ffiitt  Notea,  mte  187.) 

The  charge  of  the  Coort  was  in  five  divisioos. 

A  part  of  the  first  diTision  was  as  foIloWB :  "  I  charge  yon 
that  if  you  believe  that  the  9^4.000  in  the  hands  of  the  as- 
signee did  belong  to  the  Columbus  Bank,  and  constituted  a 
part  of  the  bills  sued  on  by  Holt  and  Alexander,  and  that 
these  are  the  same  bills  now  in  the  bMide  of  the  assignee, 
then  the  prima  facie  evidence,  by  possession  of  the  assignee, 
ifl  rebutted,  and  the  $44,000  should  be  counted  in  the  circula- 
tion." This  is  the  only  part  of  this  division  of  the  charge 
complained  of  before  us. 

Doubtless  this  is  true,  in  ordinary  cases.  If  A,  having  a 
note  on  B  and  B  only,  gets  the  note  into  judgment  against 
B,  the  note  becoming  merged  in  the  judgment,  becomes  use- 
less to  A.  And  A  may  give  it  np  with  impunity  to  B.  In 
such  a  ease,  that  the  note  happens  to  be  found  in  the  posaee- 
sion  of  B,  does  not,  therefore,  antborise  the  inference,  that 
the  note,'  or  rather  the  judgment,  has  been  paid  to  A. 

But  suppose  the  note  to  be  also  on  C,  as  well  as  B ;  C,  as 
surety  for  B.  In  that  case,  the  note,  as  to  C,  is  not  merged 
in  the  judgment.  The  note,  therefore,  is  still  useful  to  A; 
end  it  remains  osefui  to  him  as  long  as  the  judgment  remaiu 
unpaid.  But  as  soon  as  the  judgment  is  paid,  the  note  ceases 
to  be  useful  to  him,  and  he  has  no  longer  any  reason  for 
withholding  the  note  from  B.  Indeed,  he  canndt,  after  pay- 
ment of  the  judgment  by  B,  withhold  the  note  from  B.  B 
is  entitled  to  the  possession  of  the  note  for  his  peace's  sak^ 
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if  not  for  tue  defence  agunst  posaible  snits  that  may  be  coa- 
ceired  of,  brought  by  the  enretj. 

Is  8nch  a  case  as  this,  it  may  admit  of  a  grave  donbt^ 
irhetber  the  fact  that  the  note  vas  in  judgment  against  B^ 
voold,  of  itself,  sufficiently  account  for  B's  posseBsion  of  ths 
note. 

And  the  present  is  just  such  a  case.  These  notes  irer« 
notes  that  bound  the  bank  and  bound  the  stockholders — the 
Ibrmer,  primarily;  the  latter,  ultimately.  The  jadgment 
vas  against  the  bank  only. 

We  think,  therefore,  that  this  is  what  the  Court  should 
KsTe  told  the  Jury,  tie:  that  it  was  a  qnestioa  for  them, 
whether  the  fast  that  the  hank  bills  were  some  of  those  on 
which  the  judgment  was  founded,  bad  more  weight  to  show 
the  hills,  or  rather  so  much  of  the  judgment,  unpaid,  than 
tiie  fact  that  the  bills  were  in  the  possession  of  the  maker  or 
its  representative,  bad  weight  to  show  the  bills  paid.  We 
think  the  question  was  a  question  on  the  weight  of  evidence. 

In  the  second  division  of  the  charge,  there  ue  to  be  found 
these  words:  "To  make  these  compromises  a  settlement  in 
full,  it  devolved  upon  defendant  to  show  the  amounts  paid  by 
Sssks,  Smith  and  Mattheson,  and  the  amount  of  the  judg^ 
ntents  or  claims  settled.  Without  these  data,  you  cannot  de- 
termine  the  proportion  received  by  bills  of  plaintiff."  What 
the  plaintiff  complains  of  are  the  words :  "  It  devolved  on  de- 
fendant to  show  the  amounts  paid  by  Banks,  Smith  and  Mat- 
theson." 

[7-3  And  we  think  the  words  are  exceptionable.  No  mle 
of  proportion  for  finding  the  liability  of  the  stockholders  in 
tikis  or  any  other  bank,  has  as  yet  been  suggestod  that  would 
make  the  amounts  paid,  in  such  compromises  as  the  charge 
i«fere  to,  one  of  the  terms  of  the  proportion. 

It  aeema  that  Carey,  as  assignee  of  the  Bank  of  Columbus, 
was  the  holder  of  bills  on  the  Planters'  k  Mechanics'  Bunk 
of  Columbus  to  a  large  amount ;  and  that  it  became  a  ques- 
tion, on  the  trial  of  the  case,  whether  those  bills  were  bills, 
t0  the  ultimate  redemption  of  which  the  stockholders  in  the 
I  ,  _  J  -Coogk" 
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KftDters'  and  Meobanics'  Bank  irere  Hable.  That  qnestion 
arose  thus. 

TIm  second  aection  of  tbe  charter  of  the  Planters'  b  Me- 
•ofaaiucs'  Bank  contains  these  words :  "  Tbe  stock  of  the  coin- 
pan  j  shall  c(HisiBt  of  one  million  of  dollars,  in  shares  of  one- 
hundred  dollars  each ;  and  the  stockholders  in  said  bank  ara 
hereby  required  to  pay  twenty-five  per  cent,  on  tbe  amoont 
of  tbeir  capital  steak  in  specie,  before  the  board  of  directors 
diall  be  permitted  to  issae  their  bank  notes." 

It  appears  from  the  evidence,  that  in  February  or  March, 
1SS7,  when  the  stockholders  of  this  bank  assembled  for  the 
fnrpato  of  organiaiog  the  bank  and  aettiug  it  in  motion,  they 
made  payments  to  the  bank  of  twenty-fire  per  cent.  <»  tbdr 
Bteck ;  payments  eonsisting  almost  entirely  io  the  notes  of 
tbe  stoekholders  themselves,  only  a  small  part  being  in  specie 
and  another  small  put  in  the  notes  of  other  banks ;  that  tbe 
specie,  the  bank  notes  and  tbe  stockholder  notes  were  turned 
over  to  a  committee  of  the  stockholders  instructed  to  make  Mt 
srrangenent  with  A.  B.  Davis,  cashier  of  the  Bank  of  Colnm- 
bus,  fcv  obtaining  specie;  that  this  committee  djd  make  an 
arrangement  with  Davis  as  such  cashier  for  obtaining  specie, 
namely,  this  arrangement:  that  be  was  to  receive  from  the 
eoamiftee  the  bank  notes  and  the  stockholders  notes  afore- 
and,  and  in  ezdMBge  for  them  was  to  give  the  committee  » 
specie  ,oertiGeate  <rf  deposit  on  the  Bank  of  Columbus  for  Bom» 
f&SQ.OOO,  with  tbe  nndcratanding  that  specie  was  not  to  be 
demanded  on  it ;  that  this  arrangement  vas  carried  out,  ^» 
oerUficate  made,  deliTere^  to  the  committee  and  delivered  by 
the  committee  to  the  stoekboMerB ;  that  the  object  of  the  ar- 
rangement was  to  nakethe  certificate  itself  stand  for  so  mach 
actnaJ  speele  in  tbe  organiiation  of  tbe  Planters'  and  Mechan- 
ics' Bank ;  and  iberefore  to  eoable  tbe  bank  to  evade  the 
aforeeaid  charter  pronsimi  that  this  object  was  accomplished 
and  the  bank  o^oisod  npoii  tbe  certificate,  as  if  it  had  been 
so  mach  specie;  and  that  some  time  afterwards  the  bank  conw 
nenced  issuing  billsi.  That  booh  af^r  tbe  orguiizaUon  of  the 
bank,  tbe  stoekhoMera  berruwed  from  it  nearly  as  mnch  as 
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the  sBUHint  of  the  oerlifioates  snd  vere  paid  in  ohecka  on  thft 
Buk  of  Colunbu ;  th»t  on  noiw  of  theu  dnck«  except  ona, 
vaa  ^eoie  denaadvd  of  th»t  bank ;  ^at  on  that  one  paTment 
vpefM  was  refnaed  and  Central  Bank  Mils  hod  to  be  takes 
u  a  oompromiae ;  that  at  the  time  when  the  oertificate  WMS 
^Ten,  specie  was  at  a  premium  of  from  5  to  8  per  cent,  and 
^t  no  premium  was  paid  on  the  oertificate;  and  that "  speeie 
was  getting  scarce  every  day  after  the  oi^anixation  in  '87." 

Did  the  directors  of  the  Bank  of  Cotmnbna  know  of  thte 
transactaon  at  the  time  when  it  happened,  or  within  an;  short 
time  afterwar^B  ?  If  they  did  not,  it  must  hare  been  be- 
cause  they  failed  to  nse  ordinary  care  in  the  discharge  of 
tiwir  duties  as  directors.  The  tragsactbn  was  such,  that  the 
books  of  the  bank  must  have  contained  some  entry  relating 
to  it — some  entry  as  to  the  certificate  or  as  to  the  debt 
against  the  bank  created  by  the  certificate ;  and  any  sudl 
entry  would,  of  itself,  have  been  the  beginning  of  a  clue  that, 
followed  up  by  the  directors,  would  bare  led  them  on  to 
every  part  of  the  braDsaction.  If  the  directors,  on  seeing 
such  an  ent^,  had  inquired  of  Davis  what  it  meant,  he  would, 
it  is  probable,  have  put  them  in  posaession  of  a]l  the  facts  of 
the  affair.  Why  should  he  not  have  done  so  ?  The  affair 
was  one,  not  for  his  private  ben«&,  but  one  ozcluaively  f«r 
the  benefit  of  the  bank.  It  was  an  affair  which  relieved  the 
bank  from  exposure  to  the  risk  of  having  its  specie  drawn 
from  it  to  the  amount  of  92^-000,  at  a  time  when  specie  was 
At  a  premium  of  5  to  8  per  cent,  and  when  specie  was  every 
day  growing  scarce.  Is  there  any  falsehood  which  he  oould 
have  told  that  would  have  proved  as  agreeable  to  the  direct- 
ors as  would  the  naked  truth?  Besides,  what  falsehood  is 
there  to  be  imagined  that  would  not  have  met  with  ioBtasit 
detection  ?  The  9:150.000  in  specie  were  Mot  in  the  vaults  . 
of  the  bank  ;  that  was  a  fact  of  which  any  of  the  other  bank 
officers  could  hare  told  them — a  fact  of  which,  indeed,  their 
own  eyes  must  have  told  them. 

Now  the  duties  of  the  directors  were  such  as  to  require  of 
them  that  they  should  be  familiar  with  the  contents'  of  the 
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books  of  the  bank.  A  pronsion  of  tke  cfaiirter  was  u  fol- 
lowB :  "  The  total  amount  of  the  debts  which  the  aaid  oorpo- 
ration  shall  at  any  time  owe,  whether  by  .hoad,  hill,  note  or 
other  contracta,  shall  not  exceed  three  times  the  amount  of 
their  capital  stock  actually  paid  in,  over  and  above  the 
amount  of  specie  actually  deposited  in  their  vaults  for  safe- 
keeping. In  case  of  excess,  the  directors  nnder  whose  ad- 
ministration it  shall  happen,  shall  be  liable  for  the  same  in 
their  individual,  natural  and  private  capacities."  Under  this 
provision,  it  could  not  but  have  been  the  highest  duty  of  the 
directors,  not  less  on  their  own  account  than  on  that  of  the 
bank,  to  keep  themselves  acquainted  with  the  books  of  the 
bank ;  and  when  they  should  see  on  those  books,  at  any 
time,  a  single  entry  adding  $250,000  to  the  debts  of  tl^ 
bank,  to  invesUgate  that  entry,  and  especially  to  ascertun 
the  quantity  of  specie  then  actually  deposited  in  their  vaults 
for  safekeeping. 

If,  then,  this  affair  was  not,  in  act  and  object,  known  to 
the  directors  at  or  about  the  time  when  it  happened,  the 
reason  must  have  been,  a  want  of  ordinary  attention  in  tbe- 
directors  to  their  duties. 

But  it  is  to  be  presumed  that  the  direotors  did  their  doty; 
and  therefore,  that  they  knew  of  the  affair. 

This  being  so,  did  the  directors  take  occasion  to  repudiate 
the  affair,  or  to  condemn  it,  or  to  censure  the  cashier,  ot, 
most  important  of  all,  to  advertise  the  public  of  the  affair't 
Not  at  all.  Whatever  of  profit  to  the  bank  there  was  in  the 
arrangement,  they  silently  acquiesced  in  the  bank's  receiving. 
Whatever  of  danger  to  the  public,  they  silently  suffered  the 
public  to  be  exposed  to.  They  allowed  the  bank  to  receive 
the  bills  of  the  other  bank  as  though  these  bills  had  not^been 
issued  in  violation  of  its  charter. 

Indeed,  it  is  not  too  much,  perhaps,  to  say  that  they  had 
expressly  authorized  Davis  to  make  the  arrangement,  if  they 
could,  by  any  general  grant  of  power,  authorise  any  one  to 
make  such  an  arrangement.  They  bad,  aa  long  before  as 
1833,  pasBed  this  resolution:  " lieaolved,  ihai  A.   B.  Davis, 
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oihier  of  Uiis  bank,  ksre  diBcntionar;  power  to  make  Bocb 
HTangemcnts  as  he  may  eoD<iei76  beneficial  to  the  bank,. 
»ben  any  emergency  arises  and  the  bowd  is  not  in  8e»- 
BOS." '  Of  Beceaaity,  this  included  the  grant  of  authority  to 
Sans,  to  determine  what  might  be  "an  emergency."  This, 
therefore,  was  as  express  grant  of  anthority  to  Daris  to  mak« 
the  arrangement  in  question,  prcrided  the  arrangement  was 
one  that,  in  Iiis  conception,  would  be  "  beneficial  to  tha- 
bank,"  and  an  "emergency"  hrd,  in  his  judgment,  arisen. 
Galling  for  the  arrangement  Is  it  likely  that  he  thought 
that  on  emergency  had  arisen  calling  for  the  arrangement? 
Suppose  the  board  of  directors  had  demanded  of  him  his  au- 
thori^  for  making  the  arrangement,  is  it  likely  that  he  would 
bare  referred  to  this  resolatios,  and  would  have  declared 
that,  in  bis  conception,  an  emergency  had  arisen  that  called 
for  the  arrangement  as  the  one  moat  beneficial  to  the  bank 
that  could  have  been  made — an  emergency  by  which  the 
bank  stood  exposed  to  the  danger  of  having  specie  drafts 
made  upon  it  to  the  amount  of  $250,000  by  the  stockholders 
•f  the  new  bank,  to  enable  them  to  comply  with  their  charter 
and  organize  that  bank  ?  Can  there  bo  a  doubt  that  he 
would?  If  he  would,  then  the  resolution  was  an  express  au- 
thority to  him  to  enter  into  the  arrangement. 

Now  if  this  resolution  was  an  authority  to  Davis  to  make 
the  arrangement,  then  the  arrangement  became  the  act  of 
the  directors. 

And  the  arrangement  equally  became  the  act  of  the  di- 
rectors, if  they  knew  of  the  arrangement,  or  might  have 
knoivn  of  it,  but  for  their  own  gross  neglect  of  their  duties  ; 
ud  instead  of  repudiating  it,  or  exposing  it  to  the  public,. 
nlently  guSered  the  bank  to  be  gainer  by  it  and  the  public 
te  be  loser. 

If  the  tort  of  an  inferior  agent  is  one,  the  bad  effects  of 
which  it  is  in  the  power  of  the  superior  agent  to  neutralize 
by  some  act  of  his,  and  he  fails  to  do  that  act,  he  cannot  ex- 
cuse himself  by  saying  that  his  fiiilure  to  do  the  act  was  be- 
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cause  he  bad  not  known  of  tb»  tort,  provided  the  act  wu  oae, 
to  the  knowledge  of  which,  bestowing  ordinary  attention  on 
his  duties  of  supervision,  would  have  led  him,  and  he,  firom 
mere  neglect,  did  not  bestow  as  mncb  as  ordinary  attention. 
on  those  duties.  In  such  a  case,  the  act  of  the  inferior  agent 
beoomea  the  act  of  the  superior  agent. 

And  in  this  case,  if  the  directors  had  repudiated  the  ar- 
rangement  of  Davis,  or  had  exposed  it  to  the  public,  and  had 
xefoeed  to  receive  the  bills  of  the  Planters'  k  Mecbanios'' 
Sank,  issued  on  the  basis  of  the  arrangemeat,  the  bad  effects 
of  the  arrangemeDt  would  have  been  neutralized.  And  they 
either  knew  of  the  arrangement,  or  if  they  did  not,  it  most 
have  been  because  they  failed  to  give  ordinary  attention  to 
their  dttUes  of  supervision  over  the  aS&irs  of  the  hank. 

This  being  so,  the  arrangement  of  the  cashier  became  thfr 
act  of  the  directors ;  and  that  even  if  the  aforesaid  authori^, 
giving  resolution  of  the  directors  be  left  out  of  the  question, 
is  it  to  be  Eaid,  that  as  the  arrangement  made  by  the  caahier- 
was  illegal,  it  was  one  which,  to  be  the  act  of  the  directors, 
had  to  be  expretaly  authorized  or  eiprettly  ratified  by  themT 

But  it  does  not  follow,  that  because  the  act  of  an  inferior 
agent  is  illegal,  it  cannot  become  the  act  of  the  aaperior 
agent,  unless  it  has  been  expreuly  authorised  or  exprtuly 
ratified  by  him. 

Any  act  of  negligence  in  the  Deputy  Sheriff,  ts  an  act  of  ~ 
negligence  in  the  Sheriff;  any  act  of  negligence  in  the  mate 
of  a  vessel,  or  in  any  other  inferior  officer,  or  in  any  seaman, 
is  the  act  of  the  master.  Yet,  in  neither  case  need  there  be. 
any  express  authorization  or  ratification  of  the  acts,  respect- 
ively, by  the  Sheriff  or  the  master. 

And  this  Court  has  held,  that  the  bills  of  the  Planters'  ft 
Mechanics'  Bank  issued  under  this  very  arrangement,  and 
therefore,  issued  in  violation  of  the  charter  of  the  bank,  boiutd, 
not  only  the  directors  of  the  bank,  but  also  the  gtockholdert- 
And  yet,  the  arrsDgement  iras  one  as  to  which  it  is  not  pre- 
tended that  it  was  cxprettly  authorized,  or  expressly  ratified 
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hy  the  stockholderB.  (18  Qa.  McDougald  vt.  Bellamy  ;  M«- 
Dougald  vt.  Lane  ;  Banlet  vb.  Darden.) 

And  if  the  fact  that  the  Act  ie  illegal,  ia  enfficient  to  pre- 
vent the  act  front  becoming  the  act  of  the  superior,  nnleBS  it 
tw  expressly  authorised  or  expressly  ratified  by  him,  the 
fiwt  most  be  eqn&lly  enfficient  to  prevent  the  act  from  becom- 
ing his  act,  even  if  it  be  expressly  authorised  or  expressly 
ratified  by  him  ;  for  the  expreu  authorization  or  ratification 
4^  an  illegal  act,  must  be  just  as  illegal  and  just  as  void  aa 
*ny  implied  anthorisation  or  ratification  of  the  illegal  aoC 
«onld  be.  And  therefore,  to  say  that  an  illegal  act  of  the 
ijnferior,  caimot  be  the  act  of  the  superior,  unless  the  superior 
-expressly  authoriie  or  expressly  ratify  it,  ia  to  say  that  an 
niegal  act  of  the  inferior  cannot  become  the  act  of  the  supe- 
rior  at  all. 

Aesnming,  then,  the  conolusion  te  be  true,  that  this  w- 
rangemeut  of  Davis,  the  cashier,  was  the  arrangements  of  the 
-directors,  the  question  becomes  this :  Was  it  the  arrangement 
of  the  bank — the  act  <^  the  bank  f 

Why  vas  it  not?    Because  It  was  an  illegal  an^ogementt 

Now  if  it  were  true  that  no  illegal  act  of  the  directors  of  » 
bank,  who  are  its  highest  officers,  oould  become  the  act  of 
the  bank,  it  would  be  more  trne  that  no  illegal  act  of  any 
Jower  officer  of  the  bank  could  become  the  act  of  the  bauk ; 
■and  therefore,  it  would  be  true  that  no  illegal  act  of  any  offi- 

■  eer  of  the  bank  could  become  the  act  of  tba  bank.  And  if 
this  were  true,  then  it  would  be  true  that  no  illegal  act  what- 
ever  could  possibly  be  the  act  of  the  bank,  for  the  bank  is  ■ 
eorporation ;  and  therefore,  oil  its  acts  have  to  be  acts  done 
by  agents ;  and  consequently,  if  no  illegal  act  of  any  of  ita 

■  agents  could  be  the  act  of  the  bank,  no  illegal  act  at  all  could 
be  the  act  of  the  bank. 

Now  it  has  been  said  of  the  king,  that  the  king  can  do  no 
wrong ;  but  this  has  never  been  s^d  of  any  other  corpora- 
tion ;  and  although  it  has  been  said  of  the  king,  it  has  not 
always  been  sufficient  to  save  (he  king's  head.  On  the  con- 
.trary,  it  baa  been  said,  and  been  decided  often,  that  other 
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.oorporationa  may  be  guilty  of  tortt — torta  far  wUcb  they  m%y 
be  sued  in  case,  trover  or  trespasa — may  be  guilty  of  the  misiue 
or  the  non-nso  of  their  franchiges,  for  which  they  may  have 
to  incur  a  forfeiture  of  those  francfaises,  or  even  of  their  cof- 
porate  existence.  But  such  tort$y  enoh  misuse  or  non-use  of 
their  fraachibes,  must  consist  of  illegal  aots  or  illegal  omta- 
siona.  And  all  illegal  acts  or  illegal  omissions  in  the  case 
of  a  corporation,  moat  be  the  acts  or  omisaioDs  of  some  agent 
of  the  corporation  ;  for  a  eorporstion  can  act  or  forbear  to 
act,  only  by  agent ;  therefore,  that  an  act  of  an  agent  or  offi- 
cer of  a  corporation  is  illegal,  does  not  necessarily  prove  that 
the  act  is  not  the  act  of  the  corporation.  In  a  word,  there 
may  be  aota  of  the  directors  of  an  incorporated  bank,  that 
will  be  the  acta  of  the  bank,  although  the  acta  are  illegal. 

Which,  then,  of  the  illegal  acts  of  the  directors  of  a  bank> 
are  those  that  are  the  acta  of  the  banlc?  At  least  the  fol- 
lowing, I  take  it,  viz  :  those  ns  to  which  it  is  the  intention  of 
the  directors  that  they  shall  enure  to  the  benefit,  not  of 
themselves  but  of  the  bank,  and  which  do  enure  exclusively  to 
the  benefit  of  the  bank,  and  which  are  such  that  the  directcra 
•re  enabled  to  do  them,  only  by  being  in  the  office  of  direc- 
tors. 

Kow  the  act  in  question,  viz :  the  arrangement  aforesaid 
of  the  cashier,  which,  as  we  have  seen,  became,  in  law,  also 
the  arrangement  or  act  of  the  directors,  was  such  an  illegal 
■act  as  this.  It  was  an  arrangement  that  was  beneficial,  not 
to  the  directors,  but  to  the  b^ok  ;  and  that  was  so  intended 
'to  be ;  and  it  was  an  arrangement  that  could  not  have  ob- 
tained any  efficacy  from  becoming  the  arrangement  or  act  of 
the  persons  who  were  the  directors,  if  those  persons  had  not 
been  in  the  office  of  directors. 

This,  arrangement,  then,  is  to  be  considered  as  having  been 
the  act  of  the  bank. 

Indeed,  if  I  understood  aright  the  argument  of  the  Coun- 
sel for  the  defendant  in  ciror,  the  argument  did  not  deny 
but  that  if  tlik  arrangement  could  be  one  made  out  to  be  the 
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amngement  of  the  directort,  it  woald,  sb  a  matter  of  course, 
hare  to  be  considered  the  arraDgement  of  th«  hank  itself. 
The  chief  labor  of  that  argument  consisted  in  the  effort  to 
show  that  th«  illegal  arrangement  of  the  cashier,  could  not 
be  considered  as  the  arraagetnent  of  the  directors,  except  M 
far  merely  as  to  render  the  certificate  valid. 

Assuming  it  to  be  true  then,  that  this  arrangement  of  the 
cashier  became  the  net  of  the  directors,  and  that  the  act  of 
the  directors  became  the  act  of  the  bank,  the  only  question 
remaining  is,  ^as  it  one  of  the  consequences  of  the  arrange- 
ment to  debar  the  bank  from  resorting,  by  suit,  to  the  liabil- 
ity  of  the  atockholdera  of  the  Planters'  k  Mechanics'  Bank 
for  the  ultimate  redemption  of  the  bills  it  held  on  that  bank. 
And  that  question  has  been  twice  decided  by  this  Court- 
once  in  McDougald,  adm'x,  vs.  Bellamy,  adm'x,  (18  Ga.  B. 
425,)  and  once  in  McDougald,  adm'x,  v8.  Lane,  (18  do.  456.) 
In  each  of  those  cases,  tlie  principle  decided  was,  that  who- 
erer  participated  in  the  arrangement  aforesaid,  was  debarred 
from  the  right  of  resorting,  by  suit,  to  the  liability  of  the 
stockholders  ef  the  Plantcra'  k  Mechanics'  Bank,  to  redeem 
the  bills  of  the  baok.  If,  therefore,  that  arrangement  was 
is  part  the  arrangement  of  the  Bank  of  Columbus,  then,  ac- 
cording to  these  decisions,  the  Bank  of  Columbus  was  not 
entitled  to  sue  the  stockholders  of  the  Planters'  &  Mechanics* 
Bank  on  the  bills  of  the  latter  hank,  held  by  the  Bank  of 
Columbus. 

These  decisions  this  Court  is  not  asked  to  reyiew  and  over 
nile;  they  are  decisions  which  were  made,  I  believe,  (I  did 
not  preside  in  the  cases  in  which  they  were  made,)  after  full 
argument.  They  ought  certainly,  therefore,  to  stand  at 
least  until  the  question  tbey  decide  has  been  re-argue<t.  un- 
lees  they  are  so  plainly  erroneous  that  their  erroneousness 
may  be  seen  without  argument.  And  purely  this  mucli  may 
be  said  of  them :  that  if  erroneous,  their  erroneousnes^*  does 
■not  reach  that  height. 

Considering,  then,  those  divisions  as  governing  oi>  the 
present  point,  our  conclusion  must  be,   that  the  asslg  -e  of 
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the  Bank  of  Colnmbtis  was,  hy  reason  of  the  illegal  arrange- 
ment aforesaid,  debarred  from  the  right  of  resorting  to  the 
Btookholders  of  the  Planters'  &;  Mechanics'  Bank  of  Colam- 
bus,  for  payment  of  the  bills  which  he  held  on  the  latter 
bank. 

And  if  this  must  be  the  concloslon  on  the  point,  the  charge 
of  the  Court  on  the  poiiit  was  erroneous.  That  charge  seems 
to  have  amounted  to  this:  that  the  act  of  issuing  the  certifi- 
cate by  the  cashier,  became  the  act  of  the  bank,  so  far  as  to 
make  the  certificate  binding  on  the  bank ;  but  yet,  that  as 
the  act,  the  purpose  for  which  it  was  done  considered,  was 
an  illegal  act,  it  could  not  become  the  act  of  the  bank,  so  far 
as  to  debar  the  bank  from  resorting,  by  suit,  to  the  stoctt* 
holders  of  the  Planters'  k  Mechanics'  Bank  for  payment  of 
the  bills  which  it  held  on  that  b^nk,  unless  the  act  was  one 
that  it  had  gpeciaify  anthorizcd,  or  specially  ratified.  That 
this  is  the  import  orthe  charge  on  this  point,  is  to  be  gath- 
ered, I  think,  from  wbat  the  Court  gave  in  charge,  contained 
in  the  third  divisioa.of  the  charge,  and  from  what  the  Court 
refiised  to  give  in  charge,  contained  in  Robinsdn's  first  four, 
uid  his  seventh  and  eighth,  requests  to  charge. 

[8.]  Instead  of  being  this,  the  charge,  according  to  tbtt 
conclusions  come  to  above,  should  ha^e  been,  that  although 
the  act  of  Davis,  the  caahter,  in  participating  in  the  arrange- 
ment,  with  respect  to  the  certificate,  was  an  illegal  act;  b^I, 
as  it  was  an  act  done  by  him,  not  for  himself  or  his  own  ben- 
efit, but  for  the  bank  and  the  bank's  benefit,  and  was  an  a«t 
benefiiaal  to  the  bank,  and  one  which  was  known  to  its  direc- 
tors ;  or  which,  if  unknown  to  them,  must  have  had  for  the 
cause  of  its  being  unknown  to  them,  that  they  were  guilty  of 
the  want  of  ordinary  attention  to  the  duties  of  their  office ; 
and  which  act,  yet,  was  not,  by  them,  repudiated  or  exposed 
to  the  public,  or  in  any  way  neutralized,  it  was  to  be  consid- 
ered as  the  act  of  the  bank;  and  that,  considered  as  the  act 
of  the  bank,  one  of  the  consequences  of  it  to  the  bank  was, 
to  debar  the  bank  from  resorting  to  the  stockholders  of  the 
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Plft&ters*  &  Mechanics'  B&nk  for  payment  of  the  bills  held 
t>^  it  on  that  bank. 

This  disposea  of  the  third  division  of  the  charge  of  the 
Court,  as  irellaa  of  the  first  four,  and  the  seventh  and  eighth 
requests  to  charge,  made  by  the  pluntifi'  in  error. 

The  13th,  14th,  15th,  16th,  17th,  18th,  19tb,  20th,  Slst, 
22d  and  23d  reqaests  of  the  plaintiff  in  error,  relate  ezclo- 
sively  to  the  question,  irhat  is  the  period  of  time  which  hart 
the  present  action  ?  That  question  is  also  involved  in  ths 
sixth  request.     These  requests  the  Court  rejected. 

On  this  question,  the  two  members  of  the  Court  presiding 
in  the  case.  Judge  Ldhpkin  and  mjeelf,  differ  in  opinion. 
Ooosequentlj,  no  judgment  of  the  Court  can  be  rendered  on 
tiie  qaestioQ.     The  effect  of  this  will  no  doubt  be,  that  ths   , 
judgment  of  the  Court  below  will  remain  in  force. 

It  may  not  be  amiss,  however,  merely  to  state  the  opinions 

entertained  by  the  two  members  of  the  Court,  respectively. 

Judge  Lumpkin's  opinion  is,  that  the  period  of  limitation 

is  twenty  years ;  and  the  opinion  goes,  I  believe,  upon  the 

idea,  that  the  cause  of  action  is  a  ttatutort/  liainliiy. 

My  opinion  is,  that  six  years,  is  the  period ;  and  the  opto- 
ion  goes  upon  the  idea,  that  the  bank  hilU  arc  the  foundation 
of  the  suit ;  and  that  the  bank  bills  are  nothing  but  the  prom- 
issory notes  of  the  bank,  and  the  stockholders  of  the  bank  as 
principal,  and  of  the  stockholders,  as  sureties ;  and  therefore, 
that  whatever  is  the  period  of  limitation,  as  to  the  bank,  the 
principal,  is  the  period  as  to  the  stockholders — 'the  sureties. 
And  six  years,  I  think,  is  the  period  as  to  the  bank. 

There  is  also  a  difference  of  opinion  between  Judge  LuHP- 
sm  and  me,  as  to  what  is  the  rule  or  proportion  for  finding 
the  liability  of  the  stockholders  in  the  hank?  On  this  ques- 
tion our  respective  opinions,  stated  at  large,  may  be  seen  in 
Jjane  va.  ffatrit,  (16  Qa.  R.)  See,  also,  The  Darien  Bank 
eatet  in  17  Ga.  R. 

Had  the  Bank  of  Columbus  the  right  to  insist  upon  being 
guaranteed  the  payment  of  the  bills  of  the  Planters'  &  Me- 
ehaoics'  Bank  of  Columbus,  as  a  condition  of  receiving  those 
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UIIb?  Moet  asanredly  it  had.  Any  person  might  have  re- 
quired Buch  a  guaranty.  What  law  would  reciairing  such  a 
gmraQty  violate  ?    Koae. 

And  as  to  the  policy  of  suctioning  such  a  guaranty,  what 
wonld  probably  be  the  effect  of  the  giving  of  such  a  guaranty  T 
33te  bills  in  circulation  wonld  all  seek  to  get  into  the  band' 
that  held  the  guaranty.  The  effect,  then,  would  he  good  u 
tD  the  ordinary  bill  holder.  And  ae  to  the  stockholders,  theii 
liability  would  be  lessened  to  the  extent  of  the  guaranty. 

This  disposes  of  the  exception  to  the  refusal  of  the  Court 
to  give  in  charge  the  twenty-fifth  request  of  the  plaintiff  in 
error ;  and  that  exception  is  the  last  point  in  the  case. 

The  result  is,  that  a  new  trial  ia  granted.  The  gronnd» 
mpon  which  the  grant  of  the  new  trial  is  put,  hare  been  indi- 
cated in  the  course  of  this  opinion. 


Ko.  f>3. — Martin  W.  Stamper  et  al.  plaintiffs  in  error,  vk 
John  B.  Gkiffin,  defendant. 

[I.j  Id  ejectment,  a  nri ting  is  not  admissible  in  evidence,  irbetber  the  object 
be  to  relj  on  it  aa  gennine,  or  ta  relj  on  it  aa  spurioaB,  until  some  eridencfl 
h<tg  lipen  givca,  either  that  it  is  genuine  or  tbat  it  is  spuriouB ;  and  tM  the 
object  which  it  maj,  if  there  is  a  Bubscribiug  witness  to  the  writing,  it 
ought  Dot  to  be  received  nntU  he  hag  been  eiamiaed,  or  eome  excuse  fau 
been  given  for  the  failure  to  eiamioe  bim. 

[3.]  One  who  holds  laud  under  a  bond  for  titles,  in  tbe  name  of  the  true 
owner,  does  not,  as  long  as  the  purchase  monej  remidna  unpaid,  hold  ad- 
venel^F  to  tbe  true  owner,  even  although  the  boDd  be  a  fiirgei;,  prorided 
he  believes  it  to  be  the  bond  of  tbe  true  owner ;  but,  one  who  holds  nndw 
a  bond  for  titles,  Id  the  name  of  the  true  owner,  does  bold  adiersetj  to 
tbe  true  owner,  if  the  bond  was  made  bj  a  person  personating  the  tnw 
owner,  and  believed,  bj  the  obligee,  to  be  tbe  true  owner,  but  made  hf 
tbat  person  as  his  own  bond. 

[3.]  He  wbo  has  the  title  to  land,  is  to  be  deemed  to  be  in  Ihe  seiiin  and  po^ 

,  nuion  of  it,  and  to  coDtiooe  80  ontil  oaated  thereof  bj  ao  actual  powM- 
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«(*a^aMtk«>«ldw«d>wieAttAt.  TbapaMtMicmoronawbawttiKi 
diKUiaidf  tkk,  if  to  be  coiuld«r»d  m  »  poueuion  bj  tbs  conicnt  of  biff 
who  hH  tbotiile;  nor  win*  •OBtinuaDca  of  tiri*  poMculoo  *,r$,M  tam>-. 
ta*  •  tUk  >«*rHM  aklMto«f«lHilMlMi,  nBMl  ihe  ckMMter  of  tbe  pot. 

■  tatsd  to  fate  1^  km  tto  >M«i  w  bf  iha  «McdM  ttf  aett  of  owntnhip,  ion. 
twtijWwt  wHk  *  traiMf  bif  tha  oodmbI  of  bin  vho  bw  Uii  title 

Sjeet»«ntT  in  Talbot     Tne4  htSon  JitigB  Povbrs,  Mw<^ 

Uftrtin  W.  Stamper  breagitt  Us  metioa  of  ejectment  ftguust 
Jiuiec  B.  Griffin  tor  lot  ot  land  No.  20T,  in  the  22d  district 
of  said  coantj. 

Tlie  foUoving  u  a  htivt  of  tb«  flridmcfl  introduced  on  the 
tiid: 

I^uttfis  read  t*  tW  Jvy  a  pant  froM  the  State  in  do» 
fora  to  die  lot  of  land  in  dispute,  No.  2OT,  in  the  2&1(?)  dis- 
^aot  of  originally  Muscogee,  aov  Talbot  Conntj,  to  Daniel 
ZiNtler,  of  HcDoonel's  district,  Ghattiam  County,  dated  De-- 
Waber  Utfa,  1S82 ;  also^  a  deed  from  Daniel  Zettler  to  Mar- 
IW  W.  Stamper  to  said  preiaises,  dated  October  7th,  1847. 
Vith  xarranty  in  (unat  form,  and  coofiideration  expressed 
therein  ot  J^S  00-,  and  aUb,  offered  the  admissions  of  the  do> 
fendaot,  that  defendant  was  in  possesBioa  of  said  premises  aA 
til*  time  of  cojsmencement  of  said  Buit  And  here  plaintiffs. 
Wted  their  case. 

The  defendant  (plaintiffs  objecting,  and  the  objection  over-- 
Tsled  by  the  Court)  read  to  the  Jary  a  bond  vith  the  aa> 
ogament  thereon,  a  copy  of  which  is  as  follows,  to-vit : 

GiORGiA,  Harrb  Oodhty  : 

Enow  all  men  by  these  presents,  that  I,  Daniel  Zettler,  of 
Chatham  County,  am  held  and  firmly  bound  by  these  pres- 
ents, do  bind  myself,  my  heirs  and  assigns,  in  the  just  sum 
9f  six  hundred  dollars,  lawful  money,  to  Joseph  Morris,  of 
the  county  and  State  aforesaid.     The  condition  of  the  above 
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obligation  ib  sncb,  that  if  the  aaii  Daniel  Zettler  shall  make, 
or  cause  to  be  made,  good  and  au£cient  titlea  to  a  lot  of  lani 
in  fee  aimphy  ia  Muscogee,  dq^  Talbot  Count;,  known  ia 
said  plan  of  lottery  by  Ko.  two  bnadred  and  seren,  in  the  twenty- 
eeeond  district  of  said  county,  on  or  before  the  25th  day  of 
December,  eighteen  hundred  and  thirty-seven,  then  the  above 
obligation  to  be  null  and  roid ;  otherwise,  in  full  force  and. 
virtue,  as  witness  my  hand,  this  18th  November,  1837. 

(Signed,)  DANIEL  ZETTLER." 

Daniel  Morris. 

I  assign  the  within  bond  to  John  Rush  without  any  re- 
course  on  me  or  my  heirs,  April  7tb,  18S7. 

JOSEPH  MORRIS. 

I  assign  the  within  bond  to  Reuben  Hearndon,  aa  my 
agent,  this  the  11th  day  of  January,  1842. 

JOHN  RUSH. 

The  defendant  then  read  the  interrogatories  of  John  Fe- 
lenberger,  who  testified,  that  he  had  known  Daniel  Zettler 
all  his  life,  and  was  well  acquainted  with  him  and  his  band- 
writing  and  signature,  from  having  seen  him  write.  A  bond 
for  titles  to  laud  purporting  to  be  made  by  said  Zettler,  was 
Bhown  to  witness  at  Talbotton,  in  Talbot  County,  in  Judge 
Hill's  office,  during  the  September  Term  of  Talbot  Superior 
Court,  in  1S50.  Witness  examined  the  signature  carefully, 
and  it  was  not  the  signature  of  Daniel  Zettler;  said  bond 
was  shown  to  me  by  B.  Hill  and  J.  Johnston,  Esqrs.  at  'the 
time  and  place  as  above  stated,  and  was  the  only  bond  shown 
to  me  by  any  one  during  my  stay  at  that  place ;  Daniel  Zet- 
iler  is  about  5  feet  6  inches  in  height,  and  weighs  about  one 
hun^ired  and  fifty  pounds ;  his  complexion  is  very  dark,  black 
bur,  and  witness  thinks,  about  fifty  years  of  age ;  he  is  quite 
deaf,  and  has  been  so  for  some  time ;  and  in  conversBtion, 
generally,  is  slow  of  speech;  witness  lives  in  Savannah,  vaA 
has  lived  there  since  September,  1850 ;  and  witness  is  QOt  in- 
tbe  employment  of  Zettler,  and  never  has  been  in  bis  service  ; 
witness  went  to  Talbotton  at  the  request  of  bis  brother,  to 
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.see  the  bond;  Mr.  Zettler  had  written  to  mj  brother  to  go, 
bat  as  it  was  not  in  his  power  to  do  so,  my  brother  Bcnt  me ; 
mj  expenses  to  Talbotton  and  back  to  Savannah,  were  paid 
by  Mr.  Zettler ;  beyond  that,  I  was  paid  notliinir,  as  1  cliarg- 
ed  nothing ;  Daniel  Zcttler's  parents  are  Dutch,  but  liu  was 
bom  in  Chatham  or  Effingham  .County,  in  Georgia;  cannot 
-  say  whether  he  ha^  a  brogue — he  may  have,  although  I  never 
:  detected  it,  as  I  also  am  d^cended  from  Dutch  parentage, 
though  native  born ;  I  am  not  related  by  blood  to  Zettler ;  his 
wife  is  my   half  sister,  which  is  the  only  connexion  between 

as ;  it  was  admitted  by  plaintiffs  that  the  bond  shoivn 

is  the  original  of  the  bond  copied  in  this  brief  of  evidence. 

The  defendant  then  introduced  the  testimony  of  Ueorqb 
W.  Kellum,  who  testified,  that  in  March,  1S38,  Benjamin 
.Booty  went  into  the  possession  of  the  lot  of  land  in  dispute, 
and  moved  on  it  as  a  sqaatter,  because  he  had  no  where  else 
to  go;  some  short  time  afterwords,  and  during  the  snme 
spiTOg,  and  witness  thinks,  not  more  than  twenty  dnys  after 
Booty  mored  on  the  land.  Booty  told  witness  that  he  had 
iei^d  the  land  of  John  Rnsh  for  five  years,  and  was  to  clear 
.  20  acres  and  build  caluns;  Booty  lived  on  the  place  until  his 
lease  was  out,  and  cleared  about  20  acres  of  land ;  some  time 
in  January,  1843,  Glanton  went  into  possessioa  of  the  land, 
-Booty  going  out  of  possession,  and  Glanton  ocoupied  some 
/three  or  four  years,  and  was  .followed  in  Uie  possession  by 
.  GriffiD,  the  defenduit,  who  conUnned  in  possession  until  the 
.  ctHnmencement  of  ttiis  suit ;  and  the  land  was  in  the  woods 
aad  vacant  when  Booty  first  went  into  possession ;  Booty, 
Glanton  and  Griffin  have  been  the  only  occupants  of  the  land, 
>8o  far  as  witness  knows. 

Kblluh  croBS-ezsmined,  testified,  that  it  might  have  been 
early  in  the  eommer  when  Booty  told  him  tliat  he  leased  the 
land  from  Bush ;  it  was  in  the  spring  or  sammer  of  1888_; 
'  when  Booty  went  into  the  possession  V  the  land,  he  did  not 
.  «laim  the  claim,  nor  did  he  olum  any  right  to  the  possession 
■thereof. 

Defendaot  tlien  read  to  tiie  Jury  the  testimony  of  John 
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RnSB,  who  t«8ti&«d,  tfaat  he  kaam  lot  «f  laad  2Io.  aOT.fe 
tlw22ddwtriotofTalk*C«iBtf;  btvnoe  ovmA  tbe  lami; 
lie  porohsMd  it  of  Joaepli  Mwn ;  Hotris  tnai«feiT«4  toUtai 
the  title  bond ;  the  title  boad  wm  awde  by  Duiol  Setaet ;  *t 

'  Ae  time  vitnew  porcbMed  the  land,  Bo^  was  in  poBiieeH4n 
of  the  l&nd,  and  had  been  there  SO  days ;  Bootj  did  aot  fmb- 

'  tend  to  cluBi  the  land  i&  ha  own  right ;  he  told  vitoeae  ke 
only  settled  at  a  squatter ;  it  was  a  vaeant  lot,  aad  he  eettttd 
it  because  he  had  no  where  else  to  go;  witness  leased  Ae  . 
land  to  Booty  for  five  years  ;  Booty  was  to  idear  20  »efte 
and  put  it  nnder  good  fmee,  Md  build  tcuDmen  leg  cabiat; 
witness  gM«  him  a  written  lease  for  the  same ;  Booty  «uae 
to  witnen  for  a  lease;  he  told  witness  he  had  bo  showwg  <hi 
the  land,  and  wanted  witness  to  grant  him  a  sfaowBig  to  Mve 
«a  it;  witness  gave  him  a  lease  in  writing  for  five  years,  ^ 
■eloding  the  present  year ;  the  said  Booty  was  to  do  the  riMHto 
«tated  amoont  of  work  to  pay  witnees  for  the  nse  of  tke 
place ;  witness  believed  that  he  ehosld  get  a  good  and  valid 

'  title,  at  the  Ifane  he  pnrcbaved  it ;  witness  olumed  it  as  his 
«wn  right  and  property,  and  paid  taxes  for  it  a  nioBber  -^ 
years,  nnder  aud  bond ;  it  was  the  same  bond  exhibited  io 
me  ei}i  the  former  trial — the  Zettler  bond ;  it  was,  by  virtae 

.  of  said  bond,  that  be  leased  Che  land  to  Booty;  Booty  owwed 
it  five  years  as  witness'  tenant  is  'poeseesion ;  Booty  nevw 
had  any  lease  or  right  l^m  any  othw  person  except  wittMseB, 
nor  never  pretended  to  have  ;  witnese  transferred  the  hcnd 
to  Herndon,  as  witness'  agent,  to  get  a  title  from  Zet6)er%o 
-witness,  which  he  agreed  to  do,  but  he  went  off  and  nevef  rt- 
tumed  to  witness. 

No  man  ever  demanded  the  land  of  witaest.  7110680  liirid 
it  as  his  own  right  and  property  until  it  was  sold  by  tiM 
Sheriff  to  pay  apart  of  the  note  given  for  the  laud;  witiKtts 

,-  ^rchased  it  in  good  failii ;  witness  'held  it  in  good  faith,  md 

:  Booty  was  witness'  (•lam  for  five  years,  nntii  it  was  sold  fikr 
a  {Mtrt  of  ^e  DoCes  given  for  said  land ;  the  SbsrW  dispffs- 
seseed  Booty  and  put  Glanton  in  possession. 
It  never  wudmnMided  of  vitDoMilby  Zettler  Bfraary  per- 
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•iua  lAile  witDen  ownad  H.  Defmdiat  md  to  the  Jury  » 
Sh«riff'8  deed,  in  the  uul  fbni  vA  properly  ekooatwt, 
beariBg  date  Norember  16,  1842,  reciting  that  the  land  iraa 
«dd  SB  the  property  «f  Jobs  Rash  September  7, 1842,  otider 
Ji./«a.  from  Talbot  Superior  Court,  Jamei  A.  Jeter  plaiatSBT 
and  iokn  Bash  defendant ;  also,  leQitiBg  that  the  land  wh 
Jbid  off  by  Wm.  T.  OUntoo,  for  thirty  ddlare;  and  the  deed 
«a«  from  Thotaas  17.  IlobiaBen,  Sheri^  to  aatd  Glaaton. 
Alao,  a  deed  made  by  James  K.  Giddeia,  Etheriff  of  Talbot 
'Connty,  to  John  B.  Griffin,  dated  Deoeuber  8,  1845 ;  land 
sold  at  Sheriff's  aale  as  the  property  of  eud  Qlanton,  De- 
cember 2,  1845,  for  the  som  of  eighty  dollars ;  the  deed  duly 
•xeented  and  recorded  Jane  20,  1854. 

The  defendant  iotroduoed  Willum  Hall,  who  teitified, 
tbat  in  the  fall  of  1842,. when  the  land  was  sold  at  Sheriff's 
sale  as  the  property  of  John  Bush,  witneu  bid  off  the  land, 
and  afterwards  tamed  orer  the  bid  to  Qlanton ;  and  some 
time  early  in  January,  1843,  the  Sheriff  turned  Booty  oat 
«nd  put  Glantou  into  possession  of  Uie  land ;  witness  was 
(Well  acquainted  with  the  land  and  lived  within  5  or  6  miles 
■of  it.  Booty,  Qlanton  and  Griffin  are  the  only  persona  he 
>eTer  knew  in  possession  of  the  land ;  the  land  was  in  the 
■woods  and  vaoaot  prcTions  to  Booty's  possession. 

Here  defendant  rested  his  case. 

Plaintiff,  in  rebuttal,  read  to  the  Jary  t^e  fi.  fa.  undM" 
(whioh  the  land  was  sold  as  ^e  propn-ty  of  John  Rash ;  als^ 
fthe  jodgment  up<Hi  which  the  same  was  fonnded,  and  the 
(irontseoTy  note,  the  oaose  of  aotion  of  the  judgment — the 
pronoiesery  note,  a  copy  of  whioh  is  as  follows : 

"  On  or  before  the  26th  of  December,  1838,  I  promise  to 
pay  to  Joseph  Morris,  or  bearer,  the  sum  of  seventy-five  doU 
hts,  for  value  received  of  him  the  7th  day  of  April,  1887." 
JOHN  RUSH." 

The  suit  was  to  Talbot  Inferior  Court,  June  Term,  1840, 
■•ad  tibe  jndgmntt  December  Term,  1841.     On  appeal  ia 
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■  Talbot  Soperior  Court,  theji.fa.  was  in  the  uaual  form,  da- 
.  ted  December  7,  1841,  and  has  thereon  these  entries : 

"Levied  the  vithin  fi.  fa.  upon  one  lot  of  land,  No.  not 
■^known,  lying  in  the  23J(?)  district  of  Talbot  Countj,  contain- 
ing 202J  acres,  more  tii-  less — levied  on  as  the  property  of 
John  Rush,  this  30th  July,  1842.     Sept.  T,  1842. 

JAMES  K.  GIDDEN8,  D.  S." 
The  above  levy  sold  for  thirty  dollars — thirteen  dollars 
and  ninety-two  cents  costs  to  be  deducted — credit  316  06J. 
THOS.  U.  ROBINSON,  Sh'ff." 

"  Received  of  John  Rush  seventy  dollars,  in  part,  on  the 
•.•mthinfi.fa.    Oct.  Slst,  1842. 

THOS.  U.  ROBINSON,  Sh'ff." 

"  Received  of  John  Rush  five  dollars  and  fifty  cents  on  the 
within  fi.  fa.     Dec.  24th,  1842.     Received  of  John  Roah 
^ight  dollars,  in  full,  of  this /./a.    20th  Feb.  1843. 

J.  K.  GIDDENS,  D.  Sh'ff." 

Plaintiff  offered  to  the  Jury  the  testimony  of  JohnMal- 

PA6S,  who  testified,  that  in  1842,  after  the  Sheriff's  sale  and 

while  Booty  was  in  possession  of  the  land,  Booty  told  witness 

4hat  be  had  been  notified  to  hold,  and  was  holding,  the  poa- 

.  session  of  the'land  for  the  true  owner. 

Plaintiff  then  read  to  the  Jury  the  testimony  of  Joseph 
.MoRKis,.  taken  by  interrogatories,  who  testified,  that  he  knew 
the  parties,  and  that  he  did  purchase  lot  of  land  No.  207  in 
the  22d  district  of  originally  Muscogee,  now  Talbot  Coonty, 
of  a  man  by  the  name  of  Daniel  Zettler,  and  that  he  took  k 
bond  for  titles  to  said  land,  witnessed  by  Daniel  Morris,  and 
-that  be  had  answered  interrogatorieB  taken  out  by  the  de- 
fendant in  the  above  stated  case;  that  he  was  to  give  $200 
.  for  said  land ;  that  he  did  not  pay  any  money  down,  but  gava 
•  his  note  for  the  amoont,  payable  to  Daniel  Zettler  indiridn- 
-  ally — not  to  Daniel  Zettler  or  bearer — to  be  pud  the  christ- 
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mas  following ;  tind  that  the  note  vas  given  early  in  the  jear*- 
1836 ;  but  that  he  does  not  recollect  the  month  ;  and  that  he 
traded  off  the  bond  to  one  John  Bush,  and  that  said  RoBb 
wag  to  take  op  the  note  Then  presented,  and  that  he  holds 
said  Rush's  written  obligation  for  the  same.  WitnesB  onlj- 
gave  Zettler  one  note,  and  that  he  did  not  buy  a  horse  froin< 
Jarrett  for  witness'  note. 

The  cause  being  submitted  to  the  Jury,  a  rerdict  was  found 
for  the  defendant,  and  the  plaintiff  moved  a  rule  for  a  new 
trial,  on  the  following  grounds : 

1st.  Because  the  Court  admitted  in  evidence,  over  the  ob- 
jection of  plaintiff,  the  bond  purporting  to  have  been  mad^ 
by  Zettler,  and  which  is  set  out  in  the  brief  of  testimony, 
withont  proving  the  same  by  the  subscribing  witness,  and 
without  accounting  for  the  absence  of  the  testimony  of  the 
eabscribing  witness. 

2d.  Because  the  Court,  though  requested  in  writing  by  the- 
plaintiff,  refused  to  charge  the  Jury,  that  if  Bush  went  intO' 
possession  of  said  land  under  a  bond  for  titles  purporting  to  - 
have  been  made  by  Zettler ;  and  that  if  he,  Rush,  believed  at 
that  time  th^t  said  bond  was  genuine  and  not  forged;  yet,  if 
the  purchase  money  was  not  paid  until  he.  Rush,  claimed  title  to  - 
the  land  under  sud  bond  atone,  while  in  possession,  his,  Bush's 
poaaession,  was  not  adverse  to  the  title  of  said  Zettler,  but 
was  an  admission  of  Zettler's  right  to  the  land,  though  the 
bond  might  faavo  been  a  forgery. 

3d.  Because  the  Court  refused  to  chargi  the  Jury,  tbongb 
requested  in  writing  by  plaintiff,  that  if  Booty  went  into  pos- 
session nf  said  land  as  a  squatter,  that  then,  before  he,  Booty, 
could  attorn  to  Rush  or  any  one  else  but  the  true  owner,  he, 
Booty,  must  have  given  notice  to  the  true  owner  that  he  had 
ceased  to  hold  the  land  in  that  capacity ;  and  that  if  he  failed 
to  give  in  some  way  such  notice,  and  did  attorn  to  or  lease 
Buch  land  from  said  Rush,  Rush  not  being  the  true  owner  of 
Bud  land,  the  possession  of  Bush,  thus  acquired,  no  notice 
being  given,  was  not  adverse  to  the  title  of  the  true  ownert. 

4th.  Because  the  Court  refused  to  charge,  when  requested 
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ID  iHitiagl»]r]duBtiff,  that  if  Bnah,  wlule  in  pqwoMiaB  of 
taid  bon4,  vhedwr  fwged  or  gesoiae,  asaigtted  asid  "boad  to> 
Me  HemloB,  as  hit  agccDt,  t»  get  •  tiUe  ttteEeto  fltma  £•!• 
!!»,  tfa«t>  »ii(fh  fKHseBmm  by  Bwll  wss  not  advene,  li«l  va* 
'^  MAckno^aJgmMt  of  the  tide  of  8eld  Zettler  to  etH  land. 

6A.  Becaue  tbe  Court  cbai^  the  Jnry,  that  if  tbogr 
should  believe  the  bond  pnrportitig  to  have  hen  nadt  t^ 
ZaUler  to  be  a  iargtry ;  and  if  Ko^  in  good  bith,  elajm^ 
tM  land  wider  aud  bond,  thm  his  poeseBsitm  ma  adnrae, 
whether  the  porchase  monej  wae  paid  or  sot  paid. 

fith.  Beeaiue  s^d  verdiet  is  oOBtrarj  to  the  evidence  and: 
tke  wei^t  of  evidenee. 

7th.  Secaase  the  verdiet  is  coatraty  to  lair. 

The  Caart  over-ralad  the  motion  on  all  the  grean^li,  awl 
Coooael  for  plaintiff  excepted. 

B.  HiU ;  J.  JoDTBOir,  for  plainUff  in  error. 

SuiTH  k  Pen,  contra. 

By  the  Court, — Bbnhihq,  J.  delivering  the  opinion. 

PosecssioD,  to  be  available  as  a  defence  under  the  Statute 
•f  Limitations,  mnst  be  adverse  to  the  title  of  the  true  owner, 
and  must  be  held  under  a  bona  fide  claim  of  right  and  color 
rf  title. 

A  forged  writing  may  be  the  fonndation  of  a  bona  fide  ekum 
of  right  and  color  of  title ;  bat  not  without  it  is  hebeved  to 
he  a  genuine  writing. 

Of  course  much  more  ma;  a  genuine  writing  be  snch  foun- 
iation. 

But,  in  ejectment,  no  writing  can  be  received  in  evidenoe- 

'  as  a  genuine  writing,  until  it  haa  been  proved  to  be  a  genuine 

one,  and  noae  as  a  forgery  until  it  has  beeu  proved  to  be  a 

forgery.    A  writing,  of  itself,  is  not  evidence  of  the  one  thing 

or  of  the  other.     A  writing,  of  itself,  is  evide&ce  of  nothings 
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ifid  ^refore  ia  not,  vnless  aeeompanied  by  proof  of  mnat- 
sort,  admissible  as  evidence. 

And  whether  ihe  objeot  be  to  pton  tb»t  %  writing  ia  gMtn- 
he,  or  tint  U  ia  apwiowi,  the  sabseribing  witneaa,  if  there  b« 
Me,  mad  he  kocflBsibk,  ought  to  b«  e^led ;  for  he,  it  is  to  bt 
^ssme^  ia  the  person  who  kmm  better  than  all  othen  dnl. 
the  vritiag  is  genoia*,  if  it  is  gannine,  and  apnriou  if  h  U. 
apDrioDS. 

[1.]  We  think,  therefore,  ^«t  ^  Covtt  erred  in  not  ex- 
elnding  Ae  bond  introduced  hy  the  tenant  in  this  case,  nntS: 
^  flidncrib»g  witneaa  to  it  had  been  called,  or  sotce  excuse 
had  been  pren  for  not  calling  him. 

PoeaeamoH,  to  be  arailable  onder  the  Btatvte  of  limita- 
tiose,  has  to  be  adverse  to  the  title  of  the  tme  owner. 

The  poesession  of  no  peraon  can  be  adverse  to  die  title  of 
tiie  tnie  owner,  unless  the  person  inUiuU  it  to  be  adverse  to 
ftat  title. 

Ko  one  can  intand  a  poemsaion  to  be  adrMTse  to  the  ^e- 
•f  the  tnN  owner,  wfaioh  poeseeaioa  he  omiaiders  himself  at 
W£Dg  under  the  true  Awner. 

Erery  one  who  holds  his  possession  under  a  bond  for  titlM 
■ude  by  the  tme  owner  must,  if  the  porohase  money  renaina 
vapaid,  Donsider  himself  as  holding  under  the  true  owner. 

Therefts-e,  no  one  who  so  holds,  can  intend  hts  poesesrioo 
to  be  odTcrae  to  the  tide  of  th«  true  owner.  And  therefore, 
the  poesoBsion  of  no  one  who  so  holds,  is  adverse  to  that  title. 

So,  eqnally,  every  one  who  holds  his  pMsesaion  under  a 
bend  for  tides  not  made  by  the  true  owner,  but  which  he  be- 
Keres  to  have  been  made  by  the  tme  owner,  and  not  by  some 
xnn  peraonating  the  tme  owner,  mnat,  if  the  purchase  money 
remaiDB  unpaid,  consider  himself  as  holding  under  the  buo 
owner.  That  must  be  his  thought,  if  he  believes  the  bond  to 
he  genuine,  whether  it  be  genuine  or  not. 

Therefore  no  one  who  ao  holds,  can  intend  his  possessioD  to 
"bt  adverse  to  the  title  of  the  tme  owner ;  and  therefore,  the 
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posaessioQ  of  no  one  vho  so  holds  is  adverse  to  the  posseuioiL. 
of  the  true  owner. 

Id  these  tvo  sorts  of  posseamon,  the  result  is  precisely  the' 
Mine,  whether  Ae  bond  be  sparioas  or  gennine,  beoftose  in 
these  two  sorts,  the  intent  of  the  holder  is  the  same.  la 
each,  he  iotends  his  possessioD  to  he  a  posseBaion  under  Uie 
true  owner.  And  intending  this,  he  cannot  intend  the  poa* 
session  to  be  adverse  to  the  tme  owner's  title. 

But  an;  poseessioa  ma;  be  adverse  to  the  title  of  the  true* 
owner  if  the  holder  of  that  possession  intends  it  so  to  be. 

And  every  holder  of  possession,  it  is  to  be  presomed,  in- 
tends the  possesBion  so  to  he,  if  he  holds  it  under  a  person 
who,  though  not  the  true  owner,  claims  adversely  to  the  tme 
owner. 

And  a  person  who  sells  land  as  bis  own  chums  the  land  ad- 
Tersely  to  the  true  owner,  although  in  the  sale  he  may  per- 
tonate  the  true  owner,  and  use  a  name  as  his  own  that  is  the 
aame  of  the  true  owner.  He  says,  in  effect,  I  am  the  true- 
owner,  and  the  name  on  which  the  title  standa  is  my  name.- 

And  the  person  that  would  be  the  purchaser  from  him, 
irould  of  course  claim  and  hold  the  land  as  he  had  clumed 
and  held  it;  that  is,  adversely  to  the  title  of  the  true  owner. 

To  illustrate :  0  is  the  owner  of  a  lot  of  land.  A  goea  to  • 
B  and  says  to  him,  that  he  is  agent  fw  C  to  aell  the  lot,  and 
sells  the  lot  to  B,  with  the  understanding  that  the  title  is  to- 
be  made  by  C,  when  the  purchase  money  sh^l  have  been 
paid  by  B,  and  that  be  is  to  get  from  C  for  B  C's  bond  to 
that  effect.  A  brings  a  bond  to  B,  with  C's  name  signed  to' 
it,  and  delivers  it  as  the  bond  of  C.  The  bond  is  a  totgfitj. 
S  takes  possession  under  it.  B  does  not  hold  adversely  to- 
C,  because  be  tkinkt  he  ia  holding  under  G ;  and  so  tank- 
ing, it  cannot  be  supposed  that  he  mtendt  to  hold  adversely, 
to  C. 

.  But  take  the  case  to  be,  that  what  A  says  to  B  is,  that  he, . 
A,  is  C,  and  that  as  C  he  sells  to  B  the  lot;  and  as  C,  makeat 
the  bond  and  delivers  the  poBBCBBion  of  the  lot.  B,  in  this 
case,  holds  adversely  to  G,  beoauBe  he'  thinlit  he  is  AoUn^. 
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under  ^  fthhongb  be  mlm  thinkp  tbst  A  Js  C,  and  tlaiiSibg 
<lt*t  tie  boMB  mder  A,  it  U  to  be  BBpposed  tbat  be  intenda  to 
bold  under  A ;  and  therefore,  ialevds  to  bold  Bdvereet^  to  0. 

An  wbicb  htoBg  Bo,  tiwBe  eonBeqaences  follow  in  respect  to- 
'Ais  OMe. 

[^2.3  If  Riuh  and  bis  Msigneea  held  tbe  liutd  under  a  bosd- 
Teftlly  made  by  Zettler,  tbe  drawer,  and  tiM  parobMe  money 
-remained  unpaid,  tbey  did  net  hold  tbe  land  adversely  to 
Zettler's  title. 

[2.]  If  tbey  held  nnder  a  bond  in  Zettler's  name,  thottgh 
-not  made  by  Zettler,  but  wbieb  tbey  believe  to  have  been 
-made  by  bim,  and  not  to  have  been  made  by  BOme  other  per- 
son whom  they  took  to  be  bim,  they  did  not  hold  adversely 
-to  his  title. 

^2."]  Bnt  if  they  held  ander  a  bond  which  was  made  by 
some  other  person  than  Zettler,  bat  which  was  made  by  that 
-person  as  hit  own  bond,  and  not  as  Zettler's  bond",  they  did 
bold  adversely  to  Zettler's  title,  although  that  person  might, 
■in  making  the  bond,  have  pertontUedZ^thr,- 

And  these,  we  think,  are  tbe  three  propositions  which  the 
Conrt  should  have  given  in  charge  to  tbe  Jnry,  instead  of 
the  proposition  which  it  did  give  in  charge  to  them.  There 
IB  evidence  to  warrant  tbe  giving  of  each  of  them. 

And  tbey  cover  the  grounds  covered  by  all  the  requests  to 
ttbarge,  except  one. 

And  these  propositions  contain  nothing  inconsistent  with 
tbe  decision  made  in  this  case  when  it  was  last  before  this 
Conrt.  The  decttion  then  made,  was  merely  that  certain 
testimony  was  not  irrelevant,  viz  :  testimony  to  show  that 
the  signature  to  the  bond  was  a  forgery,  and  to  show,  by  a 
description  of  Zettler,  that  the  perion  who  gave  the  bond  mu&t 
have  been  a  different  perion  from  him.  This  was  the  decis- 
ion, and  this  is  entirely  oonsistent  with  what  we  now  say.  If 
^here  are  any  expressions  in  the  opinion  that  go  beyond  tliis, 
they  of  coarse  do  not,  as  authority,  rank  with  tbe  decision 
irlucb  says  this. 

The  part  of  tbe  requests  not  thus  disposed  of,  is  that  con- 
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toiaed  in  tha  diird  of  tfa«  groBnds  Ubea  for  a  new  tri&L  JU 
to  thftt,  we  amy  thst  we  oooudw  the  propwitm  oantuned  b 
tM  to  be  BalMUntiUI;  tne. 

[S.]  "Tfae  IftW,  b»w«Ter,  (Umm  ereiy  penea  to  be  ia  Ute 
legftl  eeiEia  and  possesBioQ  of  the  land  to  whicb  h«  baa  a  p*- 
feot  and  eomplet*  tide;  and  tbu  Huia  aad  poaansion  is  co- 
ezteneire  with  hi*  right,  and  ocntinuoa  till  he  ia  onatod  there- 
of by  an  aotnal  poaaeeaicm  in  aaother,  luufer  a  claim  ofriglH. 
Thia  nsj  be  considered  a  settled  principle  of  the  Common 
Law,  and  baa  been  reoogaiied  and  ad<^t«d  aa  aooh  by  the 
Sapreme  Cosrt  of  the  United  Stataa."  "S«  \oia.g,  for  in- 
■tance^  as  the  possessor  declaraa  Uiat  he  holds  in  snbordina- 
tion  to  tfae  bettw  title,  the  p<»aesuon  will  be  regarded  aa 
held  by  oonaent ;  nor  will  a  continued  possession,  after  siuih 
declarations,  arail  to  mature  a  title  under  the  Statute  of  lim- 
itations, until  the  party  haa  changed  the  character  of  his  poa- 
sesaien,  either  by  express  declaration  or  by  the  exercise  of 
acts  of  ownership  inoonsistent  with  a  anbt^dinate  character." 
{Ang.  Lim.  eh.  81,  ate.  6.)  And  see  cA.  SS,  tto't  1,  6,  G,  7, 
8,  9 ;  cA.  S2,  >M.  11. 

Thia  we  regard  aa  a  eorreot  statement  of  what  the  law  ia, 
«n  the  subject  to  whioh  it  refers. 

Therefore,  we  think  that  if  Booty  eidcred  as  "  a  squatter" 
•~ontered  disclainuag  titie,  he  was  to  be  censidered  as  hold- 
ing the  possesuon  as  tenant  at  will  to  the  trae  owner,  Mid  aa 
remaining  such  tenant  until  something  haf^ned  which  might 
aerva  to  notify  the  true  owner  that  Boo^  had  oeased  to  hoU 
aa  suoh  tenant  and  was  holdii^  adrersely  to  him.  What 
this  Bomechiog  would  have  to  be,  we  do  not  undertake  to  sp»> 
cify.  We  think,  however,  it  would  have  to  be  somewhat 
more  thui  a  private  attornment  to  the  tenant  to  anothar 
claimant  of  Uie  land. 

And  whatever  is  true  of  Booty,  must  be  equally  tnte  «t 
those  deriving  title  through  him.  And  the  tenant,  Griffiiv 
derives  his  title,  as  agaioBt  Zettler,  titfough  lum,  so  far  as 
that  title  iepends  on  poBseasion. 

So,  there  must  be  a  new  trial. 
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2Te.  54. — BicoAXD  RoLP,  pltuntiff  ia  error,  vt.  Lucius  BoL% 
defendant  in  emn*. 

{!.]  In  oritt  to  notUy  Ui«  OtOliiHT  of  the  eondHion  oT  a  minor't  stUt«,  >» 
u  to  JaatHy  the  faardiH*  In  appn^rUtinc  a  portion  of  11  to  hit  wiTntt- 
aance  umI  •dooatfou,  JS  U  aot  ottmmrj  tbu  the  fa«t  Rbovld  be  iiieciBcdlf 
•ttted ;  it  ia  anffldent,  if  that  bet  appear  from  the  aimaat  retiu-m  nada 
t)j  the  piardian. 

hi  Bqatty,  in  Talbot  Superior  Ctnrt.  Derided  by  Jwlge 
Povms,  Mureh^Mrm,  1666. 

This  wee  a  bill  filed  b;  Lneins  Rolf;  againat  Riobu-d  RoIC 
^Ebe  bill  charges,  that  on  the  6th  day  of  September,  1841, 
the  defendant  became  the  guardian  of  oomplaioant  and  hJR 
kotber  Alexander;  that  in  1842  he  received,  on  aooonnt  of 
aaid  wards,  the  sum  of  four  hundred  dollars,  but  coaplaioanft 
does  net  know  f^om  whom  he  reoeired  it;  and  defendant  hni 
faBed  to  state,  in  hia  returns,  from  what  sonroe  he  obtained 
it.  The  bill  ebargee,  that  defendant  reeeived  more  than  9400^ 
but  has  only  charged  himself,  in  his  retoma,  with  that 
wnoont;  and  that  he  has,  at  different  times,  received  other 
•nms  of  money,  with  whioh  he  has  not  diarged  himself,  and 
Su  which  he  has  not  accounted.  The  bill  further  ehargea^ 
that  aaid  wuda  were  both  minors  at  the  timo  the  several  auav 
^  money  mentioned  were  received,  but  that  complainant  i$ 
jww  of  full  age. 

The  bill  prays  that  defendaat  may  be  made  to  dJscloM 
nrhat  amonntB  of  mosey  he  has  received,  and  from  whom ;  aail 
Ae  account  to  comptaiaant  for  his  portion,  being  one-faalf. 

The  answer  of  def^idant  admits  that  he  did  receive  9400 
■im  u^unt  of  his  said  wards,  but  denies  that  he  ever,  at  anj 
'time,  received  more  than  that  amouat — that  being  the  trn# 
.and  only  amouat  that  has  over  come  to  his  hands,  as  their 
^guardian.  The  answer  states,  that  defendant  received  tbft 
9400  as  a.  legacy  to  his  said  wards,  from  one  Allen  BentOBt 
-late  of  the  State  of  Alabama ;  states  that  defendant  has  fully 
-accounted  fcr  and  paid  away  complainant's  share  of  aaid  1^> 
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ftcy  in  Bapporting  sad  edaosting  him ;  and  the  retama  of  do* 
fendsnt  to  the  Ooart  of  Ordinairy  are  Appended,  sliowing  tb»( 
he  hu  paid  oat  for  said  complainiuit  niae  dollars  and  eightj- 
aix  cents  more  dian  compUiaaDt's  share  of  said  legacy. 

On  the  trial  in^  the  Court  Mow,  the  bill  and  aaswer  were 
read,  and  eomplaiaant  introdaoed  the  fcdlowing  testimony : 

Faakcib  Lbokahd  testified,  that  defendant  placed  com- 
plainant and  hia  brother  Alexander  at  the  hoose  of  witness, 
vhere  they  boarded  during  the  years  1840  and  1841 ;  com- 
plainant vae  about  12,  Alexander  about  ten  years  of  age ;  de- 
fendant stated  at  the  time,  that  he  was  their  goardian,  and 
nrged  witness  to  board  them  at  as  cheap  a  rate  as  possible, 
«tating  that  they  were  poor,  and  he  would  have  to  pay  their 
'board  out  of  his  own  pocket ;  he  farther  stated  to  witness, 
>that  they  were  the  crphan  children  of  his  brother,  and  he  in- 
'tended  to  give  them  an  edusation  at  hie  own  expense ;  he 
■did  not  say  he  had  funds  of  theirs ;  he  paid  witness,  to  the 
best  of  witness'  recollection,  aix  dollars  per  month  for  their 
•board  J  they  went  to  school  during  the  two  years  they  were 
•with  witness. 

The  certificate  of  the  Ordinary  of  Talbot  County  was  then 
^ead,  to  the  effect,  that  the  records  of  his  office  did  not  ahow 
chat  defendant  had  ever  reported  to  the  Inferior  Court,  thai 
the  annual  income  of  complainant  was  insufficient  for  his  snp- 
^ort. 

IHie  Clerk  of  the  Inferior  Court  also  testified,  that  no  snob 
report  had  beeta  made,  and  no  application  had  been  made  by 
■defendant  to  have  cotnplafnant  bound  out. 

Defendant  introduced  a  receipt  signed  by  Francis  Leonwrd 
for  $152  50,  being  for  the  board  and  tuition  of  complainant, 
and  proved  by  said  Leonard  the  receipt  of  that  amoaoj,  and 
ihat  it  was  a  reasonable  charge. 

The  evidence  baring  closed,  the  Jury  returned  a  verdict 
in  favor  of  complainant  for  $200,  with  interest  from  the  14th 
day  of  August,  1850,  and  costs  of  siut. 

Defendant's  Connsel,  thereupon,  moved  for  a  new  trial,  on 
ithe  following  grounds :  '' 
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"ist.  Bec&use  the  Jorj  found  against  the  evidence. 

2d.  BecAose  said  Terdict  is  against  the  wmght  of  evidenoe. 

3d.  Sud  verdict  is  contrar;  to  law  and  the  charge  of  th« 
Court. 

4tb.  Becanse  the  Court  erred  in  charging  the  Jnrjr,  th*t 
for  a  guardian  to  be  justiGed  in  appropriating  an;  portion  of 
his  -vard'a  estate  to  the  maintenance  and  education  of  hia 
ward,  he  must  first  report,  specifically,  the  fact  to  the  Ordi? 
narj,  that  his  ward's  annual  income  is  insoffioient  for  titak 
porpOBe,  and  that  his  annual  returns,  showing  the  condition 
of  the  estate  and  disbursements  on  account  of  his  ward,  ar«. 
not  a  sufficient  report  of  that  fact  for  such  purpose ;  and 
BiiBt,  then,  after  such  specific  report,  wait  a  reasonable  time 
for  the  Court  to  bind  out  his  ward ;  and  if  the  Court,  aftev 
such  reasonable  time,  fail  to  bind  out  hia  ward,  he  may  theik 
sppropriste  such  portion  of  the  principal  of  hia  ward's  estatOi 
SB  may  be  necessary  for  the  support  and  education  of  his. 
ward. 

The  Court  orer-mled  the  motion,  and  refused  to  grant  at 
new  trial ;  and  defendant's  Counsel  excepted,  and  aHirigna 
the  same  as  error. 

Smith  kPov  and  B.  Hill,  for  plaintifi'in  eiror. 

Makion  Bxtbunb,  for  defendant  in  error. 

Sj/  the  Court. — LuHPKiN,  J.  delivering  the  opinion. 

The  judgment  of  the  Court  must  be  reversed  in  this  caee^ 
upon  the  ground  that  the  (Jourt  erred  in  charing  the  Jvrjf 
that  before  a  guardian  can  be  justified  in  appropriating  any- 
portion  of  his  ward's  estate  to  bis  education  and  maintenance, 
he  must  make  a  special  report  to  the  Court,  that  the  income 
is  insufficient  for  that  purpose ;  and  that  his  general  return^ 
showing  the  condition  of  the  estate,  will  not  do. 

And  apon  the  further  ground,  that  the  verdict  of  the  Jury 
was  strongly  and  decidedly,  against  the  weight  of  evidence^ 
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Indeed,  founded  u  it  was  upon  the  tettimony  of  Mr.  Leon* 
ud,  that  the  bokrd  and  ednoation  in  thia  case  iras  a  gift,  ire' 
WtKj  Bay  that  the  verdict  vaa  irbolly  vithoat  proof  to  aapport- 
h.  AU  the  Ttncle  said  was,  in  effect,  conditional,  noonelyr 
tbftt  if  the  nephews  had  no  property,  he  would  board  and 
nbool  them.  Bnt  when  the  $400  came  to  his  hands,  it  ruaed 
■a  implied  obligation  in  law,  that  he  should  be  paid.  And 
at  tile  retnm  ahowB,  this  mone}'  was  reeeiTed  before  the  diB- 
loreemeiita  were  made. 

It  may  do  very  well  to  talk  about  apprenticing  "  Toung 
Amariea."  It  is  a  fallacy  and  an  imposubility,  afl  erery 
body  knows.  The  firet  thing  heard  of  the  boy,  he  is  in  Csli* 
fbrnia.  Better  spend  what  little  tbey  have  in  qualifying 
Ihem  to  become  the  founders  of  Statee,  than  attempt  to  cos- 
Tert  them  into  honest  artisans  and  mechanics. 


Ko.  55. — Thb  Justices  o;  tee  Infekiok  Coubt  of  Talbot 
Comnr,  plaintifb  in  error,  vs.  Abheb  M.  Hodbb,  defen- 
dant. 

[1.]  The  Uw  tbkt  reqairei  lh«  Judges  of  the  Superior  sad  Inferior  Court*  to ' 
sign  the  n^ntM,  is  ont;  dinefory;  and  the  minutM,  althoni^  not  ao  eign- 
cd,  kre  to  be  eoniidend  Tklid,  until  It  be  ibowa  tbet  thej  hkre  been  dia- 
ivprored  b;  the  Court. 

^4.]  It  ie  not  catentUl  to  the  nliditj  ctf  minutta,  thmt  thej  ihonld  ahow 
.  Iko  plu«  At  which  the  Coort  mL 

^.]  The  Jnitieea  ofthe  Inferior  Court  here  power  to  cootnctbj  parol  fiw 
the  builduig  of  bridgee. 

[4.]  On  ■  qneitioD,  irbether  the  Inferior  Court  ii  likble  tOKnandjimu  for  r*- 
ftiiing  to  p*i7  for  ft  bridge,  the  indiTidael  memben  of  the  Conrt  ere  compft- 
"tant  witnesseB  for  the  Court 

Handamns.     Talbot.     Tried  before  Judge  PowBBfl,  March  • 
Term,  1856. 
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i&,Imar  -H.  Hoom  aKtgediaiiis  iMAiee  for  MandamtUf 
that  be  had,  prior  thereto,  entered  ioto  a  certtin  contraot 
ARtfatiie  Ji»ti«Mjo{'tlie.{p^a>'  Cotut  of  Ti^bot  Coiuitj,  in 
«(ht<^  it  inu-agr»4d  thi^  he  shoald  huild  »  tatUee  bridge  £ot 
4ikB  pabtic  BM,  omr  lAiav  Craeic,  in  awd  ooantj,  and  th«t. 
tbej  shoold  pay  him  the  sam  of  flOO,  in  advance,  and  the 
dnloe  of  tbe  wort,  Iws  (httsam  [when  fiaiahed.  It  is  further 
itOlfged,  th»t  the.  bridge  was  built  according  to  the  terms  of 
At  contract ;  that  pajment  therefor  had  been  demanded  df ' 
fAe  raid  JiMttoes,  and  thttt  thej  had  refoBed  pajmsat  and  ve-. 
-geotedhia  claim,  although  thej-had  accepted  the  bridge  buib 
Ay  him. 

The  sud  Jnstiees,  in  their  answer  to  the  order  of  the 
Court  fonndwl  oo  said  petition,  denied  alt  the  allegations  of 
4he  relator,  in  lespect  to  the  contract  set  ap,  and  declure^ 
all  the  statements  in  the  said  petition  to  he  false  in  every  par-- 
'ticular.  Ihej  then  gave,  in  detail,  the  history  of  certain 
transactions  growing  out  of  the  building  and  the  contr!i';ting, 
by  the  relat<H-,  to  keep  in  repair  a  certain  bridge,  which 
finally  led  to  the  building  of  the  parHeular  bridge  in  q«ei- 
'^on ;  and  which  last  mentioned  bridge,  they  say,  was  built 
without  their  authority,  and  in  the  absence  of  any  contract 
whatever  between  the  ptirUeBr 

They  admit  that  they,  having  been  informed  that  the  rela- 
tor,  whilst  building  thi»  bridge,  had  exhausted  his  own  means 
-for  carrying  it  on  to  oompletion,  and  on  account  of  the  fact 
that  be  had  been  unfortunate  in  the  previous  traneactions 
«boTe  adverted  to,  had  allowed  him  the  sum  of  91^0  as  a 
gratuity,  to  assist  him  in  said  work ;  but  they  deny  that  this 
sum  was  paid  under  or  by  virtue  of  any  conVaet  whatever;; 
and  they  go  into  a  lengthened  statement  of  facts  concerning 
the  matters  in  dispute,  to  show  that  they  are  not  responsible, 
as  charged,  bat  which  is  not  necessary  to  be  given  here. 

A  bond  given  by  the  relator  respecting  the  keeping  in  ro- 
-pw,  by  him,  of  a/omier  bridge  for  five  years,  on  which  bond 
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E.  H.  Worr^'wss  ooe  of  tlie  seouritie^  was  made  a  part  of 
jaid  retnm.  . 

Ias«fl  wu  jouMd  'opofi  tbk '  retain,  «ndBpoii  tbe  trial, » 
iBass  of  testimoDj-was  put  in  evideiKse  on  both  sides ;  bnt  tlM- 
dedsion  of  this-Ooort  does  not  require  the  same  to  be  here- 
^fen. 

In  the  eonree  of  tbe  trial,  tbe  relator  offered  in  endenoo 
oertainorders  from  a-book  of  records,  as  the  minutes  of  eaii 
Inferior  Conrt;  defendants  objeeted,  because  (neither)  said 
orders,  nor  tbe  action  of  said  Coort  alleged  to  be  contained 
in  anid  book,  were  signed  b;  tbe  Justices  of  said  Court  or 
either  of  tbem ;  and  because  neither  the  book  not  the  entrioa 
therein  showed  the  place  of  the  meeting  of  said  Court,  (said 
minutes  showing  a  majority  of  siud  Coort  to  have  been  pres 
ent  at  said  meeting.)  The  defendants  bad  agreed  that  the  bode 
might  bo  used  in  place  of  an  exemplification. 

The  relator  then  withdrew  the  book  and  examined  Gkobqb 
K.  Forbes,  who  testified,  that  he  was  Clerk  of  tbe  Inferior 
Court  of  said  count;,  and  the  keeper  of  the  records  of  said 
Coort ;  that  the  book  offered  by  the  relator  was  kept  as  the 
minutes  of  tbe  Court,  and  that  the  Court  had  no  other  bo<^ 
for  that  purpose. 

On  cross-examination,  be  testified,  that  be  was  not  present 
when  the  orders  proposed  to  be  read  in  evidence  bj  relator 
were  made  ;  that  these  orders  were  sent  to  him  itj  one  of  the 
Justices  of  said  Court,  and  were,  by  bim,  entered  on  the 
book  ;  that  be  did  not  know  where  the  Court  met,  or  who 
were  present  at  the  granting  of  the  orders;  that  he  heard 
one  of  the  Justices  complain  that  the  orders  had  been  entered; 
that  these  orders  were  not  signed  hy  any  of  tbe  Justices; 
that  the  Court  frequently  had  meetings  and  transacted  bou- 
.oesa  for  county  purposes,  when  he,  witness,  was  not  present ; 
and  he  made  out  the. minutes  by  memoranda  furnished  by 
one  of  the  Court,  as  in  this  case. 

Tbe  Judge  examined  the  book,  and  it  appeared  that  soma 
of  the  proceedings  entered  on  said  book  had  been  signed  by 
members  of  tbe  Court  since  the  entry  of  these  orders;  and. 
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■that  before  that  time,  tbe  minuteB  bad  been  eigned  by  the 
JnsticeB  on  one  <a  two  occaeionB,  but  not  ge&endly. 

Tbe  Court  then  decided  that  the  orders  might  be  read  to 
^e  Jurj,  and  the  defendants  excepted. 

The  respondentB  sought  to  ictrodace  William  B.  Marshall, 
James  C.  Leonard  and  Benson  Maxwell,  Justices  of  said 
Court,  as  witnessefl  in  said  case ;  the  Court  refused  to  allow 
them  to  testify,  and  defendants  excepted. 

After  the  evidence  closed,  the  Court,  among  other  things, 
charged  the  Jury,  *'  That  on  the  trial  of  tbie  issue,  tbe  an- 
swers of  the  respondents  to  the  mandamus  were  pleadings 
and  not  evidence,  and  that  they  were  not  to  be  regarded  as 
evidence." 

The  Jury  found  in  favor  of  the  relator,  and  the  respond- 
ents assigned  error  upon  several  gronnds ;  among  which,  the 
following  «Dly  are  necessary  to  b«  given: 

1st.  Tbe  Court  erred  in  allowing  relator  to  read  the  orders 
hereinbefore  mentioned  as  min&tes  of  said  Inferior  Court,  in 
evidence. 

2d.  Tbe  Court  erred  in  .allowing  Edmund  H.  Worrell  to  testi- 
fy' in  Baid  case,  he  being  interested  as  security  of  relator. 

3d.  The  Court  erred  in  refuBing  to  allow  defendants  to 
read  to  the  Jury  the  return  of  defendants. 

4th.  The  Court  erred  in  refusing  to  allow  the  testimony  of 
William  B.  Marshall,  James  C.  Leonard  and  Benson  Max- 
well, Justices  of  said  Court. 

&tb.  The  Court  erred  in  charging  the  Jury,  that  in  making 
'  op  their  verdict  they  could  not  take  into  consideration  tbe 
return  of  said  defendants. 

Smith  &  Pod,  for  plainti2s  in  error. 

S.  Hnx,  eonira. 

By  the  Court. — ^BHHinNa,  J.  delivering  the  opinion. 

Hottse,  the  defendant  in  error,  wished  to  nee  ae  eridence, 
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what,  as  he  insisted,  were  oertaia  orders  of  tbe  iBferiot 
Court ;  and  to  prove  that  th(^  were  tfae  orders  of  that  Court; 
he  offered  in  eTidence  a  book  as  the  mhiates  of  that  Court, 
on  which  book  the^  were  fonnd  estered. 

To  the  admission  of  this  book  in  evidenoe,  the  plaintiffk  in 
error  objected,  and  gave  two  rsasons  for  the  objection :  &Mf 
that  the  assumed  orders  were  not  signed  b;^  the  Court ;  sm- 
oadl;,  that  tfae  book  did  not  show  the'place  of  meeting  of  tbi 
Court. 

This  objection  being  made,  the  defendant  in  error  wit)^ 
drew  his  offer  of  the  book,  and  examined  tbe  Olerk  of  the 
Court,  Forbes,  who  testified,  that  the  book  was  kept  aa  tb« 
minutes  of  the  Court,  and  that  the  Court  had  no  other  book 
for  that  purpose  ;  that  he  was  not  present  when  tbe  orders 
proposed  to  be  read  were  made ;  that  these  orders  were  sent 
to  him  by  one  of  Justices  of  the  Court,  uid  hj  bin  were  e» 
tered  on  the  book ;  that  he  did  not  know  where  the  Court  met 
Mr  who  were  present,  when  the  orders  were  granted ;  that  Iw 
had  heard  one  of  the  Justices  complain,  that  the  orders  hui 
been  entered  ;  that  the  orders  were  not  signed  by  any  of  the 
Justices ;  that  the  Court  fretjuently  had  meetings  and  trani^ 
acted  business  for  county  purposes  when  be  wm  not  presmt; 
and  that  in  such  cases,  he  made  out  the  minutes  by  momo^ 
itanda  fumiBfaod  him  by  one  of  the  Justices,  ae  be  did  in  this 
oase. 

The  Judge  then  inspected  the  book,  and  it  speared  tka> 
some  of  the  proceedings  entered  on  it  had  been  signed  by 
members  of  the  Court  since  the  entry  of  these  orders ;  and 
that  before  the  entry  of  these  orders,  the  minutes  had  beev 
signed  by  the  Justices  on  one  or  two  occasions,  but  not  gen- 
erally. 

Having  inspected  the  book,  the  Court  admitted  it  in  evi- 
dence. 

Was  this  right  in  tbe  Court  ? 

And  first,  was  it  indispensable  that  tbe  minute?  &Iioald'*&e 
signed  by  the  Justices  ?  We  think  not.  We  think  that  the 
law  wbioh  says  that  tbe  minuteB  "  sball  be  signed  by  the 
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•7iidga  of  the  Saperior,  or  presiding  Justiow  of  die  Inferior 
'Cottrta,  (as  the  case  may  he,)  prior  to  tb«  Kljotirnnintt,  from 
day  to  day,"  (Ooib't  IHg,  678,)  is  merely  directory  to  the 
Jnsticcs.  The  law  does  not  aay  that  the  mimotes  ■hall,  if  oa- 
signed  by  the  Jastices,  he  of  do  effect.  The  Constitution 
uys  that  a  Judge  of  the  Supeiior  Oonrt,  whenever  he  gr&nta 
a  new  trial,  bhall  eater  on  the  minutes  of  the  Court,  "  hia 
Teaaons  for  the  same."  And  this,  we  have  held  to  be  o&lj 
■directory.  The  law  aforesaid  further  says,  that "  the  Clerks 
.shall  also  keep  regular  and  fair  minutes  of  all  the  proceed- 
ings in  any  of  said  Courts,"  It  is  thus  made  the  duty  of  the 
■Clerk  to  keep  the  minutes.  And  as  it  is  to  be  presumed  that 
■every  officer  does  hb  duty,  until  the  contrary  be  shown,  we 
think  that  what  the  Clerk  keeps  as  minutes,  are  to  be  consid- 
ered minutes,  until  it  be  shown  that  the  Court  rejected  them 
.as  minutes. 

In  this  case  that  is  not  shown.  What  is  shown  is,  that  it 
fwas  not  usual  for  the  Court  to  sign  the  minutes,  but  that  it 
sometimes  did  sign  them ;  and  that  it  had  signed  on  the  book 
of  minutes,  entries  mode  both  before  and  after  the  entry  of 
the  orders  in  question.  And  this  furnishes  evidence  rather 
that  the  entry  of  those  orders  was  approved,  than  that  it  was. 
-disapproved. 

[1.]  We  think,  therefore,  that  the  first  ground  of  obJecUon 
rto  the  admission  of  the  book  was  not  a  sufficient  one. 

[S.j  And  we  say  the  same  of  the  second.  What  law  is 
there  th&t  requires  that  thtf  minntea  should  show  at  whafc 
fiace  the  Court  met?  None.  And  as  the  minutes  arc  mere- 
ly silent,  as  to  the  whereabout  of  such  place,  it  is  to  be  pre> 
■  sumcd  that  the  Court  met  at  the  place  where  it  ought  to  have 
met.  The  amount  of  the  Clerk's  evidence  is  no  more  than 
■that  he  does  not  know  at  what  place  the  Court  met. 

House  offered  to  prove  his  alleged  contract  with  tli  Infe- 
rior Court,  by  parol  evidence,  viz:  by  the  tesliiuoii\  if  E., 
H.Worrell.  This  testimony  detailed  what  wass.iid  liv  i  louse, 
■or his  Attorney,  and  what  was  said  by  the  Court,  ;:'   .  ,  irtic- 
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alar  aesuon  of  the  Conrt,  in  reference  to  House's  boilding 
tlie  bridge  in  qnestion. 

This  testimODj  was  objected  to  by  the  defendants,  bat  was 
admitted  by  the  Goart. 

[8.]  Ought  it  to  have  been  admitted?  We  think  that  it 
ought  to  hare  been. 

The  second  section  of  the  Act  of  1845,  relating  to  the  power 
of  the  Inferior  Court,  in  reference  to  bridges,  amongst  other 
things,  declares  what  follows :  "The  Justices  of  the  Inferior 
Courts  of  the  several  counties  of  this  State,  or  a  majority  of 
them  be,  and  they  are  hereby  authorized  to  contract  for  the 
building  and  keeping  in  repair  of  public  bridges,  for  such 
time  and  in  snch  way  as  to  them  shall  seem  most  advisable^ 
either  by  letting  the  same  to  the  lowest  bidder,  hiring  hands 
for  that  pnrpose,  or  in  any  other  way  that  to  them  may  ap- 
pear right  and  proper." 

This  is  declaring  that  the  Justices  of  the  Inferior  Court 
shall  have  the  general  poner  to  contract,  in  reference  to  the 
building  of  bridges.  And  a  general  power  to  contract,  is  a 
power  to  contract  by  parol,  as  well  as  by  other  modes.  Such 
is  the  construction  of  the  power  to  contract  given  in  acts  of 
incorporation ;  snch  has  been  the  construction  applied  by  this 
Court  to  the  power  of  the  Justices  of  the  Inferior  Court,  to 
build  court-houses,  &c. — this  Court  having  held  that  promis- 
sory notes  signed  by  snch  Justices,  bnt  given  in  execution  of 
that  power,  bound  the  Court,  and  not  the  individuals  compos- 
ing the  Coart.     ffhent  et  al  v».  Adamt,  (2  KeUy,  216.) 

Indeed,  is  not  a  contract  made  "by  letting"  the  work  "to 
the  lowest  bidder,"  necessarily,  almost,  a  contract  by  parol? 
And  letting  the  work  to  the  lowest  bidder,  is  one  of  the  ex- 
pressed modes  in  which  the  Justices  of  the  Inferior  Courts 
may  contract 

Minutes  of  a  Court  are  scarcely  the  place  for  evidence  of  a 
.contract  made  by  the  Court.  These,  in  strictness,  speak  the 
will  or  the  language  of  the  Court  only. 

When  they  also  speak  that  of  the  other  contracting  party, 
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they  become,  to  thkt  ezteot,  somstlung  Av«r  uid  ftbove  min* 
ntes — 'tbe  minntea  of  a  Conrt. 

The  next  queitkm  ia,  trhether  Manhall,  Iieonard  sod  Mu- 
vell,  three  of  the  Jaaticea  of  the  Inferior  Court,  irere  compe- 
tent to  testify  oo  the  part  of  the  Justices  of  that  Conrt,  the 
pUintifls  in  error  ?  The  Conrt  belov  held  that  they  were  not, 
ud  we  think,  held  bo  erroneoasly. 

[4.j  These  persons  had  no  interest,  whatever,  (except  m 
Qtiiens,)  in  the  event  of  the  enit.  J.n  their  priTate  oapaoi- 
tiea,  they  were  not  parties  to  the  stut,  nor  did  they  incur  any 
liik  of  having  to  pay  die  costs.  The  Statote  of  Anne  does 
not  subject  tike  memberfl  of  a  corporation  to  costs,  but  onl/ 
the  corporation.     {Schky  Big.  344.) 

But  in  the  case  of  TAc  CetUraXR.  R.  B'Vg.  Co.  vs.  Sinet, 
Perkmt  ^  Co.  decided  at  Savannah,  January,  1856,  this 
Conrt  held,  that  even  a  party,  if  &ee  from  interest,  was  com- 
petent for  his  co-party. 

In  respect  to  the  qnestion,  whether  the  answer  to  the  ntnii- 
domiM  nm  was  evidence  for  the  parties  answering,  ve  merely 
say  that  the  answer,  in  so  far  as  it  denied  the  relator's  case, 
had  the  effect  to  oast  upon  him  the  onut  of  proving  his  case. 

The  new  trial  which  is  granted,  is  granted  oo  the  gromid 
of  the  exolnsion  of  Marshall  and  others,  as  witnesses. 

That  Worrell  was  incompetent,  was  a  poiat  sot  insisted  od. 
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Ko.  66. — GuNBY,  Daniel  k  Co.  {dftintiffa  in  flrro>r>  v$.  WxL-- 
CBBS  &  Garibb,  defendants  in  error. 

fl.]  Vtocaa  flfcMtcd  to  on*  who  ia  Cutout  d»  fttto,  and  execated  by  liba,. 
JfgMd. 


Complaint,  in  Marion  Superitn*  Conrt.  Decided  b;  Jadge 
iVoBBiix,  Marek  Term,  1866. 

Gnnby,  Daniel  k  Co.  sued  Welolier  k  Carter  on  an  ae- 
>£oant.  At  the  August  Term,  1854,  of  said  Conrt,  defen- 
dantB  filed  pleas  of  tlie  general  issue,  payment  and  aet-<dr. 
At  tbe  March  Term,  1866,  ibe  case  baring  been  called  ap  for 
trial  on  tbe  appeal,  Jobn  M.  Welober,  one  of  the  defendants, 
yna  permitted  to  file  a  plea  (nnder  oath)  alleging  that  the 
declaration  and  process  sued  out  in  said  case  was  serred  upon 
lum  bj  one  Isaac  G.  LiringBton,  who  pretended,  at  tbe  time, 
'io  be  tbe  Coroner  of  said  county,  but  who  was,  in  fact,  not 
the  Coroner  of  Marion  County,  nor  was  he  holding  any  other 
office  irhiob  authorized  him  to  serve  and  execute  the  process 
(tfeud  Court. 

The  said  Welcber  then  moved  to  continue  aud  oase,  on  the 
folloiring  groonds : 

Ist.  Because  an  exemplification  from  the  records  of  tbe- 
Executtye  Department  of  Georgia,  substantiating  tbe  allega- 
tions of  said  last  mentioned  plea,  bad  been  lost  or  mislaid, 
and  could  not  be  procured  to  be  used  io  evidence  in  said  caae. 

2d.  Becanse  swd  exemplification  bad  been  lost  too  recently 
to  allow  said  defendant  time  to  procure  another  to  be  used  at 
the  present  term  of  tbe  Court;  that  defendant  expects  to 
procure  another  exemplification  by  the  next  term  of  said 
Court,  and  does  not  move  to  continue  tbe  case  merely  fttt 
delay,  but  for  tbe  porpose  of  obtaining  aaid  eridenoe. 

Mr.  Blasdford,  one  of  said  defendant's  Counsel,  having 
been  introduced  in  support  of  said  showing  for  a  continuaaee, 
tesUfied  that  ho  had  in  hia  possession  an  exempUfioation, 
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(vhicli  he'kad  waxeh^A  for  rad  ooold  not  now  find,}  a  copy 
oi  idiioh  lie  could  not  make  oat  frnn  memory,  but  whicb,  to- 
tbe  best  of  hia  Teoolleotion,  recited  tbat  Isaac  G.  LiTingeton 
liad  been  elected  Coroner  of  Marion  Conntj  for  tbe  jearfr 
1852  and  1854;  that  the  eouminion  for  LiTiogston  and  tbe 
dtdimuM  to  the  Inferior  Oonn,  bad  been  retamed  to  tbe  Ex> 
eentiTe  onexecnted  and  not  complied  with  ;  and  further,  that, 
■ud  ezemplificatioD,  which  here  date  .in  tbe  month  of  Febni- 
aiy,  1856,  showed  other  tbingi  going  to  proTS  that  aaid  Lir- 
ingjitoa  wafl  not  Coroner. 

Upon  this  showing,  tbe  Conrt  allowed  said  defendant  t9- 
eontinne  the  case,  and  plaintifs  excepted  and  aasign  as  error 
the  allowance  by  the  Court  of  the  last  mentioned  plea  filed 
by  defendant,  and  the  order  granting  a  continuance  of  the- 


JoBBSON  k  PATTBBSoy,  for  plaintifis  in  error. 

Blakdfokd  &  Cbawford,  for  defendants. 

2ty  the  Court. — LcMPElK,  J.  delivering  tbe  opinion. 

Settle  one  point  in  this  case  and  it  is  decided.  Are  the 
acts  of  a  Coroner,  de  facto,  one  who  has  been  elected  and  per- 
formed the  dsties  of  tbe  office,  bat  who  has  failed  to  qvalily 
in  terms  of  tbe  law,  valid  ?  So  far  as  the  public  are  con- 
eerned,  such  have  been  tbe  uniform  sdjudications  of  all 
Courts. 

The  showing  made  by  the  defendants  for  a  continuance, 
discloses  the  fact  that  Isaac  G.  Livingston  bad  been  elected 
and  qnalified  to  serve  as  Coroner  of  Marion  County  for  pre- 
Tions  jears ;  that  he  had  been  elected  for  the  year  when  this ' 
writ  was  eerved,  but  had  failed  to  qualify.  The  Clerk  di- 
rected the  process  to  him  as  Coroner  ;  he  executed  tbe  writ 
aa  BQch.  If,  then,  he  was  Coroner  de  facto,  the  process  was 
good  and  tbe  serrioe  was  good,  whether  he  was  Coroner  de 
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jttnos  not.  -  It  ma;  be,  that  under  the  Isv  Mitlnrinng  tlwf 
oU  CDi-oner  to  sot  until  his  aaooesaor  iras  qoaJified,  he  iraft 
(JorooeT  <2d  yur«.  Bai  whether  this  be  or  not,  the  aboiriiig; 
HM'iBBofficient  to  continue  the  case. 


Ke.  57. — John  Tbormton,  plt^tiff  in  emv,  «<;.  WlltLUH  A* 

Chisholh,  defendant. 

[1,]  J  T  mkde  an  Snitrament  by  wbich  be  deduvd  that  he  nuuuunitMd  Mr— 
tain  named  eUves  ;  Ibat  these  were  In  hU  po»ieB«ioD,  and  irere  to  remain, 
dnrieg  hie  aotaral  life,  (abject  t«  big  contr<ri  and  direction ;  that  he  granU  - 
ed  them,  after  hU  death,  to  his  tmst]'  bitnds,  E  O  T  and  W  A  C,  Ibr  thlt 
parpoBC :  that  ii  to  say,  to  remore  Uieoi  to  tone  free  State  or  to  the  Stkt* 
of  Liberia,  according  to  their  discretion,  and  that  the  trneleea  were  to  ap- 
ply tbe  whole  of  hif  property  to  the  eiecation  of  thLg  parpoie :  Hdd,  that 
if  the  instrament  was  a  will,  it  was  void,  aa  It  had  only  two  witneatee; 
•Dd  that  ifit  was  a  deed,  it  was  roid  by  the  Acts  of  1801  and  1818,  on  tbe 
■abject  of  emancipation. 

In  Eqaitj.  Mnscogee.  Tried  before  Jodge  Wokbill, 
Maj  Term,  1856. 

William  A.  Chisholm  filed  his  bill  in  Eqni^,  alle^png  that. 
he  was  the  trustee  of  Isaac  Thornton  of  said  ooiouty,  aov  de- 
oeased,  to  execute  certain  tmstB  specified  in  a  deed,  the  ob- 
ject of  which  was  to  emancipate  certun  slaTos,  of  which  the- 
frilowingis  aoopjr: 

"The  State  or  Gsoeqia,  MnsooQEE  Couktt: 

Enow  all  men  hj  these  presents,  that  I,-  Isaac  Thornton^, 
bom  motives  of  benevolence  a/ai  hnmanit;,  hare  ma&anuttsd 
andset  free,  and  by  these  presents  do  hereby  manomit  and' 
aali.freo  &om  bondage  or  slavery,  Jane,  a  woman  abost  twea^ 
ty-Beven  years,  of  dark  complexioa  and  small  sta 
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iSftnh  FrftDoes,  her  daaghter,  ftbont  thirteen  je&n  of  age,  ftf 
jt^cnr  eomplesion ;  and  John,  a  boy,  son  of  Jane,  &bont  one 
.^ear  and  six  months  old ;  and  Amanda,  a  iroman  about  uine- 
i^ees  yean  old,  of  yelloir  complexion ;  and  her  daaghter  JoM- 
^phine,  ahont  five  years  old,  of  yellov  ^complexion;  and  h«r 
:son  Jacob,  aboat  three  and  a  half  years  old ;  and  her  daagli- 
>ter,  Mary  EHiabeth,  very  white  complexion,  about  one  year 
■and  six  months  old;  all  of  said  named  slares  now  in  my  pos- 
«eseion,  and  to  remain,  dariDg  my  natural  life,  subjeot  to  mj 
control  and  direction ;  after  which  I  do  hereby  grant  and  re- 
lease nnto  my  trnaty  fiiends,  Edwin  G.  Thornton  and  ^VlI- 
•lism  A.  Chisholm,  my  chosen  trastecB,  for  the  following  pnr- 
.poses :  All  of  said  slaves,  with  each  and  all  their  natural  in- 
crease, bom  of  their  bodies  or  that  of  their  children,  after 
thin  date  and  henceforward ;  that  is  to  say,  to  remove  said 
slaves  to  some  free  State  or  to^he  State  of  Liberia,  on  the 
coast-of  Africa,  according  to  their  discretion;  and  that  raj 
Imstees  shall,  immediately  after  my  death,  take  possession 
•of  all  my  property,  both  real  and  personal,  and  choses  in  ac- 
tion, for  the  purpose  of  carrying  out  the  trust  herein  created ; 
that  is  to  say,  to  pay  the  expenses  of  transportation  or  pas- 
sage to  their  destination ;  and  all  monies  or  effects  of  mine 
in  the  hands  of  my  trustees,  remaining  after  paying  said  ex- 
penses, to  be  given  and  appropriated  by  my  said  trustees  to 
-Baid  named  slaves,  for  their  support,  use  and  maintenance. 
In  testtmoBy  whereof,  I  have  hereunto  set  ny  hand  and 
■seal,  this  the  twenty-seventh  day  of  March,  18S5. 

ISAAC  THORNTON,  [l.s.] 
In  presence  of — 
Bbverlt  a.  Thorntoh, 
Wjlby  Adams." 

It  is  farther  alleged,  that  a  few  days  after  the  execution 
of  this  instrument,  Isaac  Thornton  died,  and  that  the  com- 
plainant, Chisholm,  then  took  the  property  in  band  with  a 
-Ti«ir  to  perform  the  said  trusts,  his  co-trustee  refusing  to  act ; 
4h»t  sud  ^baac  Thornton  died,  leaving  neither  wife  nor  lair- 
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ful  children,  and  that  John  Thornton  ia  the  hroUier  and  only 
snTTiTing  next  of  kin  of  the  deceased ;  that  the  sud  Isaae 
.  died  intestate  and  out  of  debt ;  that  he  was  the  father  of  tin 
.  children  mentioned  in  the  deed ;  that  said  John  Thornton 
'  claimed  said  property  as  next  of  kin,  and  waived  an  admin- 
iatration  of  Bud  estate. 
Prayer  for  direction,  && 

The  answer  filed  admitted  most  of  the  facts,  but  denied 
that  the  deceased  was  the  father  of  said  children,  and  averred 
tbfl  deed  to  be  void,  ko. 

Upon  the  trial  the  introdoction  of  the  deed  in  evidence  iras 
objected  to  by  defendant's  Counsel.  The  Court  over-roled 
the  objection,  allowed  it  to  be  read,  and  charged  the  Jury, 
that  "  said  instrument  read  in  evidence  was  a  good  deed  of 
emancipation,  and  authorised  said  trustee  to  execute  the 
trusts  io  it."  To  which  charge  and  ruling  defendant  ex- 
cepted. 

A.  McBouQALD ;  Johhboh  k  Sloan,  for  plaintiff  in  error. 

Inqbam;  Crawfobd;  Russbll;  THOsimiK,  for  defendant* 

By  the  Court. — ^BEHNisa,  J.  delivering  the  opinion. 

The  instrument  was  either  a  will-or  a  deed. 

[1.]  If  it  was  a  will  it  was  void,  because  it  did  not  havft 
three  witnesses  to  it.    {AcU  of  1851~'2,  104.) 

And  if  it  was  a  deed,  it  was  void  by  the  Acts  of  1801  and 
1818,  relating  to  manumission.     {Cobb's  Dig.  983,  989.) 

For  if  it  was  a  deed,  (and  valid,)  the  effect  of  it  would  have 
been  to  make  the  negroes  belong  to  Thornton  for  his  life, 
and  to  themselves  afterwards ;  that  is,  to  make  them  become 
free  afterwards.  In  other  words,  they  would  have  assomed 
a  condition,  in  part,  that  of  slaves — in  part,  that  of  free  per- 
sons of  color  ;  and  this  lutter  part  would  have  been  constant- 
ly growing  to  be  the  whole.  Every  successive  moment  after 
the  execaUon  of  the  deed,  would  have  brought  the  negroes 
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nearer  %n.i  nearer  to  the  confines  of  freedom.  Ad  hour  be> 
fore  Thornton's  death,  they  would  have  got  within  an  hont 
of  liberty.    As  he  died,  they  would  just  reach  there. 

And  during  the  whole  term  of  this  condition — a  condition 
to  last  whilst  Thornton's  life  lasted — they  would  or  might 
have  been  residents  of  the  State,  seated  in  the  midst  o£  its 
slave  population. 

Is  it  not  plain  that  evils  would  result  from  putting  slaves 
in  such  a  condition — the  same  in  kind  as  those  tiiat  would  re- 
Buit  from  putting  them  in  a  condition  of  entire  freedom  t 
The  evils  might  be  a  little  less  in  degree ;  we  think  that  this 
would  be  all  the  difference.  And  as  the  case  of  the  deed,  if 
it  had  conferred  entire  freedom,  would,  beyond  dispute,  be 
widiin  the  words  of  the  Acts  aforesaid,  the  case  of  this  deed, 
conferring,  as  it  does,  partial  freedom,  must  be  considered  as 
-at  least  within  the  reason  of  the  Acts.  The  difference  be- 
■tween  the  two  cases  is  not  sufficient  to  take  the  latter  out  of 
the  reason  of  the  Acts. 

And  none  of  the  decisions  made  by  this  Court  have  gone 
BO  far  as  to  say  that  the  creation  of  such  a  state  of  things,  is 
not  forbidden  by  the  Acts  aforesaid.  In  all  of  the  oases  in 
which  those  decisions  were  made,  the  slaves,  as  soon  as  their 
rights  vetted,  were  to  be  removed  beyond  the  limits  of  the 
'State. 

These,  I  think,  are,  in  brief,  the  viewe  of  Judge  Lchpsdt 
on  the  question,  whether  this  instrument  falls  within  the  Acts 
aforesaid  or  not. 

I  think  that  the  iustmment  is  both  within  the  letter  and 
the  spirit  of  the  Acts.  My  reason  for  this  opinion  may  be 
•een  by  referring  to  my  dissentiDg  opinion  in  the  Bledtoe 
Wilt  <aie»,  decided  at  Milledgeville  in  May,  18d6. 
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■No.  58. — ^Fbamobs  M.  Lawrence,  plu&tiff  in  error,  vt.  Su- 
born JoNBS,  defeodukt. 


3p.']  When  k  nutrigtge  Mrcrs  icTenl  iDvUlnif ott,  •  judgment  i>f.for«cloim 
rnkj  inclnila  ma  mgUlineDt  irhich  hM  faUcn  dna  lutennadi&to  tliB  rule  mmi 
And  Uie  rule  kbiolntc. 


Bole  to  foreclose  mortgage.  Muscogee.  Decided  by 
Jadge  BuLi^  May  Term,  1856. 

Seaborn  Jones  haviag  obtained  a  rule  nut  at  the  Jon« 
Term,  1854,  aflerwardB  moved  a  rule  absolste  to  forecloee  a 
mortgage  wbich  hod  been  executed  in  his  favor  by  Fraacte 
il.  Lawrenoe,  on  oertata  real  property,  to  secure  the  pay- 
ment of  an  aggregate  debt  of  912.361.  Thia  sum  is  recited 
in  the  mortgage  as  the  consideration  for  which  it  was  exe- 
cuted ;  and  the  defeasance  clause  is  as  follows : 

"  Now  it  is  onderBtood  between  the  parties,  that  the  aboT« 
mortgage  deed  is  given  for  the  better  securing  the  payment 
-of  three  notes,  this  day  giren  by  the  stud  Lawrence  to  ths 
^d  Jones,  08  follows,  to-wit:  one  for  foor  thousand  two 
hundred  and  forty  dollars,  due  on  the  twenty-fifth  day  of 
December  next;  one  for  iour  thousand  fire  hundred  and 
twenty  dollars,  doe  the  25th  day  of  December,  1854;  and 
one  for  three  thousand  six  hundred  and  one  dollars,  due  tba 
twenty-fifth  day  of  Deoember,  1855. 

And  it  is  furtlm-  understood  between  the  parties,  that  if 
Hie  said  Lawrence  shall  fail  to  pay  the  said  notes,  or  any  part 
thereof,  that  then  the  said  Jones  may  foreclose  this  deed  of 
mortgage  for  the  balance  that  may  remain  unpaid  on  said 
notes." 

(Mortgage  dated  22d  day  of  February,  1854.)  The  ral« 
recited  that  the  note  first  due  had  not  been  paid  at  maturity. 

The  motion  to  foreclose  was  resisted  on  the  ground,  tlwt 
the  rule  niti  was  sued  out  and  granted  before  the  note  upoa 
which  the  judgment  of  the  Court  was  asked,  became  due  and 
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jityMt.    Ike  Conrt  ordered  the  nil*  t*  Iw  Hade  ftlwolitfe, 
and  GouMel  for  dafakdaot  excepted. 

WlLKT  WiLLUHS,  £»  defasdAQt  in  errw.. 

Joms  k  Josh,  eotUTO. 

^    J^  <A«  (Xnut.— LuM rsiH,  J.  delivering  Um  oplaiMk. 

[1.]  W«  Me  nothing  in  tbe  Statutes  to  prsTeot  th«  pnwn 
tiee  porsoed  by  the  Circuit  Judge.  Indeed,  the  words  ^  th«^ 
law  Beem  rather  to  anthorise  it.  Nor  do  we  see  anj  material 
dvorepancy  between  the  Act  of  1799  and  that  of  18%,  a<n 
bt  as  this  point  is  concerned. 

The  Act  of  1886  was  passed,  not  to  disallow  the  practioSi 
which  bad  grown  np  under  the  old  law,  nor  to  settle  a  dis- 
pBted  point  of  cooBtmction  growing  cat  of  its  peeoliai'  phiv> 
seology,  as  has  been  supposed  b;  Goonsel.  !No,Baoh  oonud*' 
srationB  indnced  its  enaotment.  It  had  a  definite  object  in. 
liew,  as  all  practitionerB  of  tiiat  period  will  remember.  .Uar 
der  its  predecessor  of  1829,  six  months  had  to  interveite  &«■ 
'tween  two  Bncceaure  terau.  Otherwisii,  the  proceeding  for' 
fereelosnre  coold  not  be  consummated  at  the  next  Ooui^. 
This  was  justly  conmderod  an  evil ;  and  the  act  of  1886  wnSi 
paBsed,  requiring  the  money  due  m  the  mortgage  to  b«  pud- 
mi  or  before  the  "first  day  of  the  next  term,"  instead  of 
*<  within  MX  montlis  thereafter." 

It  is  true  that  the  words  of  the  Act  of  1799  and  1886  am 
slightly  different ;  but  the  meaning  is  the  same.  They  both 
wq^e  the  principal,  interest  and  cost  due  on  the  mortgagtj 
St  the  aeeoHd,  and  not  at  the  firtt  term,  to  be  paid  into  Court. 
The  practice  nnder  both  of  these  Acts  has  been  precisely  th«. 
same.  At  the  first  term,  when  the  rule  nut  is  taken,  we 
never  specify  the  amount  of  principal  and  interest  then  due; 
at  the  second  term,  when  the  rule  is  made  absolute,  we  make 
no  accurate  caloulation  of  what  is  then  due,  and  take  judg« 
BMit  accordingly. 
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What  ia  tbere  to  prevent  die  judgment  from  inoladiug  the- 
ftmonnt  on  an  inBtalment  that  had  fallen  dno,  intermediate  the- 
two  tenns  ?  We  see  no  objection  to  it.  It  saves  tronble  and 
delay  to  the  mortgagee,  and  ooat  to  the  mortgagor. 

Id  Equity,  where  there  are  several  instalments  covered  by 
the  same  mortgage,  the  practice  is,  to  take  a  decree  of  foie- 
closnre  for  the  whole  amount,  with  a  stay  of  exeoation  on  the 
instalments'  not  due.'  '  We  shoaM  porsne  the  practice  in  Chan- 
cery, as  far  as  praotioable,  inasmaoh  as  it  is  the  «iere  aabsti- 
tation  of  a  Oommon  Law  or  statutory  remedy,  for  a  prooeed- 
ing  by  bill. 

When  these  same  parties  were  before  this  Court  at  Ameri* 
one,  July,  1855,  we  said :  "  It  is  the  inclination  of  oar  miods, 
(though  the  point  is  not  made  in  the  bill  of  exceptions,)  thaX 
there  is  no  reason  why  jodgmeilt  might  not  have  been  prop- 
perly  rendered  for  the  amount  of  the  note  doe  in  Januaiyt 
last,  when  the  rule  absolute  was  moved,  though  but  one  waa- 
due  at  the  tiipe  the  petition  was  filed.  The  rule  nm  bad  re- 
quired the  mortgagor  to  show  cause  why  he  should  not  pay 
Uie  whole  of  sud  notes  into  Conrt  at  the  next  term.  He  was- 
thus  so  notified,  diat  he  might  have  been  prepared  with  a  de- 
fence, if  any  he  bad,  against  the  .claim  to  foreclosure  for  th« 
amount  of  ill  or  any  of  the  notes.  If  he  had  any  meritorioo*- 
defence  against  the  second  note,  therefore,  he  might  have" 
presented  it.  We  consequently  inclibe  to  think,  that  as  the- 
second  note  was  due,  it  would  have  been  in  acc(ndanoe  with 
the  principles  of  substantial  justioe,  and  of  the  legialauon- 
luder  which  the  proceedings  were  instituted,  for  the  Court  to 
have  made  the  rule  absolute  as  to  both  the  notes  due  at- the 
time  when  the  judgment  w&B  tendered."     (18  Qa.  Rep.  2TT.). 

The  Circuit  Judge  acted  upon  this  intimation ;  and  we  hold, 
that  the  judgment  waa  right. 
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"Ho.  S9. — CtATKOi  WHrmHOToH,  plaintiff  in  error,  v$.  Vfw^ 
LUM  SOMMBBALL,  dtfeoduLtin error. 

{!.]  A  ptoKm  bu  BO  right  to  go  Into  Bquitj,  when  ha  ha*  the  mMM  of 
nft^atlAv. 

[1.]  A  Oonrt  of  Equity  will  not  gi*e  lid  to  one  who  r«U«>  on  b  forged  deed, 
mtU  be  hM  clMred  tiifflielf  ef  kU  canncctUin  with  tJiB  forgciy,  if  then. 

In  Eqnitj,  in  Taylor  Superior  Court.  Decided  by  Jndft 
WoBEiLL,  April  T«nn,  1856, 

This  was  a  bill  filed  by  Clayton  Whittington  against  Wil- 
liam  Smnmemll,  administrator  of  Susannah  Cook,  deceased. 
"She  bill  charges,  that  in  January,  1848,  the  heirs  at  lair  of 
Sasannab  Cook  commenced  an  action  of  ejectment  against 
eomplunant,  to  recover  lot  of  land  No.  22d,  in  the  14th  dis- 
trict  of  (then)  Talbot,  now  Taylor  County ;  to  which  said  ac- 
tion complainant  filed  the  plea  of  the  Statute  of  Limitations ; 
that  subsequently,  the  plaintiffs  being  satisfied  said  plea  could 
'he  established,  dismiBsed  said  action ;  that  no  further  action 
iras  brought  for  said  land,  until  May,  1858,  when  'William 
Sammerall,  as  administrator  of  sud  Susannah  Cook,  deceased, 
brought  an  action  of  ejectment  against  complainant,  which  is 
now  pending  on  the  appeal,  and  which,  unless  enjoined,  will 
result,  at  the  next  term  of  the  Conrt,  in  a  verdict  for  said  ad- 
ministrator, and  complainant  will,  contrary  to  equity,  be 
turned  out  of  possession.  The  bill  charges,  that  said  heirs 
at  law  are  protected  by  none  of  the  disabilities  mentioned  in 
the  Statute  of  Limitations ;  and  having  failed  to  commence 
suit  within  the  time  preeoribed,  are  barred  of  their  right  to 
recover ;  and  that  stud  administrator  took  out  letters  of  ad' 
ministration  for  the  sole  purpose  of  depriving  complainant  of 
Bftid  land,  and  because  he  knew  said  heirs  were  barred,  and 
believed  that  the  Statute  did  not  run  against  him  until  he 
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qoalified  as  sdminiBtrator  on  said  estate,  the  bill  allegtog- 
Uist  Bud  Sasannali  Cook  died  free  from  debt ;  and  if  ebe  did 
not,  leaving  enfficient  property,  other  than  said  land,  to  pa; 
off  all  she  owed.  The  bill  charges,  that  complainant  is  in 
posaession  of  said  lot,  aa  the  tenant  at  will  of  Allen  Whittin^ 
too,  and  has  been  since  the  Ist  day  of  Jannaiy,  1853;  tktt 
Allen  Whittington  was  in  possession,  in  good  faith,  lioii 
March  12th,  1841,'(nnder  a  warranty  deed  from  Irwin  WHt- 
iington,  dated  the  day  proTions ;  consideration,  fSOO)  to  Ju- 
nary  lat,  1858 ;  that  Irwin  Whittington  held  a  warranty  deed 
to  said  lot  from  John  Harrison,  dated  Febrnary  7th,  1839; 
and  that  John  Harrison  held  a  warranty  deed,  dated  April 
10th,  1889,  esecnted  by  James  Fnllwood  under  a  power  of 
Attorney  from  Sneannah  Cook — all  of  which  deeds  and  power 
of  Attorney  are  on  record.  The  bill  farther  charges,  that  ao 
creditors  of  Susannah  Cook  have  ever  preferred  claims 
against  said  land,  and  complainant  is  satisfied  that  it  is  not 
necessary  to  deprive  him  of  said  land,  in  order  to  pay  any 
claims  which  may  exist  against  Bud  deceased — she  having 
left  a  large  amount  of  other  property  amply  sofficient  to  pay 
all  her  debts. 

The  bill,  as  amended^  charges,  that  the  heirs  at  law  of 
Sosaonah  Cook  are  namerous,  and  personally  unknown  to 
aomplainant ;  that  defendant  did  not  take  out  letters  until 
he  was  advised  that  it  was  the  only  way  by  which  complain- 
ant  could  be  deprived  of  said  land ;  that  any  debts  which  nsj 
exist  against  said  deceased  are  out  of  date,  and  have  been  frau- 
dulently "banted  up,"  as  an  excuse  for  commencing  saii 
suit;  that  defendant  is  a  near  relative  of  said  deceased,  and 
pretends  that  her  burial  expenses  have  not  been  pud,  ani 
irhich  complainant  now  proposes  to  pay ;  th»t  said  Susannsli 
Cook  removed  from  Geor^a  to  MiasisBipiH  with  one  of  her 
Bons,  carrying  with  her  a  large  amount  of  property,  and  that 
she  died  there. 

The  bill  prays  that  said  action  of  ejectment  bo  enjoined, 
and  that  said  defendant  be  made  to  answer  the  charges  of 
the  hUt. 
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The  bill  was  sanctioned,  and  defendant  snbaequently  filed 
bis  answer  thereto. 

The  answer  admits,  that  the  heirs  at  law  of  Sosannah  Cook 
brought  anit  for  said  land  in  1S48,  and  subsequently  dis- 
misBed  the  suit,  but  does  not  admit  that  they  did  so  because 
they  were  barred  by  the  Statute ;  it  admits  that  no  other  suit 
for  the  land  waa  brought  until   1853,  when  defendant  com- 
menced an  action  of  ejectment  which  is  now  pending  on  the 
appeal,  and  which,  he  believes,  will  result  as  the  bill  charges; 
it  denies  that  said  heira  at  law  are  barred  by  tho  Statute  of 
Limitations;  says  that  said  heirs  are  aomewhat  numerous: 
that  Susannah  Cook  left  8  children  surviving  her,  whose  pre- 
cise agea  defendant  does  not  know;  that  several  of  them  af- 
terwards died,  {and  their  estates  were  not  administered  upon,) 
leaving  children — some  of  whom  defendant  believes  to  have 
been  minora  when  he  commenced  said  action  of  ejectment, 
and  therefore  not  barred.     The  answer  states,  that  defendant 
knows  nothing  of  the  deeds  and  power  of  Attorney  under 
which  complainant  claims  said  lot,  but  alleges  that  if  any 
Bach  power  of  Attorney  exists,  it  ia  a  forgery,  the  said  S.  Cook 
having  died  in  1833,  and  said  power  of  Attorney  purporting 
to  have  been  made  in  April,  1839;  it  denies  that  such  deeds 
exist,  or,  if  they  do,  that  they  were  made  bona  fide,  or  were 
ever  relied  upon  as  genuine  by  the  parties  thereto  ;  it  admits 
that  Allen  Wbittington  may  have  taken  possession  of  said 
lot  on  the  12th  of  March,  1841,  but  denies  that  he  did  so 
nnder  an  adverse  or  hona  jide  claim  of  title,  or  that  his  pos- 
session, or  the  possesaioQ  of  those  imder  him,  waa  continuous 
for  T  years  next  preceding  the  commencement  of  said  action, 
by  defendant;  it  states  that  the  claim  of  said  Wbittington. 
had  its  origin  in  a  forged  power  of  Attorney  and  deed,  and 
that  said  Wbittington  had  no  confidence  in  it  as  a  bona  fide 
title ;  it  admits  that  defendant  adminiatered  on  the  eatate  of 
Susannah  Cook  on  the  12th  day  of  November,  1849,  but  de- 
nies that  be  did  so  in  fraud  of  any  of  complainant's  rights ; 
admits  that  he  administered  for  the  purpose  of  commencing 
suit  against  complainant  for  the  benefit  of  the  kindred  and 
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ereditors  of  aud  deceased,  aad  relies  npon  tbe  Statute  not 
nutQiDg  against  liim  until  he  took  out  lettan,  but  denies  that 
be  adminiBtered  because  he  believed  the  heirs  at  lair  were 
barred;  it  denies  that  there  are  so  debts  existing  against  tha 
said  Susannah  Cook,  or  that  she  left  snffioieot  propertj  to 
pay  her  debts  without  resorting  to  sud  lot  of  land ;  alleges 
that  said  lot  vas  about  the  only  property  left  by  her,  and 
that  defendant  relies  upon  that  to  pay  her  funeral  expenaeB 
and  the  expenses  of  her  last  illness,  claims  for  which  hare  beea 
filed  with  defendant,  amounting  to  nearly  (500,  and  also  the 
expenses  of  administration ;  it  states  that  before  complainant 
was  sued  for  said  land,  defendant  was  notified  by  creditors  of 
tbeir  claims  against  said  deceased,  said  chums  being  nearly 
as  much  as  said  land  is  worth.  The  answer  admits  that'de- 
fendant  did  make  inquiry,  and  ascertuned  that  there  wer« 
debts  agMnst  said  deceased,  before  he  administered,  and  he 
took  out  letters  for  the  benefit  of  the  creditors  (whose  claims 
are  not  barred  by  lapse  of  time)  and  the  kindred  of  sud  de- 
ceased ;  it  admits  that  Susannah  Cook  did  go  to  the  State  of 
Mississippi  in  1828  with  her  son,  Henry  Cook,  and  that  she 
died  there;  it  states  that  she  carried  with  her  only  about 
930  or  $40  worth  of  property,  it  being  wearing  apparel,  bed 
clothing,  &;o. ;  and  that  she  was  principally  supported  whilst 
there  by  her  sons,  Henry  and  Thomas  Cook,  who  pud  her 
funeral  expenses  and  expenses  of  last  illness;  it  admits  that 
defendant  is  a  grand-son  of  Susannah  Cook. 

At  the  April  Term,  1856,  of  Taylor  Superior  Court,  de- 
fendant moved  to  dissolve  the  injunction  granted  in  said  case, 
on  the  ground  that  all  the  equity  of  the  bill  had  been  sworn 
off  by  the  answer. 

The  Oonrt  granted  the  motion,  and  passed  an  order  dis- 
solving the  injunction,  and  complainant's  Counsel  excepted. 

Shith  &;  FotJ,  for  plaintifi*  in  error. 

STUBBS  &  Hill,  for  defendant  in  error. 
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Bg  iht  Court. — ^Behhino,  J.  delireri&g  the  opiuioB. 

Was  the  judgment  of  the  Court  below  disaolving  the  in- 
jonotion  right  2    We  think  it  was. 

[1.]  There  is  no  Eqaity  in  the  bill.  According  to  the  bHI^ 
-&e  title  of  the  oompUinant  is  perfect  at  law;  tor,  according 
to  the  bill,  a  deed  from  Susannah  Cook  makes  part  of  that 
title.  And  that  deed  will  alwajre  protect  the  complainant 
irom  a  suit  at  law  against  him  by  Susannah  Cook's  represent- 
.atires.  As  against  them,  therefore,  he  needs  no  aid  firoBi 
ilquity. 

£2.]  It  is  trne,  that  the  answer  says  that  the  deed  from 
Susannah  Cook  is  a  forgery ;  but  (admitting  that  a  complain- 
ant may  supply  defects  in  his  bill  from  the  answer)  does  this 
kelp  the  plaintiff  at  all  ?  Can  a  person  who  relies  upon  a 
iorged  deed  for  even  color  of  title,  rightfully  ask  for  the  aid 
of  a  Court  of  Equity,  unless  he  at  least  clears  himself  of  all 
connection  with  the  forgery,  and  of  all  knowleige  of  the 
deed's  being  a  forgery?  We  think  not.  {Ang.  Lim.  ch.  31^ 
§24.)  Whether  a  person  relying  upon  a  forged  deed  can  ask 
the  aid  of  a  Court  of  Equity  at  all,  ia  not  clear  to  as. 
.£ut  these  questions  were  not  argued. 
This,  we  think,  constituted  matters  sufSoieat  to  require  the 
I  Court  to  disBolre  the  injuootion.  Whether  there  may  not 
.  hare  been  others  also,  suffioient  to  require  the  Court  to  do 
-.that,  we  leave^n  open  question. 
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HjrgMt  et  at.  vi.  Goetchinl. 

..No,  60. — Gharlbs  Mygatt  et  at.  plaintifis  in  error,  v».  RlCH- 
ABO  R.  GOEXCHINS,  defendant  in  error. 


'[1.]  When,  Uklog  the  bill  rti'I  aniwer,  the  itruetare  eompl^oed  of  will  no^ 
prima  foot,  conatitnte  a  riuitance,  tbs  iejanctioD  will  not  be  condnued ; 
but  the  pMly  will  proceed  m  hit  peril,  the  whole  subject  being  under  the 
control  or  the  Jar;  At  the  htaring. 

In  Equity,  in  Muscogee  Superior  Court.  Decided  hj 
-Judge  WoBRlLL,  »t  ChamberB,  June  ITth,  1856. 

A  bill  was  filed  by  Charles  Mygatt,  Philip  T.  Schley  and 
Mary  E.  Fishbome,  against  Iticbard  R.  Goetchina,  alle^g 
^at  complainants  are  all  residents  of  the  City  of  Columbos ; 
that  said  Mygatt  vas  the  ovner,  on  the  let  day  of  January, 
1856,  of  the  south  half  of  lot  No.  237  in  said  city,  upon  which 
lot  he  has  erected  buildings  worth,  together  with  the  lot, 
about  85.000 ;  that  he  has,  since  the  1st  of  January,  mort- 
gaged said  lot  to  several  persons,  to  secure  debts  amounting 
to  97.800 ;  that  on  the  l5th  of  May,  1856,  he  executed  a 
quit  claim  deed  to  said  premises  to  one  Abijah  CatUn,  (who 
is  the  mortgagee  in  the  last  mortgage  executed  to  said  lot,) 
and  in  said  deed  warranted  to  said  Catlin  that  no  steam  man- 
ufactory of  any  kind  whatsoever  should  be  built  opposite  and 
south  of  said  premises,  on  lot  No.  240  in  said  city,  now  oc- 
cupied in  part  by  defendant,  and  upon  which  a  building  ased 
by  defendant  as  a  carpenter's  shop  now  stands ;  that  such  is 
said  Mygatt's  pecuniary  condition,  it  is  uncertain  whether  he 
will  be  able  to  pay  his  just  debts ;  and  he  is  interested  in  the 
appreciation  of  said  premises  in  value,  in  order  to  satisfy  and 
pay  off  said  mortgages;  and  further,  that  he  occupies  said 
premises  as  the  tenant  of  said  Catlin. 

The  bill  charges  that  the  said  Schley  has  been,  for  many 
years,  the  owner  of  lot  known  in  the  plan  of  said  city  as  No. 
238,  west  of  and  immediately  adjoining  lot  No.  '161,  upon 
which  he  has  heretofore  erected  a  brick  residence  and  ot^ 
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loildJDgs,  and  where,  for  many  years,  he  faaa  resided ;  that 
his  premtBes  are  worth  $6,000,  and  hare  been  heretofore  cooir 
Itwtly  increasing  in  value. 

The  hill  charges,  that  Mary  E.  Fishbame  haa,  for  yeai*. 
put,  owned  and  resided  upon  lots  235  and  236,  in  stud  citj* 
Bud  lots  being  immediately  north  of  and  adjoining  to  lots- 
S37  and  238,  and  worth,  with  the  buildings  thereon,  S15<- 
000. 
The  bill  charges  that  lot  240  is  but  the  width  of  a  streel^ 

Boiae  one  hundred  and feet  from  the  south  half  of  lot 

SS7,  and  situate  south  of  and  facing  the  same  on  the  opposite 

side  of  said  street,  and  is  one  hundred  and feet  from  lot 

238,  and  that  said  lots,  237  and  288,  intervene  lots  235  and 
S36,  and  said  lot  240 ;  that  the  Methodist  Church  is  situa- 
ted north-east  of  and  some  one  hundred  and feet  diago*- 

Bftlly  across  said  street  from  said  lot  240 ;  that  the  Odd  Fel- 
low's buildings  are  situate  on  the  south  part  of  lot  241,  which< 
icljoins  lot  240,  and  that  in  the  lower  story  of  said  buildings 
>  public  Echool  is  kept,  and  has  been  for  years ;  that  said  lot 
240,  which  is  owned  by  defendant,  has  been  heretofore  oc- 
cupied in  part  by  defendant's  carpenter  shop,  and  in  part  by 
a  small  dwelling,  but  about  the  Ist  of  May,  1856,  complain- 
ants learning  that  defendant  contemplated  erecting  on  said 
lot  a  steam  manufactory,  (to  be  propelled  by  an  engine  of' 
fifty  horse  power,)  for  the  manufacture  of  sash  and  blinds,  &e. 
caused  a  notice,  signed  by  two  of  complainants  and  several' 
others  of  the  neighbors,  to  be  served  on  said  defendant,  (he 
being  served  May  7th,)  notifying  him  not  to  erect  a  steam- 
msnufactory  of  any  kind  on  said  lot  240,  and  that  if  he  did, 
application  would  be  made  by  the  signers  of  the  notice  to  en- 
join him. 

The  bill  charges,  that  if  said  steam  mantifaotory  is  erected 
as  proposed,  it  will  result  in  very  great  damage,  annoyanoe 
and  inconvenience,  as  well  as  prove  a  great  nuisance  to  com- 
plainants and  all  the  neighbors,  and  to  the  public  at  large ;. 
that  the  character  of  defendant's  business  would  not  adroit 
of  the  employmoDt  of  an  experienced  engineer  to  manage  tho 
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•n^De  used,  asd  there  ifoiild  be  constant  danger  of  explo- 
^OD ;  that  the  smoke  and  soot  arising  from  such  fael  as  is 
ordinaril;  used  in  the  fnniace  attached  to  such  en^ne,  -will 
1>6  scattered  all  over  the  premises  of  oomplunants,  without 
the  poBsibilitj  of  preventing  it  and  the  eparks  emitted,  as 
irell  ae  the  constant  buming  of  fuel,  and  the  fact  that  mano- 
faotories  of  the  kind  are  filled  with  combustible  matter,  -mil 
render  the  property  of  complunants  more  liable  to  be  de- 
•fltroyed  by  fire ;  that  the  continued  noise  made  by  letting  off' 
Steam  from  the  boilers,  and  by  blowing  the  whistle  attached 
to  the  engine  and  by  the  rolling,  changing  and  working  of 
the  machinery,  will  subject  the  complainants  to  the  greatest 
annoyance,  and  will  be,  in  caaes  of  sickness,  an  insnSerable- 
noisanoe ;  Uiat  complainants,  on  account  of  the  facts  afore- 
said, would,  if  said  manufactory  is  erected,  have  to  pay  lar- 
ger rates  to  iosure  their  property  aforesaid,  and  the  same 
would  be  much  depreciated  in  value;  that  the  erection  of  said 
manufactory  would  tend  greatly  to  disturb  the  congregation 
which  worships  in  said  Methodist  Church,  and  to  frighten 
horses  tied  in  front  of  said  church  during  service,  and  also  to 
disturb  the  exercises  of  said  public  school — thus  becoming  a 
pahlic  nnisance. 

(A  plat  ia  attached  to  the  bill,  showing  that  St.  Clair 
Street  separates  lot  240  from  the  lots  of  complaioanta,  and 
thaVthe  public  buildings  referred  to  are  situated  as  already 
'  described.) 

The  bill  charges  that  all  the  buildings  near  said  lot  240 
are  private  dwellings,  except  the  public  bnildings  referred  to, 
uid  one  grocery  store  situate  on  the  north-west  corner  of  lot 
Ko.  289. 

The  bill,  after  charging  that  defendant  is  proceeding  to 
wect  said  manufactory,  although  well  aware  of  the  private 
snd  public  injury  it  will  occasion,  prays  that  he  be  eigoined, 
Ao. 

The  prayer  of  the  bill  was  granted,  uid  defendant  filed  his 
inswer  thereto. 

The  uiBwer  admits  all  the  allegations  in  rafereoee  to  the 
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ovnenhip  of  the  lotB  meDtioned  in  the  bill  aod  their  relative 
posilione,  with  the  qualification,  that  defendant  believes  that 
nid  quit  claim  deed  was  made  to  Abijah  Catlin,  (the  bro- 
tiiet-in-law  of  Mygatt  and  a  resident  of  the  State  of  Con- 
necticut,) withont  coDsideration,  irith  a  yiev  to  strengthen 
complainanta'  application  for  an  injttnction,  and  with  the 
Btatement  that  the  manufactory  proposed  to  be  erected  by 
defendant,  will  stand  about  120  feet  from  Mygatt's  residence, 
and  the  furnace  and  chimney  170  or  180  feet  from  said  resi- 
dence ;  that  the  building  will  stand  upwards  of  200  feet  from 
Schley's  residence,  and  the  chimney  and  furnace  about  800 
feet  tlierefrom,  and  that  Mrs.  Flshbnrne's  lota  will  be  about 
400  feet  from  the  chimney  of  said  building,  with  houBea  he- 
tweeo  so  that  one  can  scarcely  be  seen  from  the  other. 

The  answer  admits  that  the  Methodist  Church  is  some  800 
or  400  feet  from  defendant's  lot,  and  that  the  Odd  Fellow's 
tniltling  13  located  as  described  in  the  bill,  and  that  a  public 
school  is  kept  in  the  loner  part  of  it,  but  states  that  dofend- 
i&t  does  not  intend  to  work  hia  engine  and  machinery  at  night 
or  on  the  Sabbath  day ;  and  therefore,  denies  that  the  congre* 
gatioD  worshipping  at  said  chnrch,  or  the  exercises  of  said  school 
will  be  disturbed;  it  also  states,  that  neither  one  of  com- 
plainants is  a  member  of  said  church  or  congregation,  or  of 
the  Odd  Fellows,  and  that  one  of  the  complainants  endea- 
Toied,  before  said  bill  was  filed,  to  induce  the  minister  and 
■ome  of  the  members  of  saifl  church  to  join  in  the  bill,  which 
they  refused  to  do ;  it  denies  the  right  of  complainants  to  in- 
terfere in  behalf  of  said  church  and  0.  Fellow's  Hal),  and  sub- 
mits,  that  when  the  trustees  thereof  are  aggrieved,  they  caD 
have  their  grievances  redressed ;  it  states  that  deft  has,  for 
fifteen  years  past,  had  a  large  wooden  workshop  and  lumber 
yard  on  lot  239,  which  workshop  he  proposes  to  remove  and 
erect  said  manufactory  in  lieu  of  it,  and  that  said  manufac- 
tory will  suit  his  parposes  better,  and  be  safer  to  his  neigh- 
bors than  the  workshop ;  that  the  manufactory  will  be  a 
brick  building  with  iron  doors  next  to  the  furnace,  brick  en- 
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j^ne  floor,  and  in  every  respect  fire-proof,  as  far  as  it  can  ba^ 
made  so ;  the  furnace  will  be  in  the  rear  of  the  boilding  about 
'  60  feet  from  St.  Glair  street,  100  feet  from  Jackeon  street, 
and  200  feet  from  Oglethorpe  street ;  the  machinery  will 
consist  of  one  or  more  planing  machines,  circular  saws  aodr 
such  other  machinery  as  are  usual  in  moderate  sized  facto- 
ries ;  tlio  furnace  nill  be  bricked  in  and  entirely  disconnected 
from  any  combuatible  matter ;  the  chimney  will  he  about  70 
feet  high,  and  in  accordance  with  the  recent  scientific  im- 
provements, will  be  so  constructed  as  to  absorb  a  large  per* 
tion  of  the  smoke  and  soot  ordinarily  made,  and  thusprerent 
more  from  escaping  from  the  top  of  said  chimney  than  osa* 
ally  escapes  from  a  large  kitchen  chimney. 

The  answer  denies  that  the  erection  of  eud  manufactory" 
will  result  in  any  great  damage,  annoyance  and  inconve- 
nience, or  prove  a  nuisance  to  complainants  or  other  persons,, 
or  to  the  public  at  large,  and  submits  that  the  progress  of 
the  age  and  the  wants  of  mankind  require  the  employmeid 
of  steam  power ;  and  the  possibility  of  the  explosion  of  his- 
engine,  is  no  reason  why  it  should  not  be  used.  Defendant 
Btates^that  he  is  a  working  mechanic  and  understands  his  bn- 
ainess,  and  his  interests  require  that  his  engine  shall  be  pro- 
perly managed,  and  he  intends  to  have  it  so  managed  that  no 
accidents  shall  happen  which  he  can  prevent ;  and  farther,, 
that  if  complainants  are  injured  in  their  property  by  its  care- 
less management,  he  is  able  to  respond  in  damages. 

The  answer  denies  that  complainants'  property  will  be  en- 
dangered by  the  sparks  emitted  by  said  chimney ;  it  states 
that  they  will  be  absorbed  in  the  same  way  that  the  smoke 
and  soot  are  destroyed ;  that  siich  is  the  opinion  of  scientific 
mechanics,  and  that  such  is  ptoven  to  be  a  fact  by  reference 
to  the  workings  of  other  establishments  of  like  character  in 
Columbus,  of  which  there  are  many,  and  some  of  them  of 
long  standing,  and  no  accident  has  ever  occurred  by  means 
of  the  sparks  thrown  from  tbcm  ;  it  admits  that  the  machi- 
aery,  when  in  full  operation,  will  make  some  little  noise,  but 
states  that  noise  is  a  necessary  accompaniment  of  all  mechaja- 
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icil  pMBttite,  and   deniea  that  a  mechanic  can  be   enjoined 
■from  punning  hie  calling  because  he  has  to  use  the  plane  and 
the  hammer;  it  denies,  however,  that  the  noiae  will  occasion 
the  annoyance  which  the  bill  alleges;  denies  that  defendant 
intends  to  attach  any  whistle  to  his  engine,  and  stutcs   that 
his  busineae  will  require  the  use  of  but  little  steiim  ;  and 
therefore,  the  creation  of  bnt  little  noise;  and  further,  that 
•ccording  to  recent  improvements  in  machinery,   the  escape 
of  steam  from  a  boiler  is  not  calculated  to  produce  much  dis- 
turbance ;  it  refers  to  the  experience  of  persons  residing  near 
the  Gin  Factory  in  Colnmbus,  and  states  that  said  factory  is 
in  a  thickly  settled  part  of  the  city,  and  has  been  in   opera- 
tion for  years,  and  runs  more  machinery  than  defendant  ex- 
pects to  nse ;  yet,  defendant  has  never  heard  any  one  com- 
JiUio  of  it,  bnt  on  the  contrary,  can  say  from  the  concurrent 
testimony  of  peraoM  living  in  that  viciiyty,  that  complain- 
ants will  not  be  troobled  by  the  rattle  or  the  rolling  of  de- 
fcndant's  machinery ;  it  denies  fliat  the  erection  of  said  man- 
nfactory  will  cause  any  more  danger  of  fire  than  the  erection 
of  an  ordinary  wooden  building,  and  denies  that  if  said  man- 
afactory  were  to  take  fire,  that  complainants'  property  is  near 
enongh  to  be  endangered ;  states  that  all  noccaaary  precau- 
tions will  be  taken  to  prevent  accidents  from  fire,  and  that  it 
a  defendant's  intention  to  oonatrnct  a  reservoir  capable  of 
holding  water,  and  have  fire  apparatus  attached  to  his  en- 
gine, 80  that  in  case  of  fire  he  can  render  efficient  aid,  not 
only  to  himself  but  to  his  neighbors.     Defendant  states  that 
he  cannot  aay  whether  the  erection  of  his  building  will  in-, 
weaae  the  rate  of  insurance  on  compUinanta'  property  or  not, 
bnt  denies,  even  if  such  should  be  the  case,  that  complainants 
would  have  the  right  to  prevent  him  from  improving  his  pro- 
perty ;  he  denies  that  complainants*  property  will  be  depre- 
caated  in  value  by  the  erection  of  said  manufactory,  and  says 
if  such  should  be  the  case,  he  ia  able  to  respond  in  damages. 
The  answer  admits  that  defendant  was  served  with'  a  no- 
tice not  to  erect  said  manufactory,  early  in  May,  1856,  signed 
^J  two  of  complaiaantB  and  several  other  persons,  but  states 
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(and  an  exhibit  is  appended  showing  the  fact)  that  all  the 
persona  who  eigned  8ud  notice,  except  complainants,  hare- 
yielded  their  objections  and  withdrawn  their  names  from  eaid 
notice;  it  states,  that  on  account  of  defendant's  refusal  to 
receive  Mr.  Mygatt  as  a  partner  in  hie  business  some  time 
ago,  he  has  been  activelj  engaged  in  endeavoring  to  enjoin 
defendant;  and  further,  that  complainants  suffer,  without 
complaint,  a  livery  stable,  where  50  or  100  horses  aod  moles 
are  constantly  keptj  to  exist  nearer  to  thbir  residences  than 
defendant's  lot. 

The  answer  states  that  defendant  has  contracted,  at  great 
cost,  for  the  machinery  he  proposes  to  use,  a  part  of  which 
has  been  delivered,  and  that  he  has  contracted  for  the  erec- 
tion of  the  proposed  brick  building,  which  was  being  built 
when  said  injonctioa  was  granted ;  and  that  be  has  sustained 
and  is  now  sustaining,  great  damage  from  the  operation  of 
said  injunction. 

Appended  to  the  answer  are  affidavits  of  several  persoiu^ 
who  tesUfy,  substantially,  as  follows: 

Thomas  Stanford  states  he  has  been  for  twenty  years  a 
practical  engineer  and  steam  engine  builder,  and  understands 
the  business  well;  that  all  engines  properly  coastructed  can 
hear  a  pressure  of  200  pounds  to  the  square  inch;  and  sadi 
are  the  government  regulations  as  to  the  capacity  of  boilers, 
and  the  same  regulations  require  that  a  pressure  of  not  more 
tbau  130  pounds  to  the  square  inch  be  allowed ;  and  that 
there  is  no  case  on  record  of  any  explosion  when  these  regn- 
lations  were  followed;  he  states  that  he  has  beeta  employed 
to  construct  boilers  for  defendant,  and  that  they  will  safely 
■bear  a  pressure  of  200  pounds  to  the  square  inch ;  bnt  being 
larger  than  defendant's  business  requires,  it  will  not  be  nec- 
essary for  defendant  to  use  a  pressure  of  more  than  HO  pounds 
to  propel  his  machinery,  and  there  can  be  no  danger  of  an 
explosion  ;  he  states  that  he  is  acquainted  with  the  way  in 
which  defendant  will  arrange  his  furnace,  and  substantiates 
the  statements  of  the  answer  on  this  point.  He  also  states, 
that  there  is  no  danger  from  sparks ;  that  they  would  be  CMi- 
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Bomed  before  reaching  the  top  of  a.  chimney  70  feet  high,  as 
well  as  a  large  quantity  of  the  smoke  and  soot,  and  that  there 
is  no  more  danger  of  fire  than  from  fire  places  of  an  ordinary 
dwelling-hoase.  He  states  further,  that  he  is  running  an 
engine  mth  a  smoke-Btack  40  feet  high ;  and  he  knows,  from 
particular  observation,  that  no  sparks  are  thrown  oat  so  as  to 
create  apprehension  of  danger ;  and  further,  that  as  the 
steam  escapes  through  the  smoke-stack,  it  makes  but  little 
noise,  and  would  soon  not  be  noticed. 

Charles  F.  Levy,  of  the  Union  Foundry,  Oolnmbos,  and 
W.  L.  Clare,  Superintendent  Machinery  Muscogee  Rail 
fioad,  state  that  they  are  practical  machinists  and  engineers, 
and  taking  into  consideration  the  kind  of  building  defendant 
proposes  to  erect,  and  the  machinery  he  proposes  to  use,  they 
consider  the  danger  of  explosion  very  remote,  and  all  other 
danger,  unpleasantness  and  annoyance  as  altogether  imagi- 
nary. 

Israel  H.  Jahsbt,  a  machinist,  states,  substantially,  the 
same  facts. 

Thouas  J.  Stewart  states  that  he  is  a  practical  working 
mechanic,  and  is  now  about  53  years  old ;  that  for  7  years 
be  has  been  engaged  in  the  Gin  Factory  in  Columbus ;  that 
it  is  propelled  by  an  engine  of  at  least  thirty  horse  power, 
and  the  machinery  consists  of  planing  machines,  filing  ma- 
chines, &c.  and  a  number  of  circnlar-saws;  that  plate  iron 
and  steel,  and  solid  bare  of  iron  are  worked  on  by  machinery, 
kc ;  that  the  furnace  is  on  the  outside  of  said  building,  and^ 
has  been  run  until  two  years  ago  with  a  cylinder  boiler,  and 
since  then  with  a  flue  boiler  and  smoke-stack  about  50  feet 
high  ;  that  most  of  the  smoke  and  soot  is  consumed  by  the 
heat  of  said  boiler,  furnace  and  smoke-stack,  and  be  is  cer- 
tain that  very  few,  if  any  sparl^,  ever  reach  the  top  of  the 
smoke-stack,  and  no  danger  of  fire  is  to  be  apprehended  from 
any  such  cause ;  that  the  machinery  makes  some  noise,  but 
not  enough  to  cause  complaint  among  the  neighbors,  and  that 
he  has  never  heard  any  complaint  on  the  part  of  the  neigh- 
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bora  on  ftcconnt  of  said  factoiy,  and  he  belierea  every  lot  ia 
the  neighborhood  of  it  is  occupied. 

J.  S.  Perdue  etatee  that  he  resides  within  250  or  300  feet 
of  said  Gin  Factory,  and  neither  he  nor  his  family  have  ever 
been  annoyed  by  it  in  any  respect.  He  states  that  he  gets 
insurance  at  1  per  cent,  which  is  as  cheap  as  any  wooden 
building  can  be  insured,  and  he  does  not  think  the  exiatencd 
of  said  factory  so  near  him  increases  the  risk  of  fire. 

On  the  17th  of  June,  1856,  defendant's  Counsel  moved  to 
dissolve  the  injunction  granted  in  this  case,  on  the  groond 
that  the  equity  of  the  bill  had  been  sworn  off  by  the  ansver 
and  the  affidavits  accompanying  it.  The  Court  granted  the 
motion  and  passed  an  order  dissolving  said  injunction,  and 
Counsel  for  complainants  assigns  the  same  as  error. 

W.  PouGHEBTY,  for  plainti&s  in  error. 

Johnson  &;  Sloan,  for  defendant  in  error. 

Btf  the  Court. — Luupein,  J.  delivering  the  opinion. 

[1-3  Taking  the  bill  and  answer,  the  contemplated  stmc- 
ture,  prima  facie,  will  not  be  a  nuisance.  It  will  neither  work 
hurt,  discomfort  or  damage.  The  only  sense  it  will  offend, 
ie  that  of  hearing.  And  we  know  of  no  sound,  however  dis- 
cordant, that  may  not,  by  habit,  be  converted  into  a  lullaby, 
except  the  braying  of  an  ass  or  the  tongue  of  a  scold. 

Should  the  machinery  be  erected  upon  a  plan  different  from 
that  indicated  in  the  answer,  and  upon  whicl^  our  judgment 
of  affirmance  is  predicated,  and  produce  the  miachtcf  appre- 
hended by  the  complainants,  relief,  ample  and  effectual,  may 
be  decreed  by  the  Jury  at  the  hearing.  They  can  compel 
the  defendant  to  comply  with  his  implied  undertaking,  or 
abide  the  consequences. 

All  persons  purchase  town  lots  in  view  of  the  possible  pur- 
poses to  which  they  may  be  appropriated.  And  if  it  be  true, 
that  the  risk  from  exposure  will  increase  the  insurance  OB 
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costignona  lots,  it  caimot  be  denied  that  it  vill  be  more  thui> 
couQleTbiiJ&Dced  I17  the  enltanced  value  of  pn^rtj  prodnoed 
ty  the  prosperity  of  the  city,  occasiooed  by  the  estabUsh- 
nients.  It  is  auicid&I  to  oppose  them.  There  ia  too  much 
that  ia  fanciful  and  cODJectural  in  the  eyila  and  dangers  vbioh 
are  menaced.  But  be  this  as  it  may,  as  well  attempt  to  stop 
up  the  moath  of  Vesuvius  as  to  arrest  the  application  of 
■tenia  to  machinery  at  this  day. 


No.  61. — The  Governor  ex  rel  Abner  M.  House,  plaintiff 
in  error,  vg.  The  Justices  of  the  Inferior  Court  of 
Talbot  County,  defendants  in  error. 

[1.]  When  the  iasne  ia,  what  U  the  valut  of  n  work,  it  is  one  to  ivbich  proof 
of  ths  kind  and  value  of  the  hand*  emplojed  to  build  the  work,  or  of  the 
mode  and  manoerof  their  work,  or  of  irhat  their  MrviceB  were  worth,  ift 
Ml  admiasible. 

[I,]  Tbe  Juatices  of  the  loferiai  Court,  when  thcj  act  in  reference  to  tbe 
bcildiDK  of  bridges,  must  be  together,  aod  not  separate. 

[3.)  It  iaa  geoeral  principle,  that  if  the  effect  of  a  witness'  testimonj  will  be 
to  create  or  to  increase  a  fund  in  which  be  ma;  be  entitled  to  parlicipate, 
he  ia  incompetent. 

Mandamus,  in  Talbot  Superior  Court.  Tried  before  Judge 
Powers,  March  Term,  1856. 

Abner  M.  House  states  in  his  petition  for  mandamus,  that 
he  had  contracted  with  the  defendants  in  error  to  build  a 
bridge  over  Laser  Creek,  in  Talbot  County,  as  a  public  way, 
and  that  they  were  to  pay  him  $100  in  advance,  and  tho 
raluo  of  tbe  work  less  that  sum  when  finished.  He  further 
alleges,  that  the  bridge  was  built  according  to  the  terms  of 
tiu  contract,  and  that  the  value  of  the  work  was  demanded. 
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aod  that  said  JoBtioes  refused  to  draw  their  order  on  the 
Gountj  Treasurer  therefor,  as  they  had  agreed  to  do,  although 
they  had  accepted  said  bridge. 

The  Justices,  in  their  return,  denied  all  the  allegations  of 
the  relator,  and  say  they  are  false  in  every  particular.  They 
give  the  history  of  certain  transactions  growing  out  of  the 
huilding  of  a  certain  bridge  by  the  relator,  and  bis  contract- 
ing to  keep  the  same  in  repair,  which  finally  led  to  the  build- 
ing the  bridge  in  question,  and  vhicb  last  bridge  they  say  was 
built  without  their  authority,  and  in  the  absence  of  any  con- 
tract whatever  between  the  parties.  Thej  admit  that  shar- 
ing been  informed  that  the  relator,  whilst  building  said  bridge, 
had  exhausted  his  means,  and  knowing  he  had  been  unfortu- 
nate in  the  previous  transactions,  tbey  had  let  him  have  {100 
to  assist  him  in  the  work,  but  they  deny  that  the  same  was 
done  under  any  contract  whatever,  and  go  into  a  long  state- 
ment of  facts  going  to  show  that  they  are  not  responsible  as 
charged. 

A  bond  of  relators,  respecting  the  keeping  in  repair  of  a 
former  bridge  for  five  years — E.  H.  Worrill  heing  security — 
was  made  a  part  of  the  return. 

Issue  was  Joined  upon  this  return,  and  the  parties  went  to 
trial,  introducing  a  great  deal  of  testimony. 

The  relator  introduced  the  minutes  of  Talbot  Inferior 
Court  for  county  purposes,  and  read  the  following  order : 

«  May  Term,  1852.  Ordered,  that  a  road  be  established, 
commencing  at  a  bridge  now  being  built  on  Lazer  Creek,- be- 
low Ragland's  mill,  and  intersecUog  the  road  from  Talbotton 
to  Belview,  at  the  corner  of  Mrs.  Dennis'  field. 

"June  2l8t,  1852.  Ordered,  that  Peter  E.  Dennis,  John 
H.  Bryant  and  Kenan  Couch  be  appointed  commissioners  to 
let  out  the  building  of  one  rock  pillar  on  the  south  side  ot 
Lazer  Creek,  immediately  below  Couch  and  Ragland's  mill, 
as  a  foundation  for  a  bridge,  the  pillar  to  be  put  below  the 
surface  of  the  ground  on  a  firm  foundation,  and  be  built  fonr 
feet  above  the  surface  of  the  ground ;  and  the  commissioners 
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•n  hereby  aathorized  to  let  oat  the  boildiDg  of  ajiother  rock 
jSHu  on  tbe  opposite  aide  of  the  creek,  if  they  Bboold  think  it 
neoeasBiT'." 

**  Jane  21, 1852.  Ordered,  that  the  Coan^  Tresaurer  pay 
Abner  M.  House  9100  to  enable  him  to  go  on  and  completo 
tlie  bridge  now  being  built  by  him  below  Conch  &;  Ragland's 
Si31  on  Lsser  Creek."  At  the  heading  of  each  meeting  at 
which  tbeae  ordera  were  passed,  the  recital  ia  made  that  the 
Cont  met  for  coonty  purpoaes,  and  that  a  majority  of  the 
Conrt  were  present. 

E.  H.  WoRBILI.  testified,  that  he  had  a  conreraation  with 
'Wflliam  B.  Marshall,  (one  of  the  Justices  of  the  Inferior 
Cinirt,)  in  the  Bm&mer  of  1851  or  1852,  and  nrged  the  ne- 
eessity  of  building  a  bridge  orer  Lazer  Creek,  below  Conch 
&-Brghnd'8  mill',  and  stated  to  hhn  that  Abner  Honse  want- 
ed to  build  the  bridge,  and  if  the  Inferior  Court  wonld  erect 
a  stone  pillar  at  each  bank  of  the  creek,  whereon  to  place  the 
bridge,  and  ^ve  House  9100  in  advance,  he  would  fumiab 
the  materials,  bmld  the  bridge  and  then  leave  it  to  Asa  B&tea 
or  John  Goodwin  to  say  what  it  was  worth.  Marshall  made 
some  objection  to  the  bridge  being  built  by  Honse,  becaose 
he  did  not  believe  Honse  could  build  a.  lattice  bridge ;  witneaa 
urged  tbe  building  of  the  bridge  as  a  matter  of  public  neces- 
uty,  and  expresaed  the  opinion  that  House  could  do  the  work 
well ;  the  Inferior  Court  waa  to  meet  next  day  to  make  acme 
atrsngement  about  building  the  bridge;  Marshall  told  wit- 
ness to  say  to  the  Juaticea  present  that  he  conld  not  attend 
the  meeting  of  the  Court,  but  would  aasent  to  anything  they 
wonld  do.  The  Court  met,  Juaticea  Maxwell,  Carter  and 
Jones  being  present,  at  Mr.  Yarbrough's  store-houae ;  wit- 
ness Attended  in  company  with  House  and  stated  the  conver- 
aation  bad  with  Marshall,  repeating  the  proposition  of  Honse 
and  urging  its  acceptance ;  witness  docs  not  know  whether 
the  Court  thought  they  made  a  contract  with  House  to  build 
the  bridge  or  not,  but  witness  thought  the  parties  made  a 
contract,  for  the  Court  then  and  there  passed  orders  to  ap- 
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point  commissioaera  to  have  the  pillars  built,  and  to  advancO' 
House  $100. 

JouN  Goodwin  testified,  that  lie  is  a  bridge  birilder,  anj  ; 
built  a  bridge  near  Coucb  &  Ragland's  mill  for  irbicb  he  got 
$1,075;  that  he  ezamiued  the  wreck  of  a  bridge  bailt  by 
House  at  the  point  where  the  present  bridge  stands;  the 
workmanship  was  prett;  fair;  thinks  it  possible  it  might  hare 
stood  five  years. 

J.  F.  Baxter  was  introduced,  and  gave  »  minute  descrip- 
tion of  the  bridge  built  by  Hoose ;  said  it  was  about  the  same 
length  of  the  bridge  built  by  Goodwin.  Witness  stated  that 
the  bridge  was  used  by  the  public  from  September,  1852» 
until  it  was  carried  off  in  March,  1853 ;  be  considered  It  & 
strong  and  safe  bridge ;  the  witness  gave  several  reasons  for 
this  opinioa;  he  thinks  a  saw-mill  which  was  washed  away, 
carried  the  bridge  off;  the  members  of  the  Inferior  Court 
had  two  meetings  at  the  bridge,  one  shortly  after  it  was  com- 
pleted, and  the  other  a  short  time  before  it  was  washed  away  j 
the  members  of  the  Court  present  refused  to  accept  and  pay 
for  the  bridge,  unless  House  would  ^ve  bond  and  security 
that  the  bridge  should  stand  four  years,  which  House  declined 
to  do ;  witness  made  an  estimate  of  the  lumber  in  the  bridge,, 
and  found  it  to  bo  worth  either  JTOO  or  QllOO — he  thinks 
the  latter  sum ;  he  thought  the  value  of  the  bridge  was  f  500 
less  than  the  one  built  bj  Goodwin,  but  was  not  a  builder^ 
and  no  judge  of  such  work ;  the  freshet  which  carried  off  said 
bridge  was  higher  than  any  he  had  ever  known  at  that  place. 
At  the  last  interview  between  the  Court  and  House,  the  Court 
authorized  witness  to  ask  House  if  he  would  take  $1,500  for 
the  bridge,  but  did  not  aay  the;  would  give  it;  during  that 
interview,  while  the  Court  were  gone  up  above  the  mill  to- 
select  a  bridge-site  across  the  mill-pond,  heard  House  say 
that  as  the  Court  would  not  pay  him  for  the  bridge,  he  would 
stop  it  up ;  the  Court  and  House  were  subsequently  together, . 
and  the  Court  left  without  selecting  a  bridge-site,  as  far  as 
witness  ever  heard  of,  and  House  without  stopping  the  bridge 
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Relator  also  offered  to  prove  by  Baxter,  the  kind  and 
niae  of  the  hands  employed  bj  House,  the  mode  and  matt- 
&er  of  their  irork,  and  what  their  serricee  were  worth  per 
day.  The  Court  ruled  ont  this  testimony  as  irrelerant,  and 
relator  excepted. 

Other  testimouy  was  iotrodneed  by  relator,  going  to  show 
the  maDoer  in  which  the  bridge  was  washed  off;  that  the 
bridge  was  a  Btrong  ooe,  and  that  the  freshet  by  which  it  was 
carried  off,  was  higher  than  had  been  seen  in  a  number  of 
years. 

Kelator  offered  to  prore  by  one  Robikeoit,  that  at  the  in- 
stance of  a  majority  of  the  JnsUces  of  the  Inferior  Coort, 
Robinson  was  indnced,  by  their  authority  severally  given,  to 
make,  and  that  be  did  make  to  said  relator,  sometime  in  the 
early  part  of  1858,  a  proposition  for  settlement  of  the  mat- 
ter in  reference  to  the  building  of  said  bridge ;  the  purport 
of  which  was,  that  siud  Court  would  take  said  bridge  and 
leave  it  to  five  men  (naming  them)  to  say  how  much  should 
be  paid  relator  for  said  bridge ;  that  said  House  agreed  to 
8ud  proposition,  and  witness  reported  back  to  a  majority  of 
«ud  Court,  severally,  the  acceptance  by  House  of  the  propo- 
sition; that  no  objection  was  made  by  the  members  of  said 
Court ;  that  the  members  of  the  Court  were  not  together 
•when  they  authorized  said  proposition  to  he  made,  nor  when 
thewitaess  reported  its  acceptance;  and  fWther,  that  said 
■liridge  wae  carried  off  in  the  freshet  before  the  time  appointed 
for  the  meeting  of  said  commissioners.  This  testimony  being 
objected  to,  was  ruled  out  by  the  Court,  on  the  ground  that 
the  acts  and  admissions  of  a  majority  of  the  Court  made  while 
apart  from  each  other,  were  not  binding  upon  them  as  a: 
Court.     To  this  ruling  relator  excepted. 

Relator  also  offered  to  examine  Lewis  Wimbeblt  as  a  wit- 
noBB  in  said  case,  who  was  objected  to  by  defendants  on  the 
ground  that  he  was  interested.  Wimberly  testified,  on  hia 
voir  dire,  that  Honse  was  indebted  to  him  and  had  given  him 
aa  order  for  the  debt  on  the  county,  which  had  not  been  ac- 
■cepted  or  paid,  and  which  the  Court  had  refused  to  accept; 
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that  House  was  iaacrlreat,  and  tlie  witness  expected,  if  he 
ever  got  any  pay,  he  would  get  it  out  of  the  verdict  in  this 
case.  The  Court  then  decided  that  he  was  an  incompetOBt 
witness  and  refused  to  allow  him  to  testify,  and  jrelator  at- 
cepted. 

Counsel  for  relator  assign. as  error  the  seyeral  raliags  of 
the  Court  ezclnding  testimony  offered  by  relator  in  stud  oaM. 

Stubbs  k  Hill,  for  plaintiff  in  uror. 

No  appearance  for  defendants  in  error. 

S^  the  Court. — Bsnniho,  J.  delirering  the  opinion. 

House,  in  his  petition,  says  that  the  Jostices  of  the  Infe- 
rior Court  were  to  pay  him  Z^OO  in  advance,  and  the  valno 
of  the  work  less  that  sum.  If  that  is  so,  what  he  had  tiw 
right  to  prove,  was  the  value  of  the  work. 

[1.]  Proving  the  kind  and  value  of  the  hands  he  employed, 
the  mode  and  manner  of  their  work,  or  what  their  BervioflS 
were  worth  by  the  day,  would  not  have  been  proving  the 
value  of  the  work.  The  work  might  have  been  wholly  worth- 
less, let  the  facts  as  to  these  particulars  stand  as  they  m^ht. 

We  think,  therefore,  that  the  Court  below  did  not  err,  is 
excluding  the  evidence  of  Baxter,  as  to  these  particalars.* 

Mnst  the  Justices  of  the  Inferior  Court  be  togethw,  ythsM^ 
they  act  in  reference  to  the  building  of  a  bridge,  or  may 
they  be  separate  ?  The  Court  below  held  that  they  naiut  .he 
together ;  and  we  think  properly  so  held. 

The  twenty-ninth  section  of  the  Act  of  1818,  "  to  alter  asd 
amend  the  Road  Laws  of  this  State,"  is  as  follows:  <*  The 
Justices  of  the  Inferior  Courts  of  each  county  in  this  State, 
or  a  majority  of  them,  shall  have  power  and  authority  to  hear 
and  determine  on  all  matters  which  may  come  before  theao, 
relative  to  roads,  bridges,  &rC  as  are  authorized  by  law,  either 
in  term  time,  or  while  sitting  for  ordinary  purposes,  or  at  any 
Bpeci^l  meeting  held  for  that  purpose." 
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[2.]  The  power  to  hear  sad  determine .  at  a  time  irbcD  ths 
'Ooifft  18  in  eome  form  aesembled  in  Besson,  ifl  all  that  is  pna. 

And  is  it  not  generallj  true,  that  a  power  girea  to  tvo  sr 
anore,  is  a  power  to  he  exeroiaed  bj  th«n  only  whan  they  ara 
[itogfltlwr? 

[3.]  "  It  is  a  general  rule  of  evidence,  that  if  the  effect  bt 
~a  witneBs'  testimony  will  be  to  sreate  or  to  increase  a  fond  in 
which  he  may  be  entitled  to  participate,  he  ia  incompetent:'* 
^  (Ph.  Hv.  Ooa.  ^  SilVt  NoUt,  note  108.) 

This,  it  is  pUdn,  would  hare  been  the  effect  of  WimberlyTs 
.testimony,  if  that  testimony  had  he«i  received.  The  Gonrt, 
rthnefore,  was  right  in  not  receiving  it. 

So,  we  aSirm  the  several  deciuons  complunedo& 


Ko.  62. — WiLUAU  Sladb,  plaintiff  in  error,  va.  jAMsa  Nbl- 
SOH  and  WiLLiAU  Nelsoh,  for  oae  ofy  &c.  defendants. 

[1.]  ThB  bMt  BTidence,  if  altainibla,  onght  to  be  required. 
I  [1.]  The  onl;  groaad  on  which  a  pereon'a  boalu  of  (Lccavit  are  admUtiltla 
u  cTtdence  for  bim  it,  that  there  does  not  exiit  anj  better  erldeace  at  Ua 


CompUdat.  Dooly.  Tried  before  Jndge  Powebb,  Apiil 
Term,  1856. 

This  was  an  action  brought  by  William  Nelson  and  James 
Kelson,  for  use,  &c.  against  William  Slade,  to  recover  tha 
.sum  of  f  750,  with  interest,  due  upon  a  promiseory  note  paya- 
ble to  the  plaintiffs  "  only." 

To  this  action,  beudes  the  plea  of  the  general  issue,  werft 
pleas  of  payment  and  set-off. 

Upon  the  trial,  the  plaintiffs  offered  the  promissory  notoia 
•evidence  and  rested  their  case. 
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Sie  defeadant  then  introduced,  in  support  of  theBO  pleas, 
'«art«a  articleB  of  partneraMp  under  seal,  entered  into  by 
'  tiie  pluntiff  of  one  part  and  the  defendants  of  tbe  other,  hj 
-iritieh  it  appeared  that  they  had  entered  into  partnership  fot 
the  piupose  of  keeping  up  and  carrying  on  a  livery  stable  in 
'  Oglethorpe,  and  by  which  it  was  agreed  that  Slade  should 
.finish  a  certain  bmlding,  then  on  hand  and  already  com- 
'  nenced,  on  lota  Nos.  12,  18  and  14,  and  finish  the  improve* 
ments  then  commenced,  by  fencing,  digging  a  well,  making 
.-jates,  &c.  which,  when  finished,  to  be  paid  for  by  all  the  par- 
/--ties — the  said  James  and  William  Nelson  to  pay  one-half  of 
the  net  expense ;  it  is  also  agreed,  that  the  stock  on  hand 
then  held  by  the  Messrs.  Nelson,  consisting  of  horses  and 
bogies,  shoold  be  put  into  the  common  fund  aa  partnership 
pmperty ;  and  Slade,  on  his  part,  to  furnish  an  equal  amount 
of  stock — the  former  to  put  in  their  corn  and  fodder  then  on 
band,  for  the  use  of  the  firm ;  and  in  case  the  amount  of  stock 
pot  in  by  Slade  should  not  be  equal  in  value  to  that  put  in  by 
the  Nelsons,  then  the  amount  put  in  by  each  to  be  valued  by 
two  disinterested  persons  ;  and  in  case  of  their  disagreement, 
then  they  to  select  an  umpire,  and  the  difierence  in  the  rela- 
tive value  to  be  paid  by  party  lacking  in  his  portion. 

The  stock  of  hogs  at  Nelson's  stables  to  be  included  aa  firm 
.jnroperty,  and  (as  the  indenture  recites]  are  paid  for  by  aaid 
Slade  in  the  notes  given  for  the  purchase  of  his  interest  in 
the  stables;  each  party  to  pay  hia  part  of  all  the  ezpenBes 
'jBcarred  in  keeping  the  atables,  and  each  to  assist  in  con- 
dnctlng  the  business ;  in  case  either  should  become  dissatis- 
fied and  wish  to  retire,  he  ia  to  give  the  other  members  an 
opportunity  to-buy  ont  his  interest  at  a  fair  valuation,  before 
offering  to  sell  to  any  one  else ;  profits,  if  any,  to  be  equally 
divided,  Slade  one-half  and  James  and  William  Nelson  the 
other  half ;  losses  in  the  same  proportion. 

Defendant  then  introduced Sladb,  who  testified  that 

defendant  completed  the  atables,  and  well,  and  fencing ;  and 
proposed  to  prove  further  by  the  witness,  the  value  of  the 
iBprovements  put  on  gud  lot  by  said  defendant,  but  whioli 
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(he  Conrt  ruled  ont  upon  the  ground  that  he  should  ehow  UtA 
actual  cost,  under  the  agrcemont. 

Defendant  then  offered  to  introduce  himself,  to  proTe  that-, 
certain  hooka  he  wished  to  put  in  eTidence  were  his  originBl. 
boots  of  entries.  Plaintiffs  objected  to  the  books,  on  t&A- 
ground  that  they  coald  not  be  used  as  evidence  of  matetiala. 
furnished  by  defendant  in  fiDisbing  said  improvements. 

(The  books  in  question  contained  an  account  against  thft. 
pluntiffs  in  favor  of  defendant,  charging  them  with  Twriovft' 
amounts  for  money  paid  out — some  of  the  items  naming  tb* 
persons  to  whom  paid  and  some  not — for  materials  fomisbed' 
for  finishing  the  improvements  agreed  to  ba  done  by  him  iife. 
the  partnership  articles.) 

The  Court  refused  to  allow  the  books  to  be  used  in  en- 
dence,  and  defendant  excepted. 

Defendant  then  introduced  Eli.  Fbm,  who  proved  that  £S- 
ram  Hall  and  others  worked  upon  the  stables ;  that  SIsde. 
employed  them,  and  that  defendant  did  buitd  the  stables^ 
and  upon  being  asked  what  was  the  value  of  the  stablea — 
what  it  was  worth  to  finish  them — the  Conrt,  upon  objeotion 
made,  refused  to  allow  the  question  answered,  and  defendants 
excepted. 

And  these  rulings  Counsel  for  defendant  assign  as  mtot^ 

ThoS.  H.  Dawboh,  for  plaintiff  in  error. 

MlLLEE  &  Hall  ;  Cook  k  Moktfort,  contra. 

By  the  Court. — ^Bemnino,  J.  delivering  the  opinion. 

81ade,  the  plaintiff  in  error,  had  the  right,  by  the  article* . 
of  agreement,  to  receive  payment  from  the  Nekons  i<x  ottft- 
balf  of  the  "  net  expense"  he  incurred  in  finishing  the  boiU-^ 
ing,  &c. 

In  order  to  show  what  the  net  expense  was,  be  offered  ta. 
prove  the  value  of  the  work.  This  he  was  not  allowed  to  d» 
bjr  the  Coort.     Ought  he  to  have  been  alloved  to  do  it  t 
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We  tUok  not,  the  oircamatuices  hang  enoh  as  thej  were. 
The  expense  a  man  incurs  in  bnilding  »  house,  may  be  les» ' 
wit'  may  be  greater  than  the  Talne  of  the  house.  This  is 
obrioos.  Yalne  and  expense^  in  saeh  a  eas^  are  therefore ' 
ii«t  Bynonymovs  terms. 

[1.]  If  Slade  had  shown  that,  for  some  reason,  lie  could 
not  proTe  what  was  the  net  expense  to  him  of  the  building, 
&0.  it  doQbtless  would  hare  been  his  right  to  bring  forward 
•fidence  of  as;  sort,  from  which  an  inference  of  the  prolK^ble 
net  expense  nught  be  made.  He,  however,  had  laid  oo  foun- 
dation for  the  introdaction  of  this,  a  sort  of  aeoondary  eri- 
dsnce. 

A  party's  books  of  account  are  admissible  for  him  on  the 
^oond,  alone,  that  there  is  no  better  evidence  to  which  he 
can  resort.  If  he  has  other  means  of  proving  the  acconnt. 
In  cannot  resort  to  his  books.  And  he  has  other  means  of 
jffoving  it,  when  there  exists  a  witness  by  whom  he  can  prove 
it. 

In  the  present  case,  every  item  in  the  account — an  account 
censieting  of  a  number  of  items,  amounting,  in  all,  to  over 
$800,  except  two  or  tliree  of  small  amount,  is  such  as  shows, 
of  itseli^  that  some  witness  exists  by  whom  it  can  be  prored, 
if  true. 

The  plaintiff  in  error  offered  nothing  as  an  excuse  for  haT- 
ing  falled^to  call  such  witness ;  he  did  not  offer  to  show  tlie 
death  of  such  witness,  or  his  removal  beyond  the  limits  of  the 
State,  or  to  show  the  existence  of  any  other  obstacle  that 
would  prevent  a  resort  to  such  witness. 

And  then  the  account,  itself,  was  made  out  ledger-wise, 
and  it  may,  perhaps,  have  had  upon  its  face  other  marks  of 
BWfucion. 

The  Court  below  would  not  receive  the  book  in  endenoe, 
bat  the  reason  why  the  Court  would  not,  does  not  appear. 

Upon  the  whole,  we  cannot  say  that  we  think  that  the 
Court  erred  in  excluding  this  book  of  account. 
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Cotuiaj  Pf.  Doilcr. 


No.  68. — Earnest  C!ochtot,  plaintiff  in  error,  v».  Riohmohs 
DoziBs  and  Jass  Dozikb,  defendants. 

[1.]  A  wmrant;  for  larceoy  being  pat  in  the  budi  of  the  Constable  irith 
directiona  from  the  proiecutiog  officer  to  arreit  the  deftndnnts,  which  ho 
ujs  he  did,  h;  DOtilyiDg  them  tblit  he  had  ft  iruTuit  for  tbetn,  and  thef 
enbioitted  to  the  arreat ;  the  officer  accompanied  then  to  their  home,  re- 
nuined  all  night  with  them  at  their  house,  and  went  with  them  before  th« 
Hagutrate  the  next  day:  Held,  that  this  coDBtiluled  an  arrtil,  ootwith- 
■taidiog  thcj  were  not  actaallj  depriTed  of  their  liberty,  or  pergonallj 

'    gnarded  bj  the  officer  or  any  poue. 

Trespass,  in  D00I7.    Tried  before  Judge  Powers,  April 
Term,  1856. 

Bidmond  Dozier  and  his  wife,  Jane,  brought  their  action 
of  trespass  against  Earnest  Courtoy  for  false  impriBonment. 
Upon  the  trial,  plaintiffs  offered  in  evidence  the  affidavit  of 
tiie  defendant,  charging  them  with  larceny,  tho  warrant  upon 
irhich  thej  were  arrested,  and  the  proceedings  before  the 
Magistrates  in  the  preliminary  investigation  had  before  them. 
Also,  the  evidence  of  the  arresting  officer,  Elijah   Cal- 
BOCK,  Constable,  who  testified,  that  he  went  to  Perry,  Hous- 
ton Connty,  and  the  Solicitor  General  told  him  to  arrest  the 
parties,  which  be  did,  defendant  telling  him  also  to  do  so; 
witness  told  Doxier  he  must  go  to  Pooly  County ;  he  stated 
he  would  do  so  as  soon  as  he  oonld  arrange  his  bosiness  in 
ferry ;  that  Doiier  was  anziona  to  leave  to  come  on  home ; 
he  lived  at  Vienna;  started  abont  two  boors  by  snn  that 
evening ;  that  tbey  came  on,  and  after  night  Dozier  wished 
to  stop  and  camp  on  the  road,  bnt  witness  persuaded  him  to 
go  on ;  did  not  command  him,  bnt  persuaded  him,  because 
tbey  bad  nothing  for  themselves  or  their  horses  to  eat ;  put 
in  fresh  horses,  and  Dozier  and  his  wife  drove  on  by  them- 
selrefl  and  left  witness  a  long  way  behind ;  did  not  put  any 
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one  orer  them  to  gaud  them ;  th»t  witness,  before'the  cbange- 
of  horees,  bad  drivea  the  mgon  a  short  distance ;  it  was  25- 
lOiles  from  Peny  to  Vienna ;  the  niglit  Tas  a  little  cool ;  it 
vas  in  the  latter  part  of  October,  18M ;  iritnesa  came  on  to- 
Yienna  just  before  day;  staid  at  Dosier's  until  morning ;  did' 
not  restrain  in  any  way  either  of  them ;  they  went  where  they 
pleased  without  being  guarded,  and  had  liberty  to  do  so ;  and 
they  went  before  the  Magistrates  the  ereiiiiig  next  after  they 
got  home ;  at  Ferry,  stated  to  Dozier  and  wife  that  he  had  &• 
warrant  for  their  arrest.  They  were  not  restrained  any  way 
or  guarded,  but  let  go  at  liberty  for  five  or  aiz  honro,  and 
were  anzions  to  retnm  home,  and  intended  to  have  done  so, 
ibaving  completed  their  business. 

The  evidence  here  closed,  and  Oonnsel  for  defendant  i*- 
queeted  the  Court  to  charge  the  Jury,  "  That  when  the  officer 
had  a  warrant  for  the  arrest  of  plaintiffs,  and  simply  notifies 
.plaintiffs  that  he  haa  a  warrant  for  their  arrest ;  but  suffers - 
them,  unguarded,  to  go  about  any  where  attending  to  their  buft- 
inesa,  is  matter  for  the  Jury  to  consider  whether  it  was  such 
a  dnreea  as  would  entitle  the  plaintiff  to  recover  in  an  action 
of  trespass."  This  charge  the  Court  refused  to  give,  but  did 
charge :  "  That  if  said  ofiGcer  with  the  warrant  notified  the 
plaintiffii  he  had  a  warrant  for  them,  and  came  to  arrest 
them,  and  they  submitted  to  the  arrest,  and  the  officer  went 
from  Dooly  County  to  Perry  to  make  the  arrest ;  and  baring- 
done  so,  went  before  a  Justice  of  the  Peace,  it  was  such  diK- 
ress  as  entitled  the  phuntiff  to  recover  and  the  Jury,  had  only 
to  consider  the  amount  of  damages  the  plainti&  sustain  by 
such  duress." 

To  whioh  charge  and  ref^al  to  charge,  Counsel  for  defimdr- 
•Qt  excepted. 

Thouas  H.  Dawson,  for  plaintiff  in  error. 
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-^  the  CWrf.— Ldhpedi,  J  deliTering  the  opinioa. 

'[10  The  Circuit  Judge  cbarged  the  Jnry,  tlutthe&cts  pro- 
Ten  in  this  owe  constitated  an  arrest.  And  ve  think  he  WM 
Bght.  Whether  the  Cooatable  may  not  hare  been  gailt;r  of 
an  escape  in  extending  to  the  Doeiers  the  liberty  which  he 
'Jid,  ifl  anoUier  question. 


ISo.  64. — ^William  Sladi,  plainUff  in  error,  «a.  David  S. 
LiTTLB,  defendant. 

[1.]  Id  an  aetieiiof  d«edt,&)iitid»donknpTes«nUtiOBofiolT(Da7,  tbeCourt 
ctatugsd  at  foUoiri:  "That  if  ths  dcboduit  npTMuWd  &f*a  good  tot 
his  debU  tud  solTeiil,  then  pl&intiff  is  entitled  to  recofer,  if  thej  find  it  to 
b«  proven  that  he  waa  insoWtnt,  and  that  def^dsnt  knew  it  *t  the  time  of 
tliaula'."  ^eU,  that  thil  charge  wHemiDeoD). 

Deceit,  in  Dooly.  Tried  before  Jndge  Powebs,  April 
Teno.lSde. 

David  S.  Little  brought  his  action  on  the  ease  for  deceit 
-agunst  William  S^e,  ohargtng  a  falae  reproswtatioQ  as  ta 
Hie  Bolvenoy  of  one  Eli  Penn. 

Upon  the  tfial,  the  plaintiff  offered  in  evidence  the  answers 
of  Dakikl  8.  MoCOT  to  certun  interrogateriee,  vho  testified, 
that  he  and  T.  M.  Jackson,  aa  agents  of  plainti^  sold  a  bug* 
.gy  to  Eli  Fenn.  William  Slade,  the  defendant,  recommended 
him.  Slade  aud  to  witness,  upon  being  inquired  of  by  wit- 
ness, that  Eli  Fenn  waa  acquainted  with  him,  and  had  been 
for  some  time,  (?)  and  that  he,  Fenn,  was  good. for  his  con- 
tracta,  as  far  as  he  knew.  After  the  note  given  for  the  bng- 
,gy  fell  due,  witness  called  on  defendant  and  told  him  that  he 
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would  not  have  sold  the  boggy  to  Feiin  but  for  his  recom- 
mendation. Defendant  replied,  that  it  would  or  Bhonld  be 
pud.  Defendant  recommended  Fenn  juat  before  the  sale 
of  the  bnggy,  and  at  the  time  of  the  sale,  about  April  or 
May,  1653 ;  not  cert&in  as  to  dates ;  the  words  used 
are  such  as  witness  has  answered ;  when  Fenn  was  called 
on  to  pay  for  the  buggy,  defendant  said  he  was  a  very 
clever  fellow,  and  might  be  responsible ;  but  that  was  not 
what  he  svd  when  he  recommended  him ;  defendant  then  said 
he  bad  property  about  him,  but  it  was  not  his  own.  He  fur- 
ther answered,  that  but  for  thb  recommendation  the  buggy 
would  not  hare  been  sold  to  Fenn. 

Jambs  R.  Nelsok  answered,. by  interrogatorieB,  that  Eli 
Fenn  resided  in  Oglethorpe  a  part  of  the  year  1852 ;  he  lived 
with  William  Slade,  and  was  his  bar-keeper  of  the  hotel  kept 
by  William  Slade ;  that  is,  attended  to  the  passengers,  bag- 
gage, tte.  at  the  hotel ;  be  beard  defendant  say,  in  the  fall  of 
1852,  that  Fenn  was  insolvent,  but  did  not  say  from  what 
time  defendant's  insolvency  dated. 

Sahdel  Dawson,  by  answers,  testified,  that  he  called  at 
Blade's  in  1852,  in  January  or  February,  and  inquired  of 
him  about  the  solvency  of  Eli  Fenn ;  Mr.  Slade,  at  that  time, 
4id  not  consider  turn  good  for  the  triSing  sum  of  ten  dollars ; 
witness  asked  Slade  to  stand  his  security  for  that  amount  and 
he  refused ;  Fenn  was  there  in  the  year  18S2  aseiating  Slade 
about  the  hotel,  though  does  not  know  whether  employed 
Aere  or  not;  left  Oglethorpe  between  February  and  Uay. 
Says  farther,  that  Fenn  came  to  witness  to  buy  goods  during 
the  time  he  staid  with  Slade ;  witness  asked  Slade  if  he  would 
become  responsible  for  them ;  and  he  would  not,  and  advised 
witness  not  to  sell  him  the  goods,  saying  at  the  same  time, 
be  did  so  as  his  friend. 

Eli  Fbnn  sworn,  testified,  that  he  purchased  the  bnggy 
from  one  Turner  M.  Jackson,  and  not  from  Daniel  S.  Mc- 
Coy ;  that  hp  did  not  know  any  man  at  the  carriage  shop  of 
plaintiff;  that  be  applied  to  said  Jackson  to  purchase  a  bng- 
gy on  one  evening,  and  was  told  by  him  that  he  would  see 

D,q,i,.cdb.GooyIc 


MACON,  JUNE  TERM,  1856. 


aiada  M.  LltUa. 


Samael  Dawson  snd  Francia  Lippett,  and  if  they  said  bo> 
witness  could  get  the  boggy ;  witness  told  him  he  would  not 
baTS  the  baggy  trader  such  circumstoncea.  The  next  morn- 
ing, as  witness  was  passing,  Jaokson  called  him  and  aold  him 
the  buggy ;  no  person  was  present  but  witness  and  Jackson^ 
and  that  he  did  not  know  Daniel  S.  McCoy,  and  berer  bought 
any  buggy  from  him ;  tbat  Slade  may  hare  known  he  was  in- 
solvent-; he  paid  SUde  all  the  money  he  owed  him  before  hs 
went  to  Oglethorpe,  except  a  small  sum ;  the  larger  portion 
of  witness'  property  was  sold  before  he  went  to  Oglethorpe  ; 
was  in  pcnsessioA  of  two  negroes  in  1853  which  belonged  to 
his  wife ;  agrcied  to  give  $150  for  the  buggy,  which  amount 
he  didnot  pay ;  had  it  in  his  possession  when  judgment  was 
obtained,  and  since  a  horse  and  buggy  which  he  afterwards 
sold. 

To  the  introduction  of  all  which  testimony  defendant  oIk 
Jeeted. 

Verdict  for  plaintiff. 

Defendant  moved  a  rule  for  a  new  trial  oa  several  groands : 
1st.  Because  the  Court  charged  the  Jury,  that  if  the  de- 
fendant represented  Eli  Fenn  as  good  for  his  debts  and  sol- 
vent, then  pluntiff  is  entitled  to  recover,  if  they  find  it  to  be 
proven  that  he  vae  inaolvent,  and  that  defendant  knew  it  at 
the  time  of  the  sale. 

.2d.  Because  the  Jury  found  contrary  to  evidenoe. 
3d.  Because  the  Jury  found  contrary  to  law. 
4th.  Because  the  Court  erred  in  admitting  in  evidence  the 
ooBwers  of  McCoy,  as  to  what  Slade  said  aboat  the  insol- 
vency of  Fenn  after  the  sale  of  the  buggy. 

The  Court  over-raled  the  motion,  and  defendant's  ^Counsel 
excepted. 

Thos.  H.  Dawson,  for  plaintiff  in  error. 

Cook  &  Montfort,  for  defendant. 

J3i/  the  Court. — Bennino,  J.  delivering  the  opinion. 

-£1.]  The  charge  of  the  Court  was,  "  That  if  the  defendant 
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TX«|nt«atad  Bli  Fena  as  good  for  hto  debts  and  solreot,  thu 
't)u  plaintiff  ]»  mtitled  to  reoorer,  if  they  find  tt  to  be  proven 
•tiwt  be  WM  ioBolTeat,  wd  th&t  defeodut  knew  it  at  tlie  tio» 
-ojf  theule." 

The  endcoce  o«  ^  point  as  to  the  represeatatioB,  wae  that 
^one  MoCoj,  ud  watasfoUoffs:  "thathe"  (McOoy)  "aad 
T.  M.  JacktoDf  M  agenta  of  plunti^  add  a  buggy  to  EU 
fens.  William  Slade,  tiie  defeDdant,  recomBoended  him; 
Slade  Bud  to  witBeaa,  upoa  being  inquired  of  by  witness,  that 
SU  Feon  vaa  aoqnainted  with  him,  and  had  been  for  some 
iim*t  and  that  he,  Fenn,  was  good  for  his  oontracta,  as  far  aft' 
In  knew." 

Was  the  oIi«i^  vij^  ? 

To  render  a  r^pceeentation  of  MlTeooy  actionable,  serenl 
things  must,  evea  according  to  Ptuley  v».  Freeman,  (3  Term 
.fii^.)  eooMur,  sad  among  them  these : 

1.  The  par^  who  makes  the  remresentation  most  know  'A 
to  be  false ;  the  party  to  whom  it  is  made,  moat  not  know  it 
-to  be  false. 

2.  The  araonnt  for  which  the  representation  intends  to 
.aay  that  tha  penen  for  whom  it  is  made  is  good,  should  w^ 
peat  with  reasonable  certainty  in  the  representation,  lla 
rof  resentation  in  Paatejf  v».  Freeman  stated,  that  the  person 
vonld  be  good  for  sixteen  bags  of  coohineaL 

8.  The  repnoantatioa  most  be  one,  the  parties  to  whioh 
.are  the  parties  to  tke  notion  or  their  known  agents. 

Uitte  of  these  things  ooocnr  in  this  representation. 

Shore  ia  ncdhing  iib  the  evidence  going  to  show  that  Little 
•was  not  aeqnunted  with  Fenn's  condition,  as  to  solvency. 

And  if  there  had  berar  anything,  the  charge  was  such,  that 
Jt  would  have  excluded  it  from  the  Jury. 

And  then,  for  what  amount  is  it  that  the  representation 
intended  to  say  that  Fenn  was  good?  "Good  for  his  oon- 
^tracts."  What  contracts  ?  Contracts  to  an  amount  indefi- 
utely  large  ?  Contracts  already  made  ?  Contracts  not  ez- 
•ceeding  in  amount  those  already  made?  Contract?  similar 
4o  those  already  made  ?    Similar  in  amount  ?    Similar  in  ih» 
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time  of  credit  ?  Similftr  in  the  fiosBideratioti  ?  Is  there  smy 
Aertainty  that  the  reproMntstioti  intended  to  amy  tba  SI»d» 
ms  good  for  ft  hnggy  I    There  fs  none. 

And  lastlj,  how  oftn  Little  uy  that  this  repVMoitation  vu 
made  to  him  f  The  proof  is,  that  it  was  made  to  McCoj. 
It  IB  tme  that  the  proof  alflo  is,  that  MoCoy  was  his  agent;: 
bdt  there  is  no  proof  that  Slsde  knew  this.  And  it  it  mmply 
imp'ossihle  that  Slade  ooold  hare  intended  to  deeave  Idttt^ 
tf  he  did  not  know  that  M0C07  was  Tepresenting  Little. 

In  addition  to  all  this,  It  may  be  asked  whether  the  repro> 
Kntation  really  amonnted  to  a  podtive  statement  that  Fenn 
was  solvent  at  all.  "  As  far  as  he  knew."  Does  a  iQan  whfr 
speaks  thus  assume  to  know  t  Bather,  does  he  not  intimatfr 
that  he  does  not  know  and  hint  that  farther  inquiry  (raght  to 
be  made  f  It  is  to  be  remembered  that  Slade  did  not  toIqd- 
teer  this  representation.  He  made  it  not  even  at  the  instanee- 
of  Feno,  bat  solely  at  the  insanee  of  McCoy,  Little's  agent- 
He  made  it  in  answer  to  McCoy's  inquiry. 

Upon  the  whole,  we  Aink  that  the  charge  of  the  Coart  was 
NToneons. 

I  remark  for  myself,  that  I  do  not  acquieece  in  Pauley  vs. 
^eeman,  and  the  cases  which  follow  that  case.  See  Sm- 
agt't  JBx'n  m.  Jacktim,  decided  at  Hactm,  Jannary,  1856. 


Ko.  65. — Daitibl  M.  Shinb,  plaintiff  in  error,  vb.  Jaiubb  W. 
Brows,  defendant. 

[1.]  Tha  Le^jUtare  fau  the  constitntioBd  power  to  Mtlioriie  tbe  Otiiaarj 
of  onj  cOQDtj  to  grant  letter*  of  gaardiuiBbip  to  &  particuln  person  r<^ 
ding  io  that  conntj,  notirithatanding  tbe  minor  may  live  in  anotber  com^. 

Application  for  gnardianehip.    Dooly.    De<aded  by  Jadg* 
FowBBS,  April  Tern,  1866. 
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Junes  W.  Brown  Applied  to  the  Conrt  of  Ordinal^  oT 
D00I7  County,  to  be  appointed  gnardian  of  the  penon  andi 
property  of  Danieline  Whitaker  Shine,  a  minor  under  the 
age  of  fourteen  years,  the  daughter  of  applicant's  wife  by  her 
former  hiiaband,  Daniel  W.  Shine,  jr. ;  this  application  was. 
resisted  by  Psniel  W.  Shine,  sr.  the  grand-father  of  the  nu- 
.nor  child,  who  resided  in  Twiggs  County. 

The  Court  decided  the  issue  in  faror  of  Brown,  and  th« 
caveator  appealed  to  the  Superior  Court. 

Pending  this  appeal,  the  caveator,  Daniel  W.  Shine,  ap- 
plied to  the  Legislature  and  had  an  Act  passed,  providing 
■*'  that  the  Ordinary  of  Twiggs  County  he,  and  he  is  hereby, 
authorized  to  grant  letters  of  guardianship  for  the  person  and 
property  of  Danieline  W.  Shine  to  her  grand-father,  DanielW. 
Shine  of  Twiggs  Co.  upon  his  giving  bond  and  security,  as 
now  required  by  law,  and  by  complying  with  the  St&tntes  in 
such  case  made  and  provided." 

And  the  case  was  argued  and  decided  upon  the  follovring 
agreed  state  of  facts,  to-wit : 

That  Danieline  W.  Shine'is  the  daughter  of  Daniel  W. 
Shine,  jr.  late  of  Twiggs  Oonhty,  deceased,  and  of  Frances- 
A.  now  wife  of  James  W.  Brown,  the  applicant,  formerly 
IVances  A.  Shine  and  wife  of  Daniel  W.  Shine,  jr.  and  that 
8ud  Danieline  W.  is  the  grand-daughter  of  Daniel  W.  Sfaine; 
that  she  is  now  about  two  years  of  age,  and  was  bom  after 
her  father's  death  of  said  County  of  Dooly,  where  her  mother 
then  resided ;  that  said  child  has  ever  since  resided  in  sud 
eoonty ;  that  in  the  month  of  October,  1866,  James  W. 
Brown  applied  for  letters  of  guardianship  to  the  Ordinary  of ' 
Dooly,  and  that  citation  was  issaed  and  Twas  published, 
according  to  law,  thirty  days  before  the  first  Monday  in  De- 
cember of  that  year ;  that  on  the  30th  day  of  November, 
1865,  the  said  Daniel  W.  Shine  filed  his  objections  to  said 
application  in  the  office  of  the  Ordinary  of  said  county,  which 
objections  are  of  file  in  this  Court,  and  claimed  the  gnardian- 
ihip ;  that  on  the  first  Monday  in  December,  the  applica^n<i 


,.cdb.Gooyk" 


«Mi  objeotioBB  tama  qb  to  be  heftrd,  when  the  Ordinu-y  ap- 
puokd  the  ajiylioaiit,  J.  7.  Brown,  gmar.  From  whioLJodg- 
Mot  D.  W.  Shins  afpaalMl  aeoeardiog  to  law ;  that  peitding 
&»  ^^al,  Daniel  W.  Bbiae  procnred  a  bill  to  be  introdoMd 
Jn  llie  Legiilstnre,  whub  was  paeaed  and  astented  to  by  th^ 
QoTemor,  as  app««n  b;  a  certified  copy  of  the  same  hereto 
uiBezfld ;  that  neither  James  W.  Brown  or  hia  wife,  the  mo- 
Aw  of  Baid  iafut,  were  oo&aahad  aa  to  said  Act  or  assented 
to  its  paaaage,  btf  they  oppoasd  the  same ;  and  that  at  the 
Apr^  Term,  1856,  of  the  Court  of  Ordinary  of  Twigga  Co. 
Daniel  W.  Shine  applied  for  and  obtained  letters  of  gnas- 
diaoilup  of  the  person  and  property  of  said  minor  child,  in 
porsnaace  of  said  A«t  of  the  Legislatore. 

IFhfi  Oonrt  affirmed  the  judgment  of  the  Ordinary,  and 
€eiiDsel  for  defendant  ezo^ted. 

£.  £.  k  W.  B.  Okooeik,  for  plaintiff  in  error. 

Hali.  &  MnxKK;  T.  H.  Gilbb,  for  defendant. 

By  the  Oourt. — IiDMFUIT,  J.  delivering  the  opinion. 

{!.]  The  only  question  snbsaitted  for  onr  decision  in  thb 
ease  is,  whether  ike  Act  of  the  last  Legidatare,  (1855-'6, 
JPampklet,  pp-  496,  '7,)  conferring  on  the  Ordinary  of  Twigga 
'Connty,  authority  to  appoint  Daniel  W.  Shine  gnardian  of 
liis  grand-child  is  constitaUonal  7 

The  Act  recites,  that  "  Whereas  Daniel  Shine  died  in  the 
Connty  of  Dooly  in  the  year  1853,  leafing  a  widow  and  one 
child,  and  Daniel  W.  Shine  of  Twiggs  Connty,  the  father  of 
said  Daniel  Shine  of  Dooly,  administered  on  the  estate  of 
■aid  Daniel  Shine,  and  now  has  the  property  of  said  estate 
in  his  possession  in  the  Connty  of  Twiggs,  and  desires  to  be- 
come the  gnardian  of  his  grand-child,  Daniel  W.  Shine — the 
property  having  been  derived  originally  by  gift  from  said 
Daniel  W.  Shine  to  said  Daniel  Shine  of  Dooly." 

TOL.  XX-48 
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It  therefore  enaotB,  **  That  the  Ordinary  of  Twiggs  Coutf 
'1)6,  and  he  is  hereby,  aathomed  to  grajit  lettera  of  goardias- 
ship  to.  the  pereoQ  and  property  of  Daaieline  WiShinetoher 
grsDd-fother,  Daoiel  W.  Shine  of  Tiriggs  County,  upon  his- 
giving  hond  and  Beenrity,  m  now  required  by  law,  and  l^" 
complying  with  the  Statutefl  in  snch  case  made  and  proii- 
ded." 

Why  b  this  law  not  ooutitntional  ?  It  ia  neither  a  jwSh 
<ual  nor  a  retrospective  Statute,  diTesting  verted  rights  m 
eontended  for  by  the  learned  Conneel  for  the  defendant  in 
«rror.  It  does  not  purport  to  interpret  any  existing  law,  nor 
to  adjudicate  any  ptivate  oontrorersy.  By  the  existing  law, 
jurisdiction  over  the  subject  matter  was  restricted  to  Dooly 
County,  when  the  minor  resides.  By  this  Act  it  is  given  to 
the  Ordinary  of  Twiggs.  It  is  only  a  repeal  of  the  old  law, 
pro  tanto;  and  who  doubts  the  power  of  the  Legislature  to 
do  this  ?  Had  sot  the  Legislature  the  right  to  confer  this- 
jnrisdiction  upon  any  county  in  the  State  ?  And  if  so,  why 
not  on  any  one  county  ? 

But  it  is  argued  that  this  Act  divests  vested  rights.  We 
do  not  so  understand  it.  What  right,  vested  or  even  inchoate, 
had  Brown,  the  btep-fatfaer  of  this  child,  to  the  goardianahipf 
Had  not  the  Ordinary  discretionary  power  to  delegate  tlus 
trust  to  him  or  any  one  else  !  Such  we  understand  tobetbe 
law.  And  then  it  should  be  borne  in  mind  that  guardisn* 
■hips  are  granted  for  the  benefit  of  the  infant  and  not  of  the 
guardian. 
'  We  are  very  much  inclined  to  the  opinion,  that  the  State, 
as  parent  patriae,  could  direct  the  Ordinary  to  confer  this 
trust  upon  any  particular  individual.     Why  not  7 

Whatever  may  be  sail  against  the  impolicy  of  this  Statute 
and  of  this  species  of  legislation,  nothing,  we  apprehend,  can 
be  alleged  against  its  constitutionality ;  and  in  a  contest  be- 
tween grand-father  and  step-father,  we  should  lean  strongly 
in  favor  of  the  former.  The  grand-parent  may  spml  the 
irard  by  over  indulgence,  and  that  is  the  worst  to  be  feared. 
There  is  no  danger  of  peculation  in  tiie  mangement  d  the 
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raUte.  Fortniuitoly,  in  this  cu«,  the  child  is  a  female. 
Boys  may  be  spoilt  by  laxity  of  diBciplme — girls,  rarely, 
Hba  beet  wires  and  the  best  women  are  those  who  are  cradled 
MiA  nonnshed  in  the  daily  enjoyment  of  the  kindest  and  ho- 
UutfeelingB  of  man's  nature. 


No.  66. — Adolphtjs  D.  Kbndbick  and  Milks  L.  Gkexk, 
executors  of  James  A.  Everett,  deceased,  plaintiSe  in 
error,  tt«.  Hbkrt  H.  Whitfield,  administrator  of  Eliza- 
beth Whitfield,  deceased,  defendant. 

[1.]  Where  a  bill  Is  filed  to  let  to  ut  equitable  defence  to  an  action  ai  Law: 
&U,  lit,  (hat  CbaneeiT  Lm  jnriidicUon  in  the  count;  where  the  Commoa 
Imt  action  it  pendlog.  2d.  That  the  Amendment  Act  of  1853-'4  doei 
JWt  aDthorita  tbe  order  of  pleading  to  be  rcTentd  »□  aa  to  admit  a  dilatoir 
plea  to  be  filed,  and  after  the  defendant  has  pleaded  to  the  tnerita.  3d. 
That  where  the  want  of  jnrtsdiction  oTcr  the'  pcnop  ia  apparent  npon 
4he  face  of  the  biU,  it  iboald  be  taken  adTantage  of  bj  demurrer,  and  tb« 
.objection  comei  too  late  after  answer,  and  on  the  final  healing  upon  tho 


'         In  Equity,  in  Honston.    Decided  by  Judge  Fowzbs,  April 
Tenn,  1856. 

Henry  H.  Whitfield,  as  the  administrator  of  Elizabeth  - 
Whitfield,  deceased,  brought  his  action  of  complaint  against 
Adolphus  D.  Kendrick  and  Miles  L.  Green  for  the  recovery 
of  certain  slaves,  as  the  property  of  plaintiffs'  intestate.  To 
this  action,  pleas  of  the  general  issue  and  the  Statute  of  Lim- 
itations were  pleaded. 

There  had  been  one  trial — a  verdict  for  plaintiA  and  an 
appeal  by  defendant. 
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Fending  this  appeal,  the  defendants,  aa  tbe  ezecntora  of 
James  A.  Everett,  deceased,  filed  a  bill  agunst  the  plainti^ 
(irho  then  resided  in  Polubi  Coonty,)  retnniable  ^  the  8tt- 
perior  Court  of  HoaBt<Hi  Connt; ;  the  object  of  vhioh  bffl 
was,  to  prevent  a  final  judgmeDt  against  them  at  GomaKin 
Law,  hy  setting  np  certain  equitable  eireumttanee*  hj  way  of 
defence,  and  in  support  of  their  plea  of  the  "  statutory  bar" 
to  said  Common  Law  action. 

In  conformity  to  the  prayer  for  it^'onction,  the  bill  ma 
sanctioned  and  the  action  at  Law  enjoined. 

To  this  bill,  an  answer  by  the  defendant  was  regularly  filed 
in  Court,  and  the  cause  set  down  for.  trial  for  April  Term, 
1856. 

Daring  said  April  Term,  this  equity  cause  came  on  to  be 
tried,  when  Coaneel  for  complainants  submitted  the  bill,  and 
answer,  and  proof  to  the  Jury ;  the  defendant  offered  no  evi- 
dence ;  and  at  the  close  of  the  argument  before  the  Jury^ 
Coonsel  for  defendant  moved  the  Court  to  dismiss  the  bill,  so 
far  as  the  relief  prayed  for  was  concerned,  on  the  ground 
that  the  Court  bad  no  jurisdiction  to  grant  such  relief,  be- 
cause the  plaintiff  at  law  and  defendant  in  the  bill  was,  at  the 
time  of  suing  at  Law,  and  of  filing  the  bill,  a  resident  of  the 
County  of  Pulaski.  Counsel  for  complainants  resisted  this 
motion,  because  no<  demurrer  or  plea  to  the  jurisdiction  had 
been  filed,  and  the  motion  came  too  late ;  and  also,  becania 
the  Court  had  jurisdiction,  said  bill  having  been  Gled  simply 
to  aid  defendants  in  their  defence  to  the  said  Common  Law 
action. 

The  Court  sustained  the  motion,  and  passed  an  order  dis- 
missing said  bill  for  want  of  jurisdiction.  Complainants  ex- 
cepted and  assign  this  decision  as  error. 

James  S.  Scabborouoh  and  GsoRQa  R.  Hunter,  for 
plaintiffs  in  error. 

S.  T.  Bailby,  contra. 
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£y  the  Court. — ^Lumpein,  J.  delirering  tbe  optnioD. 

^1.]  IMd  the  SaperiJtr  Oowt  of  Honflton  County  ban 
jirisdietioQ  t    We  are  clear  that  it  did. 

The  bill  is  filed  to  aid  the  defence  to  the  aotion  of  trover. 
It  seeks  to  set  ap  an  equitable  bar  to  defeat  the  plaintiffs'  re- 
eovery.  Neither  the  case  of  Jordan  f  Jifrdofn  and  Cartef 
Bor  anj  other  decided  hj  this  Court  confliote  with  this  opin- 

In  that  case,  the  defendant  at  Law  jtroposed  not  only  to 
prevent  a  jsdgoieat  on  the  note  ened  in  TVonp  Oonnty,  where 
tbe  defendant  resided ;  bat  the  bill  charged  the  plaintiff  at 
Law  and  his  confederate  with  having  cheated  her  intestate  out 
of  some  975.000  by  their  fraudulent  appropriation  of  bis  pro- 
perty, and  prayed  an  account  of  this  whole  matter.  This 
Court  enforcing  the  role  of  the  Constitution,  that  defendants 
in  equity  must  be  sued  in  the  county  of  their  residence,  when 
at  could  be  done,  sustained  the  plea  to  the  jurisdiction  of 
Troup  Court,  as  to  the  alleged  fraud. 

But  no  decree  is  sought  against  tbe  defendant  in  this  case, 
except  that  he  shall  be  perpetually  enjoined  from  recovering 
the  negroes  for  which  he  has  sued  for,  the  very  judgment 
ih&t  would  be  rendered  at  Law,  provided  the  defence  could  be 
made  available  in  that  forum.  In  other  words,  the  bill  is  not 
aggressive,  but  strictly  defensive. 

In  Houston  County,  Everett  and  his  representatives  have 
been  in  tbe  peaceable  possession  of  these  negroes  for  near 
thirty  years.  It  is  attempted  to  recover  them  from  them. 
Where  should  the  title  or  "the  cause"  be  tried,  in  the  lan- 
guage of  the  Constitution  ?  Would  not  reason  say,  in  Hous- 
ton County  ?  The  executors  of  Everett  are  not  pursuing  the 
WhitGelds,  but  the  WhitGelds  them.  The  executors  are  de- 
.fending,  and  consequently,  are  entitled  to  have  their  rights 
passed  upon  and  the  defences  set  up,  whether  legal  or  equi- 
.tahle,  at  home. 

Suppose  the  Legislature  were,  by   four  lines,  to  authorize 
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a  Common  Law  Jury  to  decree  so  u  to  meet  oat  adequate 
relief  according  to  the  exigences  of  the  case,  as  shonld  have 
been  done  long  ago ;  Equity  and  Law  wonld  be  fused,  the  par- 
tition wall  which  vse  so  long  separaCbd  would  be  completely 
broken  down.  In  that  eTCnt,  Evwett  oould  make  bia  equi- 
table defence  avulable  at  law ;  and  it  would  never  occur  to 
any  one,  that  he  would  have  to  follow  the  Wbitfields  to  Fulaeki. 
Indeed,  it  is  not  entirely  certain  that  the  equitable  bar  which 
is  here  set  np  wonld  not  be  good  at  Law.  True,  the  Act  of 
1820  only  allows  plaintiffa  to  sne  at  Law,  whenever  they  ccm* 
oeire  they  can  get  along  at  Law.  Why  not  allow  defendants 
to  set  up  an  equitable  defence,  such  as  the  lapse  of  time,  ka. 
at  Law?    Is  it  a  violent  or  forced  construction  of  the  law 7 

Bat  whether  this  be  so  or  not,  it  serves  to  illustrate  the 
wrong  and  iDJnstice  of  driving  the  Everetts  into  another 
county  to  make  ont  their  defence  to  the  action  of  trover,  in 
Houston. 

Were  it  necessary  to  suetaia  the  jurisdiction  in  this  case, 
we  would  not  hesitate  to  re-afiSrm  the  several  adjudications 
heretofore  made  by  this  Court,  to  the  effect,  thai  the  want  of 
jurisdiction,  as  it  is  alleged,  appearing  on  the  face  of  the 
bill,  the  defendant  should  have  taken  advantage  of  it  by  de- 
murrer. And  that  having  submitted  to  answer  the  bill,  the 
objection  comes  too  late. 

Nor  does  the  Act  of  1853-'4,  allowing  either  party  to 
amend  at  any  stage  of  the  proceeding,  cure  this  omission. 
This  Statute  can,  u  it  has  done,  at  the  hands  of  this  Court, 
receive  the  broadest  and  most  beneficial  interpretation  with- 
out reversing  and  confounding  the  whole  order  of  pleading 
and  involving  the  absurdity  of  permitting  a  party  upon  the 
appeal,  after  he  has  pleaded  to  the  merits  of  a  cause,  to  plead 
in  abatement  of  the  action  for  want  of  jurisdiction  over  the 
person.  The  Legislature  never  intended  to  sanction  such  an 
anomaly , 

The  party  may  amend  at  any  time  and  in  all  respects,  by 
striking  out  or  adding  such  matter  as  is  suitable  to  the  plead- 
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bgs,  ftt  the  stage  of  the  cause  when  t^  ameadmeat  is  offer- 
ed. 


No.  67. — Thohas  Andebbon  et  at  plaintiffs  in  error,  vi. 
John  B.  Lbwis,  defendant  in  error. 

[1.]  In  »  cl«im  cue,  •  jodguMDt  In  faror  of  the  dalmuit  ud  agnioit  tka 
KpruenUtire*  of  the  derendaat  in  the  cUlmjE./"'  eitabliibing  tfaecopjof 
tbe  de«d  t«  the  luid  levied  on,  miide  bf  that  defuidmiit  to  the  claimant,  U 
adminlble  In  •ridence  for  tbe  claimanL 

Clum,  in  Dooly  Superior  Court.  Tried  before  Judge 
PowBHB,  April  Term,  1856. 

A  fi.  fa.  in  favor  of  Thomas  AnderBon  and  others  against 
Charles  H.  Bice,  bearing  date  July  16ih,  1846,  was  levied 
on  lot  of  land  No.  86,  in  the  10th  district  of  Doolj  County, 
ind  the  land  was  clunied  by  John  B.  Lewis. 

On  the  trial  of  the  claim  case,  plaintiSs  in  fi.  fa.  intro- 
dnced  in  eridence  a  grant  from  the  State  to  CbArles  H.  Rioe, 
of  the  lot  in  dispnte.  Flaintiffa  then  introduced  their  ji.  fa, 
and  closed.  The>./<z.  was  dated  13th  July,  1846.  Several 
vftnesses  were  sworn  by  claimant,  and  testified  as  follows : 

Pbilbuoh  Bohankoh  testified  that  the  clumant  went  into 
possession  of  the  lot  in  controversy  in  1846 ;  that  olumaat 
showed  him,  in  1846,  a  deed  to  said  lot,  pnrportiog  to  have 
been  made  by  Charles  H.  Bice  to  claimant;  that  the  name 
of  Bennet  Parvis,  J.  P.  was  signed  as  a  witness  to  said  deed; 
tbat  he  bad  often  seen  Bennet  Parvis  write,  and  the  name 
was  in  his  hand-writing;  that  clumant  has  been  in  possession 
ever  since. 

Bknvr  Pabtis  testified,  that  he  had  no  reodlection  of 
.  . .  Coo>^lc 
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ever  having  witnessed  such  a  deed,  bet  hu  frequently  wit- 
ttessed  de^ds  of  which  he  has  no  recollection. 

Wh.  R.  Brown  testified,  that  he  had  no  recollection  of 
ever  having  witnessed  snch  a  deed. 

FoLTON  K.  Lewis  testified,  that  clumant  went  into  poases- 
sioQ  of  asid  lot  in  1846,  and  has  remained  upon  it  ever  since ; 
that  he  witnessed  a  deed  to  said  lot  from  Charles  H.  Bice  tO' 
elaimant  in  1848 ;  that  he  does  not  know  that  Charles  H. 
Bice  had  made  any  previoos  deed  to  claimant,  but  the  par- 
ties so  said  at  the  time  referred  to,  and  that  it  was  homed  op- 
in  the  court-house,  and  that  this  last  deed  was  made  to  save 
the  trouble  of  establishing  a  copj  of  the  first  deed. 

KofiERT  B.  Daties,  Clerk  of  Dooly  Superior  Court,  testi- 
fied that  the  coart-hoose  in  Dooly  County  was  burnt  up,  and 
he  Bupposea,  all  the  records,  except  one  hook  of  the  Ordinary. 

John  B.  Lewis  (the  claimant]  testified,  that  he  placed  the 
deed,  "the  one  he  estabUBhcd,"  in  the  Clerk's  office  for  re> 
oord. 

Claimant  then  introduced  a  copy  deed,  bearing  date  Feb- 
nary  2d,  1846,  and  the  proceedings  and  order  of  the  Supe- 
rior Court  establishing  the  same  in  liea  of  the  lost  ori^nal, 
the  names  of  B«bert  Brovn,  William  B.  Brown,  and  BenDCt 
Panria,  J.  P.  appearing  to  said  deed  as  witnesses,  and  the- 
order  establishing  said  deed,  bearing  date  Kovember  Term, 
1850. 

PlaintiSs'  Counsel  objected  to  all  the  foregoing  testimony 
offered  by  claimant,  but  their  ohjectiODB  were  over-mled  by 
the  Court. 

Claimant  then  introduced  a  deed  to  said  lot,  made  by  Rice- 
to  him,  and  bearing  date  January  4th,  1848. 

The  evidence  having  closed,  the  Court  was  requested  by 
plaintiffs  in  fi.  fa,  to  charge  the  Jury,  that  if  claimant  claimed 
title  under  Bioe,  his  possessioQ  was  not  adverse  to  Biety  and 
the  Statute  of  Limitations  did  not  run  in  his  favor  previoaa 
to  his  purchase  or  deed  from  Bice,  and  that  the  pOBBMSicHi  of 
clamant  in  the  fall  of  1846,  was  no  bar  to  the  plaintiffs-— 
.  frhich  request  the  Court  refused  to  give ;  but  on  the  coatrary^ 
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tjb*lfe4  tbp  Jat^,  that  if  the;  believed  olaimant  mntintw 
ffmemoa  in  the  &11  of  1&46,  it  wa«  a  bar  to  plaintifiB*  ^ 
Jth  VtiK  bis  e«t»tdiBb«d  dctd. 

.  The  Jury  fomtd  the  projvecty  not  subjeet,  asd  plaintiSe  ezt 
W^l  and  «a»^  iw  ervor  (he  admittaDce,  bj  the  Coort,  of  thfr 
teetimony  of  Bobannon,  of  Folton  K.Lewis  andof  claimaiit^i 
also,  thgtt  th*  Co^rV  eir^d  in  aduitting  the  establiehed  deed 
Vl-fliid^ce,  ^d  in  ref\i4ing  to  charge  the  Jury  aa  requested^ 
wiin  ^r^tbe  charg*  it  did. 


THQiua  H.  Dawsok,  for  plaintifla  iit  error. 


Si/  the  Court. — Behmino,  J.  delivering  the  opinion. 

[].]  The  important  question  in  this  case  is,  vbetber  the 
Court  Tiw  right  in  admitting  to  the  Jnry,  at  the  instance  of 
the  claimant,  the  judgment  establishing  the  copy  deed? 
That  was  a  judgment  to  which  the  claimant  waa  the  party  on 
we  elde,  and  the  repreeentatives  of  Charles  H.  Rice  the  par- 
tit»  on  the  other. 

This  judgment  was  rendered  in  NoTember,  1850. 

The  levy  was  dated  the  10th  of  July,  1854. 

It  is  true,  that  in  general,  a  judgment  can  b«  given  in  eri-. 
depce  only  against  the  parties  to  it  and  their  privies.  There 
are,  however,  some  exceptions  to  this  mle-  A  judgment  or 
decree  that  is  of  the  mnniments  of  a  party's  estate,  may  be 
^ven  in  evidence  by  or  agunst  a  stranger.  (Ph.  Ev.  Cow. 
i  HilV»  Notea,  3  vol.  822,  920,  978.) 

And  (Aw  is  snch  a  judgment. 

If  this  judjpnent  ought  to  have  been  excluded  on  the 
ponnd  that  plaintiffs  were  no  parties  to  it,  why  also  onght 
HQt  the  plaintiffs'  fi.  fa.  to  have  been  excluded,  on  the  ground 
that  the  claimant  was  no  party  to  it. 

We  have  already  decided,  at  this  term,  that  the  sayings  of 
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Ilie  defendaat  in  ;!;  fa.  aijene  to  luB  intorest,  made  somt 
time  before  th«  lev;,  are  admiseible  for  the  claimuit  aoL 
agftinat  the  plaintiff.  {Smith  vt.  Cox;  Rou  ^  Laitch  ^. 
Borti.)  Dbea  not  a  judgment  against  the  defendant  m  jE./(t, 
and  in  favor  of  the  clumant,  atand  npoB  the  same  footing  at 
ttooh.  BajingB  ! 

.  It'doea,  certuuly,  if  it  is  a  judgment  by  confeBsion. 

.  If  this  judgment  iraa  admisaibld,  it,  of  itaelf,  oonstitotef 
sufficient  evidence  to  support  the  verdict.  We  ^ink  it  ma. 
It  Tould  be  a  waste  of  time  to  consider  the  other  qaestions 
in  the  case,  for  they  are  not  snch  as  vould  aa^orixa  this 
Court  to  grant  a  new  tria),  anless  they  had  been  made  the 
basis  of  a  motion  for  a  new  trial  in  the  Court  below- 


No.  68.;— Isaac  Dlfiniis,  sen'r,  et  al  plaintiffs  in  error,  m.. 
G.  J.  GBEEif,  administrator  of  David  M.  Causey,  de-; 
ceased,  dfefettdant'in  error.  - 

[l;]  All  the  proper^  of  &  defendant  iojadgment  ia  boood  alika  by  tlie  judg- 
ment i  Mid  tbit,  Bllhoagh  Boma  of  tbe  property  be  lucb  u  tbe  defendant 
holds  u  member  ofap&rtnerahip  vhicb,  itself,  ueedamll  of  its  property  tbr 
'  the  pajmcnt  of  it*  own  debts. 

In  Equity,  in  Crawford  Snperior  Court.  Tried  before  ■ 
Judge  FowBRS,  March  Term,  1856. 

This  wasa  bill  filed  by  G.  J,  Green,  adm'rofD.M.  C^nssy, 
dec'd,  against  Isaac  Dennia,  sr.  and  Isaac  Dennis,  jr.  The- 
bill  charges  that  D.  M.  Causey  and  one  J.  M.  Dennis  conn 
menced  business  in  Upson  County  in  1840,  as  partners,  ia  die-' 
sale  of  dry  goods;  that  the  partnership  lasted  about  two 
years,  when  it  was  discontinued;  that  J,  M.  Denois  had  no- 
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aeang  of  his  own  to  contrilate  bis  share  to  the  partnership 
capital,  and  Causey  liad  to  make  large  advances  on  account 
of  said  firm  from  hia  ovn  private  funds — theamoant  of  which 
is  not  positirelj  known,  but  an  exhibit  showing  an  advance 
of  some  9600  is  attached;  that  J.  M.  Dennis  died  in  debt  to 
tie  Sim  and  said  Causey,  and  is  etill  in  debt  to  them  to  the 
«monnt  of  six  or  seven  hnndred  dollars,  and  that  suits  are 
])eodiug  against  the  firm ;  nmong  them,  one  in  favor  of  Ray 
A  Co.  for  $400  or  $500,  which  will  require  an  additional 
expenditure  of  Causey's  private  funds ;  that  J.  M.  &  R.  Lea- 
Titt,  among  other  creditors  of  said  firm,  held  a  note  of  some 
9820  against  the  same,  which  the  said  Causey  &  J.  W.  Den- 
nis being  unable  to  pay,  agreed  after  the  partnership  ceased 
to  renew,  and  which  they  did  renew,  signing  the  firm  name  to 
the  note,  and  Isaac  Dennis,  senior,  father  of  J.  M.  Dennis, 
signed  also,  agreeing  at  the  time  to  become  responsible  for 
one  half  of  stud  debt,  as  a  donation  to  his  said  son,  or  in  con- 
sideration of  some  indebtedness ;  that  [after  the  death  of  J. 
a.  Denais,  the  said  Isaac,  senior,  acknowledged  his  Habilitj 
to  pay  one  half  of  said  note,  rnd  he  was  considered  so  liable 
hj  Causey  up  to  the  time  when  judgment  was  rendered  there- 
on ;  that  in  February,  1846,  separate  Jadgmenis  were  ob- 
tained by  the  Iieritts  on  said  note  against  Cansey  aa  survivor 
of  Bud  firm,  (J.  M.  Dennis  having  died,)  and   against  Isaac 
Denois,  senior,  as  joint  maker ;  that  J.  M.  Dennis  died  ia 
1845,  irithont  paying  his  indebtedness  to  said  firm  or  to  said 
Causey ;  that  be  lef^  property  worth  about  $1,000,  which  went 
into  the  hands  of  I.  Dennis,  sr.  and  I.  Dennis,  jr.  (the  brother  of 
J.  H.)  who  took  out  letters  of  administration  on  bis  estate. 
The  bill  charges  that  the  said  administrators  of  J.  M.  Dennis 
agreed  that  said  judgment  should  be  paid  oiit  of  the  estate  of 
the  said  J.  M.  and  Cansey  was  to  give  him  credit  for  the 
amount  so  pud ;  that  afterwards,  Cansey  served  them  with  a 
notice  to  pay  a  rateable  proportion  of  the  effects   of  said  J. 
M.  towards  the  satisfaction  of  said  judgment  and  the  fi.  fat. 
issoing  'thereon;  that  subseqnently,  Isaac  Dennis,  junior, 
pnrchaBed  said^  fat,  fraudulently  for  the  purpose  of  enfor- 
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(Ung  the  same  %i  some  future  day  ag&iiiBt  Oausey,  and  of  l«- 
leasing  la&ac  Dennis,  senior,  and  the  estate  of  J.  M.  I>einui 
from  the  payment  of  any  part  thereof;  that  said  ^. /a*,  were 
paid  off  vith  the  fimds  of  said  Isaac  Dennia,  senior,  sad  ef 
the  estate  of  said  J.  M.  Dennis,  and  not  with  the  fun&  oi 
Isaao  Dennis,  jnnior,  who  had  just  airired  at  the  age  of  21 
years,  and  had  no  means  of  his  own ;  that  aa  soon  as  the  said 
Jj.  fa».  were  thus  purchased,  sud  administrators  conunenoed 
administering  said  estate  in  a  most  fraudulent  and  illegri 
manner,  paying  an  account  of  9150  to  Isaac  Dennis,  senior, 
which  was  only  a  pretended  aocoant,  and  paying  other'  large 
sums  to  accounts  which  they  ought  not  to  have  paid,  and  in 
this  way  dissipating  said  estate,  refusing  to  pay  said  Causey 
anything  on  said  fi.  fat.  as  they  had  agreed  to  do ;  that  thCTS 
are  9^00  worth  of  effects  in  the  hands  of  said  administrators 
still  unappropriated,  besides  other  property— ^Uoh  as  a  honey 
cotton,  kc.  which  they  have  converted  to  their  own  use ;  that 
there  is  a  sufficient  amount  in  their  hands  to  satisfy  naiift. 
fat.  and  no  debts  against  eud  J.  )A.  except  said  fi.  fa, 
and  the  account  of  Causey,  and  th^  bill  clums  that  H 
«nght  to  be  applied  to  the  payment  of  said^./a«.  according 
to  the  original  agreement.  The  bill  charges  that  defendants 
beld  B»,idfi.faa.  three  years  before  the  death  of  Causoy,  and 
vera  often  informed  by  him  that  he  would  resist  its  payment 
jf  endeavored  to  be  collected  out  of  him ;  that  defendants 
wall  knew  that  the  firm  of  Causey  &  Dennis  was  insolvent, 
•nd  that  J.  M.  Dennis  was  indebted  to  said  firm  and  to  said 
Gansey;  that  they  did  not  press  aaiifi.f(u  during  Causey's 
life,  but  the  said  Isaac  Dennis,  junior,  caused  the  same  to  be 
levied  on  property  of  Causey  immediately  after  his  death, 
hoping  to  sell  the  same  before  any  one  conld  administer;  and 
that  said  property  is  advertised  and  will  be  sold  unless  the 
proceedings  are  enjoined  ;  charges  that  said  j{. /m.  are  paid 
off  in  equity ;  that  Isaac  Dennia,  junior,  has  admitted  to  cont- 
plainant  that  there  is  one  hundred  dollars  in  his  hands  to  go 
towards  the  payment  of  said  ^./a«.  &o. 

The  amendment  to  the  bill  charges  that  the  note  on  whiell 
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4iud  fL  fat.  are  founded  was  a  firm  note ;  thst  the  estate  of 
^f.  It.  Deonia,  after  paying  its  indebtedness  to  tbe  firm  ot 
<Jausey  &  Dennia,  or  paying  aaidfi,  fa.  wilt  be  solvent,  leaT'i 
iHg  ia  the  handa  of  the  admioietratora  some  $500 ;  that  Oaa-^ 
•ey,  aa  snTTiring  partner,  collected  out  of  the  effects  of  sud 

firm  tanked  orer  by  the  said  Isaac  Dennis dollaiBf 

irhich  vaa  paid  oat  to  partnership  debts;  that  complaiDant 
has  been  compelled  to  litigate  a  claim  of  S.  J.  Bay  k  Oih 
against  said  firm ;  that  he  has  paid  oat  in  defending  it  (100 

for  Counsel  fees,  and  that  hia  own  servieea  are  worth 

dollara ;  that  said  suit  wae  decided  in  favor  of  said  firm,  and 
$500  or  8600  thaa  saved;  that  Cansey,  at  the  time  of  hi| 
«teath,  did  uot  own  more  than  $1,800  or  (1.400  worth  of  pro- 
jMrty,  whitet  his  debts  amounted  to  (2.000 ;  that  complain- 
Ant  has  paid  cut  (300  in  expenses  of  administration,  besides 
-other  amoanta  on  account  of  thia  and  other  litigation ;  that 
said  Causey  is  hopelessly  inaolvent ;  that  said  Isaac  Dennis, 
Joaior,  knew  all  these  facta,  but  with  a  view  to  defraud  Can- 
Bey'a  estate,  and  to  prevent  the  Levitts  from  collecting  the 
a^  judgment  out  of  Isaac  Denms,  senior,  or  the  estate  of  J. 
U.  Dennis,  procured  the  transfer  of  said  fi.  fat. ;  that  no  at- 
tempt haa  ever  been  made  by  said  transferee  to  collect  said 
jL.fa».  out  of  Isaac  Dennis,  senior,  or  to  obtain  judgment 
e^amst  the  estate  of  J.  M.  Deniiia,  which  he  ought  to  have 
■done  in  justice  to  the  estate  of  Causey  and  his  individual 
creditors,  the  said  Isaac,  senior,  and  the  estate  of  J.  M.  Den- 
.nifl  being  both  solvent.  Another  amendment  charges,  that  in 
1842  or  1843,  the  books  of  the  firm  of  Oaosey  &  Dennis  were 
torned  over  to  J.  M.  Dennis,  and  that  he  collected  on  book 
lacconnts  (399,  which  he  appropriated  to  his  own  use;  that 
the  litigation  growing  out  of  the  claim  of  Ray  &  Co.  has  in- 
Tolved  complainant  in  an  expense  of  (600;  that  J.  M,  Den- 
nis owed  Causey  &  Dennis,  by  book  account,  (500  67,  which 
lie  has  failed  to  pay,  and  which  his  admioistratora  ought  to 
pay. 

Prayer,  that  said  judgment  and  f,.  fa.  may  be  perpetually 
<«ajoiDed,  so  far  aa  the  estate  of  Cansey  ia  concerned,  and  in 
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eu«  the  aatd  fi.  fa.  is  not  paid  off  in  equity,  that  the  Bud 
laaao  Dennis,  senior,  account  with  Isaao  Dennis,  junior,  for 
one  half  of  said  jL/ct.  in  pursuance  of  the  agreement  set  n]^ 
and  that  the  remainder  of  said  fi.  fa,  be  pud  out  of  J.  M. 
Dennis'  estate,  according  to  agreement,  and  the  amount  so 
applied  be  credited  by  Causey  on  hia  claim  against  said  Den- 
nis; and  further,  that  all  the  agreements  and  eqoitiea  be- 
tween the  parties  be  executed  and  settled. 

The  bill  was  sanctioned  and  defendants  filed  their  answers. 
The  answer  of  Isaac  Dennis,  senior,  and  Isaao  Dennis,  junior, 
denies  that  J.  M.  Dennis  had  no  means  when  he  went  into 
partnership  with  Causey,  but  alleges  that  he  contributed  as 
tnueh  as  Causey ;  denies  that  Causey  made  large  advanoea 
for  said  firm,  but  states  that  if  he  made  any,  they  were  small ; 
that  defendants  have  frequently  heard  Causey  admit  that  his 
and  J.  M.  Dennis'  indebtedness  to  the  firm  of  Causey  &  Den- 
ois  was  about  the  same,  and  that  upon  final  settlement,  nei- 
ther partner  would  fall  much,  if  any,  in  debt  to  the  other  or 
to  sud  firm ;  denies  that  J.  M.  Dennis  was  indebted  at  his 
death  to  Causey,  but  states  the  belief  that  if  a  settlement 
should  take  place,  Causey  would  be  the  debtor,  and  this  be- 
lief is  strengthened  by  the  fact  that  J.  M.  Dennis,  during  his 
last  illneas,  sent  for  Causey  to  have  a  settlement  and  Causey 
refused  to  go,'  and  J.  M.  Dennis  then  stated  that  Caosey, 
upon  a  final  settlement,  would  fall  largely  in  his  debt;  states 
that  J.  M.  Dennis  die^  in  1845,  and  Causey,  as  survivor, 
took  charge  <|f  the  assets  of  the  firm,  consisting  of  notes  and 
accounts  and  the  books  of  said  firm,  which  Causey  admitted 
would,  if  collected,  amount  to  one  thousand  dollars,  and  be 
sufficient  to  pay  the  claim  of  Ray  &  Co.  and  the  debt  due  to 
the  Leavitte,  which  were  admitted  by  Causey  to  be  the  only 
debts  due  by  said  firm  at  the  time  J.  M.  Dennis  died;  states 
that  defendants  believe  a  considerable  amount  of  said  effects, 
as  well  as  papers  to  the  amount  of  $1,000  tnrned  over  to 
Causey,  as  survivor,  by  Isaac  Dennis,  senior,  were  colleoted 
by  Causey  or  complainant;  that  if  the  pajpers  in  the  hands  of 
Causey  were  not  sufficient  to  pay  the  firm  debts,  it  is  because 
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th«y  were  not  collected  or  not  applied  to  the  pftyin«it  of  aud 
debts ;  sdmita  that  the  Leavitts  held  a  note  against  the  firm 
•8  charged,  bat  denies  that  the  note  vu  renewed  and  giren 
on  tbe  terms  and  conditions  charged  in  the  bill ;  Isaac  Ben- 
rns,  senior,  ezpressl;  ilenies  that  he  undertook  to  become  rea- 
ponsible  for  one  half  of  said  note,  either  as  s  donation  to  hii 
son  or  otherwise,  and  states  that  he  signed  as  secority,  and 
for  the  accomodation  of  sud  firm,  and  upon  the  express  and 
repeated  promise  of  Cansey  that  he  shoold  never  hare  any 
part  of  said  note  to  pay ;  that  J^  M.  Dennis  was  notpresent 
when  the  note  was  giren,  and  did  not  know  that  he  (Isaac 
Dennia)  had  signed  sud  note  until  several  days  aftewarda  ; 
that  he  had  no  conversation  with  3.  M.  Dennis  sntil  after  the 
note  yras  given ;  he  states  that  he  baa  no  recolleotion  of  ever  ~ 
having  acknowledged  that  he  was  bound  to  pay  said  note  or 
any  portion  of  it  as  a  donation  to  J.  M.  Dennis ;  and  if  he 
ever  did  make  such  acknowledgment,  it  ^as  extorted  by  da- 
ress  or  fear,  and  does  not  bind  him ;  he  denies  that  he  ever 
made  each  an  admission. 

The  answer  admits  that  jadgmeots  were  recovered  on  said 
note  as  charged,  and  states  that  no  such  agreement  as  that 
stated  was  contended  for  or  plead  by  Causey,  in  defence  of 
the  suit  broDght;  admits  that  no  final  settlement  bud  taken 
place  between  Causey  and  J.  M.  Dennis,  when  the  latter  died, 
but  denies  any  indebtedness  from  Dennis  to  Causey,  and  says 
no  claim  has  ever  been  filed  by  Causey  with  dcf 'ts,  as  adm'ra 
of  J.  M.  Dennis,  and  no  soit  commenced  ;  admits  that  J.  M. 
Dennis  left  about  f  1000  worth  of  property,  but  states  that  it 
has  been  sold  and  nearly  all  the  money  applied  to  the  pay- 
ment of  the  debts  of  J.  M.  Dennis ;  that  they  have  paid  out 
upwards  of  $800  to  creditors,  and  have  retained  9^20  to  pay 
the  guardian  of  H.  E.  Dennis,  who  was  a  ward  of  J.  M.  Den- 
lUBji  and  to  whom  he  was  indebted  in  that  amount  at  the  time 
of  bis  death ;  that  the  expenses  of  administration  are  yet  to 
be  paid,  and  there  are  several  contested  claims  against  the 
estate,  which  are  sufficient  to  absorb  what  came  to  the  hands 
of  defendants  as  administrators ;  it  denies  any  mismanage- 
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Stiliy.  a.diniiUBtflT«i1 ;  adnits  that  iBaao  DenQis,  jr.  piir«tiU6$ 
it  the  L»vJit*ib»fi-  fa*,  agaitwt  Cvaej  as  puririBg  p«rtr 
itWi  ^od.  I«aae  Dmoia,  sr-  aad  paid  the  prioiCtpiU  and  iotwr 
ett.dufl  ttw«oi^  bat  the  wid  luao,  js.  duuee  that  h«  mad^ 
ilJd  pnumbMa  fw  ibe  frauduleot  poqioaM  (Aacged  in  tba  bUl,. 
ta'  that  be  purc^ed  aaid  fi.  fa».  with  any  one  else's  meaa^ 
tiwn  Ihs  own;  states,  tliat  although  be  had  just  attainsd  to 
tlie  a|e  of  21  years,  he  had  boen  receini^  wages  as  oversecv 
fyf.  his  father  ever  since  he  was  18  years  old,  and  tltat  h» 
-  used  bis  OWB  vioney  in  the  paiobase  of  said  fi.  fa*,  aod  the- 
Tooney  of  90  oqe  eU«. 

7he  answer  states  that  tdie  Mconnt  of  Isaac  Peonis,  sr.  tbo  , 
ftyment-  of.wldch.by.  defendant  is  cocaplajiaed  of  ia  Uw  bilj, 
WM  for  0121  74,  add  was  regularly  returned  and  proven  be*- 
fore  the  Oi'dimuy,  and  received  by  him  as  requred  by  lavf 
denies  that  there  is  9^00  in  the  defendant's  hands  belonging 
%o  the  estate  of  J.  M.  Dennis,  or  any  other  sum  except  what 
has  been  retained  to  meet  the  claims  already  mentioned;  de- 
ities that  J.  M.  £Mmhs  died  possessed  of  property  which  de- 
fendfAta,  as  administrators,  have  not  returned  to  the  Ordi* 
Mry,  or  that  they  bare  oonverted  any  portion  of  bis  estate  to- 
their  nte ;  states  that  the  horse  referred  to  was  the  propertrf 
of  Isaac  Denios,  and  the  cotton  mentioned  was  sold  and  ap' 
[died  to  the  payment  of  J.  M.  Dennis'  debts ;  denies  th*^ 
there  are  no  other  claims  agunst  J.  M.  Dennis,  except  sai4 
JE.  fat.  and  the  claim  set  up  by  Causey ;  denies  that  the  ef- 
fects of  J.  M.  Dennis  are  liable  to  pay  said  jS./a.  or  that  thr 
daiin  of  Cansey  can  be  brought  in  as  a  set-ofFto  eaidfi.  fa.; 
states  that  if  Cansey  ever  had  any  claim,  it  is  barred  by  la,p8«- 
nt  time,  and  denies  that  defesduits  ever  agreed  to  pay  it ; 
States  that  Isaac  Dennis,  jr.  had  no  notice  of  any  defence  tO' 
Bud  fi.  fat.  when  he  ptir<^aEed  them,  mad  that  he  relied  apo» 
collecting  the  same  out  of  Causey  or  Isaac  Dennis,  ra'.  both 
of  whom  were  liable  for  their  payment. 

Isaac  Dennis,  jr.  admits  that  he  did  not  press  said  fi.  fa. 
during  Causey's  lifetime,  because  Causey  desired  indulgenoOf 
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Imt  deDies  that  Caiue7  ever  notified  bim  that  he  (Cansej)! 
ironM  not  pay  the  same,  or  that  be  woold  defend  it;  admitft 
that  Canaey  did  at  one  time  insist  that  leaac  Dennia,'  ar.  iraS- 
bonnd  to  pay  one-half  of  Baid  ji,  fa.  under  the  alleged  agrees 
meat,  and  offered  repeatedly  to  pay  the  other  half;  denies- 
that  the  firm  of  Cansey  &  Dennis  was  insolvent,  bat  alleges 
tiiat  tbere  were  efiects  enough,  if  collected,  to  pay  all  their 
debts;  denies  that  the^.  faa.  purchased  from  Leavitts  hare 
been  paid  ont  of  the  efiiscts  of  J.  M.  Dennis'  estate.  Isaao- 
Denuia,  jr.  admits  that  he  has  caused  Joel  B.  Morgan,  the- 
Depnty  Sherifi',  to  lery  said  jL  fa.  upon  some  property  in 
£DOXTille  belonging  to  Causey,  but  denies  that  the  attempt 
to  collect  said  7?.  fa.  is  fraudulent ;  denies  that  said  >f.  fa.  baa 
been  paid  off  in  equity  or  otherwise,  bat  insists  that  the  same 
is  Tftlid  and  subsisting;  denies  that  said  levy  was  made  for 
frandalent  purposes,  or  to  take  an  improper  advantage  of 
Causey's  esiate ;  Isaac  Dennis,  sr.  deuics  that  he  had  any 
thing  to  do  with  the  parshase  of  said^  fat.  but  admits  that 
the  debt  is  just  and  ought  to  be  paid  by  Causey's  estate. 

The  answer  admits  that  defendants  may  hare  said,  that  if 
there  was  any  balance  in  their  hands  as  administrators,  after 
paying  the  individaal  debts  of  J.  M.  Dennis,  they  might  ap-. 
ply  it  towards  the  payment  of  said  fi.  fa.  but  denies  that  they 
were  nnder  any  obligation  to  make  said  promise,  or  that  if 
they  did,  they  ever  admitted  that  tbere  would  be  a  balanc» 
of  more  than  %\$  or  (20 ;  denies  that  there  can  be  any  lar- 
ger balance,  if  any  at  all,  in  their  bands,  or  that  such  mat« 
ters  can  be  plead  by  complainant  as  a  defence  to  said  fi.  fa, 
without  institnting  a  proceeding  for  the  settlement  of  the  af- 
furs  of  said  partnership  of  Caasey  &  Dennis. 

The  answer  of  Isaac  Dennis,  Jr.  to  amended  bill,  denies 
tbat  the  note  upon  which  said  fi.  fa.  is  founded,  was  a  firm 
note  of  Causey  h,  Dennis,  but  admits  that  the  firm  name  was 
signed  by  Causey  after  the  firm  was  dissolTed,  and  states  that 
it  was  done  without  the  authority  or  knowledge  of  J.  M.  Den- 
nifl,  as  defendant  believes ;  admits  the  litigation  with  Ray  ft 
TOL.  xx-5a 
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£!o.  the  employmeDt  of  Ooaosel  and  their  pftyneiit,  so  far  m 
dsfeodant  knows,  of  the  amount  of  fees  meDtioned  in  the  bill; 
»dmit9  that  Mid  soit  wu  saooessfallf  defended ;  states  that 
0»iiae;  admitted,  in  hia  lifetime,  that  if  said  Boit  shonld  be- 
dfieided  in  fai3  favor,  there  wotdd  be  assets  enough  in  his 
ImodB,  belongiDg  to  said  firm,  to  pa;  said  A. /a. ;  states  that 
defendant  does  not  know  the  value  of  the  estate  left  by  Cao- 
■ey,  bnt  knovs  that  a  house  and  lot  in  Knoxiille,  belonging 
io  said  estate,  sold  for  QfiSO ;  does  not  know  how  mnch  com- 
plainant has  paid  Counsel  for  serricea  rendered :  dow  not 
know  what  other  expenses  complainant  will  incmr  on  account 
nf  the  litigation  mentioned  in  the  bill,  but  denies  that  they 
can  be  brought  in  as  a  set-off  to  sud  Ji.  fa. ;  does  not  knoT 
{What  debts  Causey  owed,  bat  insists  that  the  j!. /a.  takes  pre- 
oedeace  of  them  all ;  admits  that  Causey's  estate  is  insolvent* 
but  denies  that  Isaac  Dennis,  jr.  knew  of  this  fact  and  the 
other  facts  charged  in  the -bill  at  the  time  he  bought  said  fi. 
fa.  or  that  he  bought  the  same  for  the  fraudulent  purposeB 
charged,  or  that  there  was  any  fraud  in  the  transaction  what- 
tfrer  ;  admits  that  defendant  made  no  attempt  to  collect  sud 
fi.  fa.  out  of  Isaac  Dennis,  ar.  for  the  reason  that  he  was 
merely  security,  and  defenduit  believed  it  was  not  equitable 
4o  force  payment  out  of  his  estate  whilst  there  was  sufficient 
property  of  the  principal  to  pay  it ;  nor  did  defendant  attempt 
to  get  judgment  against  the  estate  of  J.  M.  Dennis,  becaose, 
having  judgment  against  the  other  parties,  he  believed  the 
money  could  be  made  without  it;  and  further,  he  did  not  be- 
lieve the  estate  of  J.  M.  Dennis  ought  to  pay  any  portion  of 
said  debt,  for  reasons  already  set  forth ;  admits  that  the  es- 
tate of  Isaac  Dennis,  sr.  is  solvent,  but  states  that  if  the  es- 
tate of  J.  M.  Dennis  has  to  pay  any  part  of  said^/a.  itvrill 
tie  insolvent ;  denies  that  defendant  was  not  actuated,  in  tlie 
purchase  of  said  ji.  fa.  by  the  same  considerations  which  nso- 
ally  control  in  a  fair  business  transaction  for  profit ;  admits 
that  he  was  administrator  of  J.  M.  Dennis  when  ho  bought 
»aid_^./a.  Ac, 

Tho  answer  admits  that  the  books  of  Cansey  &  Dennis  bo- 
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'ing  in  the  pora^sion  of  J.  M.  Dennis  at  the  time  of  his  death, 
fell  into  the  hands  of  defendant  and  remained  in  has  poaacR- 
non  a  ^oct  time,  bat  that  he- tamed  them  over  to  Cause;  as 
•Iread;  stated ;  duies  all  k»owlMlge  or  belief  that  J.  M.  Den- 
nis erer  collected  any  amoantdue  on  said  books. 

JOXL  B.  MOBOAir  also  filed  an  answer  in  Trhich  nothing 
material  is  stated,  except  the  statement,  that  since  the  death 
■of  Cansey,  he  has  heard  Isaac  Dennis,  jr.  aay,  that  there  had 
been  tenns  of  settlement  of  said  jf./a.  proposed,  accordingto 
-which,  if  the  propositions  on  both  sides  were  acceded  to,  said 
.  fi.  fa.  would  be  entitled  to  a  credit  of  $100,  and  that  the  day 
on  which  Causey  died  was  the  day  when  it  was  to  be  ascer- 
tained whether  the  terms  would  he  acceded  to ;  bttt  in  conse- 
quence of  Causey's  death,  no  interview  was  had  by  the  par- 
ties on  the  subject.  This  answer  admits  that  Morgan,  as 
Deputy  Sheriff,  has  levied  said  Ji.  fa.  on  property  of  Cau- 
sey worth  8800  or  J900. 

The  parties  went  to  trial  in  the  Court  below  on  the  bill  and 
and  answers,  the  Ji.  fa,  by  virtue  of  which  the  levy  was  made 
the  transfer  thereon,  being  also  introduced  in  evidence. 

The  Conrt  charged  the  Jury,  that  if  they  believed  from  the 
evidence  that  the  note  on  which  the  execution  was  founded, 
iras  given  for  or  in  renewal  of  a  co-partnership  debt  of  Cafl^ 
sey  k  Dennis,  and  that  said  Causey's  separate  or  individnal 
estate  was  not  more  than  sufficient  to  pay  his  individual  debts, 
tb«t  they  shoold  find  for  complainant,  oo  the  ground  that 
■Ciuiaoy's  individn^l  estate  or  property  in  the  hands  of  his  ad- 
ministrator, was  first  liable  for  the  payment  of  his  individual 
debts ;  that  they  should  look  to  the  amendment  to  complaiQ? 
ant's  bill  and  the  answer  thereto,  to  ascertain  if  there  were 
BQch  individual  debte  and  the  amonnt.  thereof ;  that  if  th^ 
Jury  believed  from  the  evidence  that  the  estate  of  J.  M.  Den- 
nis, the  other  partner,  was  not  more  than  sufficient  to  pay  its 
individual  debts,  they  might  divide  the  payment  of  the  eze> 
cntion  between  Causey's  estate  and  the  estate  of  J.  M.  Den- 
xoB — ^making  each  pay  half  of  it. 
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The  SttTj  foQud  the  followiog  rerdict :  "  We,  the  Jaiy, 
find  for  Ibuc  Dettnis,  jr." 

Complainant  moved  for  a  new  trial,  on  the  groanda — 

Iflt.  Because  the  Jury  fonnd  contrary  to  evideooe  and  the 
charge  of  the  Court. 

2d.  The  Jury  found  cootrarj  to  eridence  and  the  veight 
of  evidence. 

The  Court  sustained  the  motion  and  granted  a  nev  triil 
OD  the  first  ground  taken,  and  defendants  excepted,  assigning 
as  error  the  charge  of  the  Court  and  the  order  granting  a  neir 
trial. 

Gbo.  K.  Hontsb,  for  plaintifia  in  error. 

G.  P.  CtiLVEKHODSE;  MiLLER  ft  Hall,  for  defendant. 

Bj/  the  Omtrt. — BsHNiNQ,  J.  delivering  the  opinion. 

[I.3  The  motion  for  the  new  trial  in  this  case,  was  put 
npon  these  grounds : 

That  the  verdict  was  contrary  to  the  evidence  and  to  the 
flharge  of  the  Court,  and  to  the  w«ght  of  the  evidence. 

The  Court  below  granted  the  motion  and  puts  its  decisian 
mi  the  ground  that  the  verdict  was  contrary  to  the  charge  of 
the  Court,  thereby  leaving  room  for  the  inference  that  it  con* 
flidered  the  other  grounds  untenable. 

If  this  was  the  opinion  of  the  Court  In  respect  to  thoes 
grounds,  it  is  one  with  whioh  we  agree.  The  whole  evideooe 
consisted  of  the  fi.  fat.  the  transfers  of  the  fi.  feu.  and  ^e 
answer.  The  answer  denied  every  eqoity  giving  allegation 
in  the  bill ;  and  the  fi  fat.  and  their  transfiers  were  not 
contradictory  of  any  thing  in  the  answer. 

The  whole  qaestion,  then,  whether  the  motion  should  have 
been  granted  or  not,  is  reduced  to  thb:  was  the  charge  of 
the  Court  right?  for  the  facte  of  the  case  are  such  that  tbe 
verdict  is  manifestly  against  the  charge  of  the  Court. 

And  we  think  that  the  charge  of  the  Court  was  not  I^;ht 
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Itcuhftrdly  b«  said  that  the  doetrioe  of  th«  charge  was  tha 
doctrine  of  the  English  Conrt  of  Chasccry,  at  the  time  irhea 
the  lav  of  England  was  planted  in  Georgia.  Bat  whether 
that  be  80  or  not,  we  think  that  the  doctrine  is  in  conflict  with 
bw  which  the  State  has  since  made  for  itself.  The  words  of 
the  Judiciary  Act  of  1T99  are  as  follows :  "  and  all  the  pro- 
perty of  the  party  against  whom  such  verdict  shall  be  en- 
tered, shall  be  bound  from  the  signing  of  the  first  judgment." 

The  Act  of  1810,  "  to  point  out  a  regular  and  definitive 
rule  for  the  priority  of  judgments,"  declares  that  "  all  the 
property  belonging  to  the  defendant  or  defendants,  shall  be 
bonnd  and  subject  to  the  discharge  of  the  first  judgment." 
{Cobb'8  Dig.  494,  495.) 

If  all  St  the  defendant's  property  is  bound,  that  which  he 
holds  as  partner,  must  be  bound  as  much  as  that  which  h« 
holds  otherwise  than  as  partner.  The  words  have  that  ex- 
tent of  meaning,  and  there  is  nothing  in  any  Statute  to  re- 
strict them.  On  the  contrary,  there  are  other  Statutes  which 
countenance  this  large  import  of  the  words,  as  the  Statute  of 
1818,  "  pointing  out  the  mode  of  collecting  a  certain  descrip- 
tion of  debts  therein  mentioned,"  and  that  of  1820,  "  to  reg- 
ulate the  mode  of  prosecuting  actions  against  contractors 
and  co-partners,  in  certain  cases."     (Coib't  JHg.  483,  484.) 

We  think,  therefore,  that  all  of  the  property  of  a  defend- 
ant in  judgment,  is  equally  bound  by  the  judgment ;  and 
Miis,  although  some  of  the  property  may  be  such  as  he  holds 
as  member  of  a  partnership  which,  itself,  needs  all  of  its  pro- 
perty for  the  payment  of  its  own  debts. 

If  we  are  right  in  this,  the  charge  of  the  Oonrt  was  wrong; 
and  if  that  was  wrong,  the  verdict's  being  contrary  to  it,  was 
BO  objection  to  the  verdict. 

We  are  constrained,  therefore,  to  reverse  the  judgment 
granting  the  new  trial. 
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Ifo.  69,— Algsblhoh  S.  Ha^teidob,  pUiatiff  in  error,  v^ 
WiLLUM  MqDanibi^  defeadftut  ia  error. 

[I.]  To  •utboritetlM  Jurj  to  asscia  dsniBges  npoaappub,  two  Ihit^mnM 

satiafactorilf  appeM,  naojily :  that  lbs  appeal  *aa  Jraoleta,  And  inteoded 

Ibe  ddnj  on]  J-, 
i).]  It  is  competent  to  prove  bf  defendant'i  Coansel  that  he  odTised  the  i^. 

peal  to  be  «Dtered,  under  the  honest  twlkf  tluit  the  ground/ir  gronDdt 

wen  good. 
.  '£8.}  A.  defect  In  the  proeeti  of  the  Court  need  not  b«  pleaded.     It  may  be 

taken  adrantage  or  at  nnj  lime — being  good  in  aneat  of  jodgueu^  or  area 

to  set  it  uide  afla  it  ia  rendered. 

Complaint,  in  Dooly  Superior  Goort.  Triod  befSre  Judge 
Lowers,  April  Term,  1866. 

This  action  was  brought  on  a  note  Sot  $400  in  Dooly  In- 
ferior Court,  by  Algernon  S.  Hartridge  against  Wiriam  Mc- 
Daniel.  The  defendant  confessed  judgment  and  entered  an 
.af>peal  to  the  Superior  CourL 

On  the  trial  in  the  Superior  Court,  plaintiff  introduced  Uie 
iBote  ajtd  closed. 

Thomas  H.  Dawson,  the  Attorney  of  defendant,  was  intro- 
dnoed  as  a  witness  for  the  defence,  and  testified,  that  he  ad- 
vised defendant  to  enter  an  appeal  from  the  Inferior  to  iha 
Superior  Court,  on  the  ground  that  the  process  attached  to 
plaintiff's  declaration  bore  test  in  the  name  of  one  of  the  Jus- 
tices of  the  Inferior  Court  only ;  and  that  in  giving  said  ad- 
vice, he  was  honest  in  the  belief  that  the  same  was  a  good 
oause  of  appeal  and  a  good  legal  defence.  Plaintiff's  Coun- 
sel objected  to  this  testimony,  on  the  ground  that  no  plea  had 
been  filed  in  said  case,  and  that  said  testimony  was  incompe- 
tent to  go  before  the  Jury  to  prevent  them  from  finding  dam- 
ages for  a  friyolouB  appeal.  The  Court  oyer-niled  the  ob- 
jection, holding  that  if  the  defence  was  a  good  one,  no  plea 
was  necessary. 

The  evidence  having  closed,  the  Court  charged  the  Jorf  * 
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that  in  determining  the  qneetion  of  damagos  fora  fiiroloas 
appeal,  they  most  look  exclasivel;^  -  to  the  iatentioQ  of  the 
f»Ttj  in  entering  the  appeal,  and  if  they  ahonld  believe  that 
the  defendant  in  this  case  entered  t>he  appeal  .by  the  adfioe 
.  of  his  Goonael,  and  that  his  Attorney  waa  honest  in  the-b»- 
licf  that  ho  had  a  good  oanae  of  appeal,  they  ought  not  to  find 
any  damages,  bnt  cmly  the  principal  and  intereat'dnfl  in  uiA 
caae. 

The  Jnry  retnmed  a  verdiot  far  the  principal  and  i&terMt 
doe  on  the  note,  with  costs. 

Plaintiff  complains  that  the  Oonrt  erred  in  admitting  the 
testimony  of  Dawson,  and  in  giving  the  charge  above  reoited. 

Coos  k  MomsORT,  for  plaintiff  in  error. 

Thos.  H.  Datvson,  for  defendant  in  error. 

Sy  the  Court. — Luhpein^  J.  delivering  the  opinion. 

£1-3  Before  the  Jnry  is  authorized  to  assess  damages,  the/ 
most  be  satisfied  of  two  things,  namely ;  that  the  appeal  was 
£rivolons,  and  intenied  for  delay  only.  This  is  tbe  langaago 
of  the  law.    (Cobb,  495.) 

Six  months  ago  we  had  two  cases  retnmed  to  this  Conrt^ 
at  this  place,  npon  the  very  ground  upon  which  this  appeal 
iras  entered ;  that  is,  that  the  process  was  attested  in  the 
name  of  but  one  only  of  the  five  Justices  of  the  Inferior  Court. 
Then,  for  the  first  time,  an  authoritative  interpretation  waa 
pot  apon  the  Statute.  And  we  did  not  hesitate  to  certify 
that  in  our  opinion  the  writ  of  error  was  not  prosecuted  for 
delay  only.  We  must  not  stultify  ourselves,  which  we  should 
do,  were  we  to  reverse  the  judgment  of  the  Circuit  Court. 

And  it  will  not  do  to  prescribe  a  rigid  and  arbitrary  rule 
which  would  deter  parties  from  litigating  their  rights  in  Courts 
of  Justice.  Since  the  organiiation  of  this  tribunal,  I  recol- 
lect but  one  case  only  where  wo  liave  refused  to  certify  that 
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the  appeal  was  not,  ia  onr  opinioD,  intended  for  delay.  And 
yet,  tow  many  judgments  have  been  roTersed. 

We  appeal  to  the  bar,  if  they  hare  not  been  orer-roled  on 
points  in  Trbicb  they  entertained  the  greatest  confidence,  and 
anstained  on  gronnde  which  they  scarcely  considered  worth 
argoiDg.  Tot  hominet  quot  tententice:  So  many  men  so 
many  opinions.  A  distinguished  citizen  of  this  State  was 
saved,  by  the  decision  of  this  Court,  from  rnin  upon  a  point  m 
the  record,  against  the  insertion  of  which  he  remonstrated 
with'hiB  Oonnsel  as  ridiculons,  he  being  himself  a  lawyer  of 
eminence ;  and  the  judgment  below  was  affirmed  against  him 
upon  every  other. 

Interest  is  ordinarily  compensation  enough  for  money.  If 
a  creditor  take  from  his  debtor  more  than  lawful  Interest,  he 
can  be  compelled  to  refund  usury,  thus  voluntarily  paid. 
The  damages  allowed  by  the  Statute  are  in  the  nature  of  a 
penalty.  Hence,  the  Jury  must  be  satisfied  that  there  is  an 
intention  to  delay  the  creSltor  frivolouilg.  If  there  be  good 
ground  for  the  appeal,  no  damages  can  be  recovered,  not- 
-withstanding  the  intention  was  to  delay  the  debt.  So,  on  the 
other  hand,  although  the  cause  of  appeal  be  frivolout,  still, 
if  the  animuB — the  intention  to  delay — be  wanting,  damages 
cannot  be  found.  True,  the  Jnry  may  infer  the  intention 
from  want  of  good  canse. 

By  striking  out  the  defendant's  plea  or  pleas,  and  thusex- 
cluding  his  testimony,  the  case  often  comes  very  naked  befora 
the  Jury.  And  yet,  the  defendant  may  have  had  entire  con- 
fidence in  the  defences  which  he  set  up. 

Counsel  depict  in  fervid  terms  the  mischiefs  which  they 
imagine  will  follow,  if  parties  are  allowed  to  shield  themselves 
from  damages  under  the  advice  of  unprincipled  or  unsklt- 
fdl  Attorneys. 

This  will  rarely,  if  ever,  occur.  The  Legislature  have  cast 
a  foul  stigma  upon  the  profession  by  disqualifying  them  aa 
vritnesBes.  Let  ub  not  further  degrade  ourselves.  No  opin- 
ion can  be  anstained,  based  upon  the  hypothesis  of  Counsel, 
namely :  the  want  of  skill  or  integrity  at  the  bar. 
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[2.]  It  IB  further  argaed,  that  the  «Tidenco  of  Thomas  H. 
Daw»on  was  inadmisBible,  there  being  do  plea  to  authorize  it,. 

[3.]  But  the  objection  was,  to  what  Connael  Bnpposed  tO' 
be  a  fatal  defect  in  the  process.  It  need  not  be  pleaded.  IT 
good,  it  might  be  taken  at  any  time.  It  was  sufficient,  not 
only  to  arrest  the  judgment,  bat  to  set  it  aside  afterwards. 


Ko.  70. — £.  C.  Okakhiss,  administratoi-  of  John  D.  Dacey, 
deceased,  plaintiff  in  error,  vs.  JoBN  Massbtt,  defendant. 

[1.]  IfA  lerie*  on;the  land  orB,  his  Jadgment  debtor,  aelli  it  and  bids  It  ofT 
Unuclf,  h«  cuiDCt  proceed  to  re-IeTf  or  claim  monej  Id  Court  arieiiiK  tron 
Ibe  sale  of  other  property,  or  otbonrite  collvcted  aad  belopging  to  the  da-- 
fendaiit,  ddUI  ha  hai  accouoted  for  his  bid. 

Motion  to  distoibnte  money.  Bibb.  I>ecided  bj  Judge 
FowsBS,  Ma;  Term,  1856. 

E.  G.  Granoiss,  as  the  administrator  of  John  D.  Dacey^ 
deceased,  moved  a  rule  to  distribute  the  sum  of  (800 — a 
fond  in  Court  belongbg  to  the  estate  of  said  Dacey. 

Pending  this  motion,  John  Maasett,  by  his  Counsel,  ap- 
peared before  the  Court  and  represented  that  he  had  become- 
the  security  of  John  Dacey  on  the  appeal  in  a  suit  at  the  in- 
stance of  Sherod  H.  Gay  vt.  John  Bacey ;  that  judgment  had 
been  obtained  againet  him  as  Euch  security ;  that  he  had  paid 
off  said  judgment  and  had  control  of  the  same,  and  claimed 
BO  mnch  of  said  sum  of  $800  as  was  necessary  to  reimborae 
him  as  sach  security. 

This  claim  was  resisted  on  the  ground  that  the  judgment 
had  been  satisfied  in  the  hands  of  said  security. 

The  case  was  sabmitted  on  the  following  agreed  state  of 
&cts,  to- wit : 
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That  a  lot  of  ground  in  the  city  of  Maooo  belooging  to  B»id' 
Pace;  was  levied  on  by  the  Sheriff  of  Bibb  County  under  sai 
by  virtue  of  said  fi.fa.  which  lot  wss  sold  by  sud  Sheiiffon 
^e  1st  Tuesday  in  June,  1855,  at  that  time  there  being  sft- 
f^painistration  on  Dacey's  estate;  at  wbieh  said  sale  said 
John  Uasiett  bid  off  said  lot,  whioh  vaa  knocJied  down  to 
him  at  a  price  or  bid  sufficient  to  pay  off  and  discharge  stud 
fi.  fa. ;  that  Masaett  never  paid  any  of  sud  purchase  money, 
nor  complied  with  said  sale,  nor  had  a  deed  for  the  lot  been 
made  by  the  Sheriff;  and  that  since  said  sale  said  lot  bad 
been,  and  now  is  vacant,  and  that  neither  said  Massett  nor 
the  adminiBtrator  of  said  Dacey  had  taken  possession  of  said 
loit,  said  Massett  forfeiting  his  bid,  and  so  notifying  the  Sher- 
iff. 

On  argument  had  upon  these  facts,  the  Court  adjudged 
that  the  said  Massett,  as  security  for  Dacey,  should  be  Tum- 
biirsed  out  of  said  fund  in  Court.] 

Counsel  for  Qranuiss,  administrator,  ftc.  excepted  thereto. 

Stdbbs  ;  Hill  &  TRACBr  and  L.  N.  Whitilb,  for  plaifr 
tiff  in  error. 

E.  A.  &  J.  A.  NiSBBT,  contra. 

By  the  Court. — Luupkin,  J.  delivering  the  opinion. 

[1.]  The  only  question  in  this  case  is,  when  a  pliuntiff  bidi 
off  property  of  his  debtor  at  Sheriff's  sale,  brought  to  the 
block  by  levy  and  sale,  under  his  own  fi.  fa.  can  he,  after  re- 
fjising  to  comply  with  his  bid,  come  into  Court  and  have  his 
execution  satisfied  out  of  other  monies  of  the  debtor,  and  thus 
drive  the  latter  to  his  action  to  recover  out  of  him  the  amount 
of  his  bid  ? 

In  stating  the  case  thus,  we  have  intentionally  avoided  the 
supposed  technical  difficulties  in  putting  it  upon  the  doctrine 
of  set-off.    And  we  can  see  no  pracUcal  difficulty  in  boldiss. 
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ihftt  the  pluntiff  shall  acconnt  for  his  bid  before  be  Bhnll  b« 
allowed  to  levy  ted  sell  other  property,  or  claim  tnoncj. 

Does  not  justice  sanctioii — yea,  demand  tliis  course? 
Wosid  not  a  contrary  practice  be  highly  oppressive  to  Jebt- 
ors  ?  Can  it  be  right  to  allow  the  creditor  to  force  tho  de- 
fendanta'  property  into  market,  bid  it  ofF  himself,  refuse  to 
pay  for  it,  bnt  proceed  to  levy  and  sell  again  or  claim  mo- 
ney and  drive  the  debtor  to  his  action — at  the  end  of  wliieh, 
j>erhape,  be  would  realize  nothing  by  reason  of  the  insolvency 
p{  the  plaintifi*?    We  cannot  ihink  so. 

It  is  said  that  the  plaintiff  may  have  substantial  ahd  suffi- 
cient grounds  for  refusing  to  comply  with  his  bid.  Let  him, 
then,  while  the  money  is  impounded,  and  before  it  is  distrib- 
uted, tender  an  issue  and  try  the  question  before  a  Jury,  if  it 
be  one  of  fact,  or  the  Court,  if  it  be  one  of  law.  This  will  be 
the  cheapest  and  most  direct  way  of  settling  the  matter ;  and 
for  that  reason,  commends  itself  to  our  approval. 

■When  this  credit  is  allowed,  the  purchaser,  Massctt,  will 
he  entitled,  of  course,  to  a  deed  from  the  Sheriff  to  tho  land, 
aa  well  aa  an  acquittance  for  the  amount  of  his  bid. 


-No.  71. — Eliza  A.  Baowir,  adm'r,  ic.  of  T.  A.  Brown,"  de- 
ceased, ei  al.  plaintiffs  in  error,  vi.  Isaac  G.  Hakrisj  adm'r, 
&c.  defendant. 

:[1.]  ir  creditor  tind  dgbtor,  and  uotber  person  agr«e,  before  the  debt  fella 
doe,  that  perioa  ehallbeBubstilutedfor  the  debtor,  the  debt  is  eitlngulBbed 
oa  to  the  debtor,  and  that  persoa  becomei  a  debtor  io  bis  place. 

Assniopsit,  in  Bibb.    Tried  before  Judge  Fowbrb,  May 
Term,  1866. 

Samuel  M.  Alsahrook,  in  his  lifetime,  brought  an  action 
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ftgMikst  tbe  Ute  firm  of  Brows  &  HarriB,  to  recoTer  an  uaoimt 
cUimed  to  be  dne  him  for  the  hire  of  a  slave. 

The  groaod  of  defence  set  ap  was,  that  the  defendanla, 
Brown  k  Harris,  hired  the  negro  in  queetioa  to  be  employed 
as  a  serrant  in  the  "  Washington  Hall"  hotel,  and  that  after 
the  hiring,  they  sold  oat  their  interest  in  said  hotel  to  Ro- 
gers k  Meara,  who  assumed  this  among  the  other  debts  cw- 
tracted  by  defendants  for  the  nse  of  said  hotel ;  that  this  ar- 
rangement was  accepted  by  the  owner  of  the  servant  and  tliat 
they  were  released.  (The  original  parties  to  the  smt  having 
died,  their  proper  representatires  were  made  parties.) 

On  the  trial,  plaintiff  proved  by  SAHPtiON  M.  Lahibb,  that 
he,  witness,  as  the  anthoriied  agent  of  Brown  k  Harris,  hired 
eerrant  Ben  from  J.  C.  Harris,  as  agent  for  some  one,  he  did 
not  know  whom,  and  at  the  time,  gave  said  Harris  an  instm- 
ment  in  writing,  of  which  this  is  a  copy : 

*^Me»trt  Brotan  ^  ffarrn: 

Fay  Isaac  C.  Harris  for  hire  of  Sen,  per  year,  one 
htmdred  and  thirty  dollars,  and  clothe  him ;  also,  pay  mon^ 
ly,  quarterly,  or  when  called  for. 

S.  M.  LAKI£R,  for  Brown  k  Harris. 
Washington  Hall,  Macon,  July  16th,  1850." 

Also,  that  the  two  receipts  of  twenty-five  dollars  each,  one 
dated  May  4,  1850,  and  the  other  April  18,  1851,  indorsed 
on  said  draft,  were  in  the  handwriting  of  E.  S.  Rogers,  one 
of  the  firm  of  Rogers  &  Meara ;  that  Brown  k  Harris  sold 
out  their  Washington  Hall  interest  to  Rogers  k  Mesra,  about 
the  11th  Febmary,  1850,  and  that  the  negro,  Ben,  still  re- 
mained in  the  hotel  under  the  latter ;  that  said  Harris,  by 
direction  of  witness,  called  on  Rogers  after  the  above  date 
for  said  hire,  and  that  he  called  on  him  several  times  there- 
for. 

The  witness  states,  further,  that  according  to  the  cnstonl 
of  hotelfl,  upon  a  change  of  proprietors,  all  servants  hired  ia 
the  hotel  are  turned  over  to  the  new  proprietor,  and  the  hin 
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dates  from  th«  time  of  the  change ;  and  the  owners  of  servantB 
either  remore  them  or  look  to  the  new  proprietors  for  their  hire. 
The  negro  owners  made  oat  their  bills  against  Rogers  k 
Hears,  without  any  exception,  after  the  change. 

The  testimoBj  of  the  above  named  witness,  taken  by  oom- 
BiiBsioD,  when  offered  in  evidence,  was  objected  to  on  the 
^oonds — let.  That  it  showed  a  different  cause  of  action  from 
the  one  sued  on.  2d.  That  it  was  sought  thereby  to  vary 
the  contract  which  was  shown  to  be  in  writing. 

The  Conrt  over-ruled  the  objection,  and  Counsel  for  de- 
fendant excepted. 

The  pluntjff  having  here  rested  his  canae,  defendant's 
'Coonsel  then  moved  for  a  non-soit,  becaase  the  contract 
proved  was  a  special  contract;  that  there  waa  no  proof  of 
plaintiff's  interest  In  the  subject  matter,  and  that  the  action 
ahonld  have  been  brought  by  J.  C.  Harris.  This  motion  wai 
also  orer-rnled,  and  defendant  excepted, 

Defendant  then  proved  by  said  E.  S.  Rogers,  that  h«  lutd 
seen  the  draft,  a  copy  of  which  ia  above  given ;  that  he,  as 
one  of  the  firm  of  Rogers  &  Meara,  had  agreed  with  said 
Isaac  C.  Harris  to  adopt  said  contract  of  hire,  upon  the  terms 
specified  in  said  draft ;  by  which  agreement  with  Harris 
plaintiff  was  to  look  to  the  firm  of  Rogers  &  Me&ra  for  the 
■sud  hire.     Said  firm  paid  fifty  dollars  on  sud  draft. 

Defendant  having  closed,  the  Court  charged  and  refused 
to  charge  the  Jury,  as  will  below  appear. 

There  was  a  verdict  for  plaintiff;  whereupon,  Counsel  (m 
defendant  moved  for  a  new  trial,  on  the  following  grounds : 

Ist.  Because  the  Court  erred  in  allowing  so  much  of  the 
**  interrogatories"  of  S.  M.  Lanier  to  be  read  to  the  Jury  as 
sought  to  vary  the  written  contract  for  the  hire^of  the  negro. 

2d.  Because  the  Court  allowed  the  suit  to  proceed  in  th« 
suae  of  the  administrator  of  Alsabrook,  deceased,  when  the 
writing  shows  it  was  made  with  J.  C.  Harris,  in  his  own  right. 

3d.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
•quested — 
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"  That  if  the  Jury  believe,  from  the  evidence,  that  Um 
,  plamti&  and  defendant,  and  Sogers  &;  Meara,  got  together, 
■  aad  by  consent  of  all  parties,  it  vaa  agreed  that  Rogers  k 
Ueara  should  be  substituted  as  the  debtors  for  the  negro  hire, 
in  lieu  and  stead  of  Broirn  &  Harris ;  and  plaintiff,  in,  porati* 
mace  of  said  agreement,  did  actually  substitnte  Rogers  & 
Meara  for  Brown  k  Harris — if  you  so  belioTe,  you  will  find 
for  defendants." 

And  in  charging  that — 

"  A  mere  substitution  by  the  plaintid*  of  Rogers  &  Heara 
•a  debtor  in  the  place  of  Brown  &  Harris,  unless  the  debt 
waa  abrogated  as  to  Brown  &  Harris,  would  not  bo  snfficienL 
The  case  turns  on  a  narrow  point  of  law;  and  if  you  believe, 
from  the  evidence,  that  plaintiff  received  Rogers  &  Meara  u 
4ebtor,  and  cancelled  the  obligation  as  to  Brown  &  Harris, 
then  yon  will  find  for  defendant ;  otherwise,  you  will  find  for 
the  plaintiff." 

To  all  which  defendant  excepted, 

L.  K.  Whittlb,  for  plaintiffs  in  error. 

Fob  &  Osier,  for  defendant. 

Jty  the  Court. — Benkino,  J.  delivering  the  opinion. 

[1.]  The  charge  requested  should,  we  think,  have  been  fpr 
Ten.  In  our  opinion,  "  a  mere  substitution  by  tbe  plaintiff  of 
Sogers  &  Meara  as  debtor,  in  the  place  of  Brown  &  Hanis," 
-would,  ofittelf,  have  abrogated  the  debt  as  to  Brown  &  Hu- 
lis.  That,  aa  we  conceive,  would  be  the  neeeaiarif  effect  rf 
■neh  a  eubstitatioD. 

And  because  the  Court  failed  to  give  this  charge,  we  grut 
a  new  trial. 
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Some  remarks  may,  hoveTer,  with  propriety,  be  made  on, 
the  other  pointfi  in  the  case. 

The  first  of  these  wu,  that  the  ttttimoaj  of  S.  M.  lAlki»  - 
]iTOTed  a  diSereat  eaase  of  action  from  that  soed  on ;  mat.  i 
therefore,  should  not  have  been  received. 

The  canse  of  action  which  that  testimony  preVed,  iraa  * 
coBtract  of  Brown  &  Hutu  made  with  Isaac  C  Harris,  as 
the  agent  of  »<m«  one,  whom  the  testimony  did  not  Bbow. 
The  testimony,  therefore,  showed  a  eaose  of  action  in  bcrot  - 
of  some  person  other  than  Sarria.  The  caase  of  action  sued  . 
on,  was  sued  on  by  another  person  than  Harris,  viz:  A]b»- 
brook.  The  testimony,  therefore,  was  not  inconsistent  *witli 
the  cause  of  action. 
Tbts  first  point,  therefore,  is  not  true  in  fact. 
The  second  was,  that  it  was  sought  by  the  testimony  to 
Tary  the  contract — a  contract  which  it  was  shown  was  in  wri- 
ting. The  meaning  of  this  probably  is,  that  th^  contract,  as 
it  was  proved,  did  not  show  upon  its  face  that  Isaac  C  Har- 
ris, one  of  the  parties  to  it,  was  a  party  to  it  lu  agent ;  and> 
the  testimony  of  Lanier  went  to  show  that  Harris  was  a  par^ 
to  it  as  agent. 

But  does  it  follow,  that  when  a  oontraot  is  merely  silent  as  ; 
to  whether  a  party  to  it  is  a  party  as  principal  or  a  par^  as 
agent,  it  varies  the  contract  to  show  that  he  is  a  party  to  it 
as  agent  ?  In  such  a  case,  is  it  inconsistent  with  what  is  ex- 
pressed, that  the  party  should  be  a  party  as  agent  ?  If  it  is^ 
then  when  a  written  contract  is  silent  as  to  whether  a  party 
to  it  is  principal  or  is  surety,  it  is  equally  inconsistent  with  ■ 
the  contract  that  he  should  be  a  surety.  Yet,  it  is  generally 
B^eed,  that  the  party's  being  a  surety  is  such  a  case  as  is  . 
not  inconsistent  with  the  contract.  That,  clearly,  is  the  view 
which  oar  law  takes  of  the  matter;  for  it  allows  sureties  to 
make  "  special  defence ;"  i.  e.  to  show  that  they  are  sureties 
for  the  purpose  of  acquiring  the  right  to  control  the  jadQ- 
ment;  and  to  do  this  even  after  judgment.  {C(^i's  Dig,. 
693,) 
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We,  therefore,  are  not  prepared  to  say  tliat  the  Court  erre£ 
irith  respect  to  this  point. 

As  to  the  grotmds  of  the  motion  for  a  non-snit,  if  the  proof 
was  defective  as  to  Altabrook'i  "  iutereBt  in  the  sabjeci  mas- 
ter," i.  e.  was  defective  in  not  showing  that  he  was  the  penoa 
who  was  the  principal,  of  whom  Isaac  C.  Harris  was  agent, 
the  defidency  may,  perhaps,  be  snpplied  on  the  new  trial 

The  proof,  as  it  stands,  is,  that  Harris  was  agent  for  tone- 
hody ;  and  Harris  is  representing  Alaabrook  in  the  caw. 

That  is  an  admisn<m  which  is  good  (so  far  as  he  is  con- 
cerned) to  show  that  Alsabrook  was  the  person  for  whom  he 
waB«gent.  Is  this  enongh?  Hardly,  perhaps.  Bnt  this, 
qaestion  was  not  argued. 


Ko.  72. — The  Centkal  Bank  of  Georqia,  plaintiff  in  em^ 
v».  Pbtbb  Solomon,  ezecntor  of  William  Solomon,  deeeu- 
ed,  defendant. 

[1.]  A  Statnte  of  LtmitaUan  esonot  bw  fbr  tqtae  of  time  befar«  tti  pui*(*; 
but  If  a  reasonable  Ume  be  filed  from  the  period  at  which  the  SlabiU  pxa 
Into  operation,  it  will  be  good. 

Complaint  Bibb.  Tried  before  Judge  PowBB^  May 
Term,  1856. 

The  Central  Bank  of  Georgia  instituted  an  action  against 
the  executor  of  William  Solomon,  deceased,  to  recover  a  sum 
of  money  due  upon  a  promissory  note  given  by  the  deceased 
in  bis  lifetime. 

Defendant  pleaded  the  Statute  of  Limitations. 

Upon  the  trial,  plaintiff  demurred  to  this  plea  on  the  ground 
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th»t  the  Statute  did  not  run  ae  against  the  Central  Bank,  and 
mored  to  dismibs  the  same. 

Tha  Conrt  over-ntled  the  motioo,  and  the  Jury,  snder  the' 
ioBtraction  of  the  Goort,  found  for  the  defendant. 

To  this  ruling  Counsel  fw  plaintiS*  excepted. 

L.  K.  Whixtlb,  for  plaintiff  In  error. 

Stvbbs  b  Hill,  contra. 

Sjf  the  Court. — Lumpkin,  J.  delirering  the  opinion. 

[1-]  This  case  involves  the  constroction,  generally,  of  th«- 
Statote  of  Limitations  passed  by  the  last  Legislature. 

To  a  great  extent,  this  is  an  embodiment  or  consolidation. 
of  all  the  previous  law  upon  this  subject.  It  creates  a  few 
new  bars  where  none  had  existed  before;  shortens  others. 
and  makes  other  changes  to  which  we  need  not  particularly 
advert.  __ 

The  XXXVIIIth  section  declares,  that  "when,  by  the  pro- 
Tisions  of  this  Act,  a  private  person  would  be  barred  of  his 
rights,  the  State  shall  be  barred  of  her  rights  under  the  same 
(urcumstauces."     {Pamphlet  Actt,  p.  237.) 

Under  this  provision  it  is  contended,  and  the  Circuit 
Conrt  so  held,  Uiat  where  more  than  six  years  had  run  against, 
a  note  due  the  State,  on  the  first  day  of  June,  1856,  when 
this  Statute  went  into  operation,  the  cause  of  action  was  gone;- 
that  IB,  that  the  Act  applied  to,  and  retroacted  on  existing- 
oontraote,  without  allowing  any  time  within  which  the  Bam& 
might  be  enforced. 

We  should  struggle  hard  against  such  an  interpretatioo  of 
this  Act.  As  between  private  persons,  it  could  not  and  would 
not  be  enforced.  In  Pratt  va.  Vattier  and  othert,  (1  Mc. 
Leant'  Hep.  146,)  the  Court  say,  "  It  would  scarcely  be  con- 
tended that  it  woold  be  in  the  power  of  the  Legislature  to 


D,q,i,.cdb.GooyIc 


«t  SUPRKMB  COtTBT  OF  GBOBflU. 

Tba  Oeot  BmIc  m.  Solomoa,  ei.'t. 

|irevent,  by  apeoial  prorision,  the  proBscntion  of  Kiy  actun 
for  the  recovery  of  a  riglit  where  the  limitation  had  expired 
'before  the  passage  of  the  Act.  Such  Acts  niut  be  proopect* 
ive,  although  the  time  within  which  suit  most  be  brought  muf 
be  limited  by  le|pal»tire  dworetiiHL" 

Indeed,  it  is  not  contended  that  the  Legislatnre  has  the- 
power  to  bar  an  action  by  a  praviaion  entirely  retrospectiTQ' 
in  its  operation — as  between  priyate  persons.  And  we  un- 
derstand from  the  law  itself  that  the  same  mle  of  expositiom 
is  to  be  applied  as  between  the  State  and  a  prirate  person. 
The  Act  intends  to  pot  all  on  the  same  footing. 

A  judgment  lien  on  land  is  taken  away  snder  this  Act^ 
where  the  property  has  been  four  yearsun  the  poasesaion  of 
a  bona  fide  purdmor.  Formerly,  it  took  tevtn  years  to  ooat 
tbe  creditor.  Suppose  four  years  had  already  elapsed  when 
ihe  Act  went  into  operation,  would  any  Conrt  hold  that  th«- 
ahort  term  created  by  this  Aot  would  be  enforced  7  So>  i' 
legatee  or  distributee  is  required  to  sue  in  ten'  years.  Bnt 
BnppoBo  that  time  has  already  expired,  is  the  right  gtMke?' 
We  apprehend  not.  Neither  did  the  Legislature  intend  that 
ftll  open  accounts  due  the  State  on  the  State  Road  and  else* 
where  should  be  lost,  provided  four  years  had  already  elapsed 
smce  the  account  fell  due,  or  six  years,  if  a  note  debt.  Lan- 
guage the  most  plain  and  unequirocol  must  constrain  us  to 
take  such  a  leap  in  the  dark  as  this. 

As  time  was  not  counted  agunst  tbe  State,  until  this  Aot' 
went  into  operation,  the  same  bar  will  be  reckoned  against 
her  from  and  after  the  first  day  of  June,  1856,  as  would  bd 
applied  to  private  persons,  both  bs  to  existing  as  well  as  fu- 
ture contracts.  This  will  give  the  State  a  reasonable  tim^ 
^aaufls  it  is  the  statutory  tine  within  which  to  enforce  her 
oontracts. 

It  is  stated  that  the  38th  section  was  designed  to  discharge 
certain  persons  from  their  liability.  We  will  not  believe  that 
the  Legislature  sought,  in  this  covert  manner,  to  release  » 
portion  of  its  debtors.  That  they  have  the  power  to  do  this, 
we  will  not  desy.    But  we  doubt  not  they  will  'exercise  it. 

D,q,i,.cdb.GooyIc 


MACON,  JtlNE  TERM,   1856, 


«peii1y,  naming  the  iodiTidaalH  and  their  reasons,  nbenarcF 
Aey  see  fit  to  btstow  aach  a- boos. 


"No.  78. — John  Moobb,  adminiatrator  of  George  Moore,  ^ 
ceased,  pluntiff  in  error,  t>«.  Basil  A.  WlSB,  defendant  m 


[1.]  To  ftuUwrlie  Ihia  Court  to  grant  a  new  trial  on  the  ground  that  the  ver- 
dict ii  not  (upported  bj  the  CTidence,  tbo  Terdict  must  be  oae  "  decidedly 
.and  stroQi^lj  against  the  weight  of  the  eTidence,"  aod  one  in  favor  of 
irhich  there  is  only  "  eome  slight  eridence." 

Case,  in  Bibb  Superior  Conrt.  Decided  bj  Judge  PoTFEB^t 
Vsy  Term,  1866. 

fHtia  iras  an  action  brooght  by  plaintiff  in  error  against  de- 
fendant in  error,  to  recover  damages  for  breach  of  a  contract 
to  repair  the  roof  of  a  warehonse  belonging  to  plaintiff's  intea- 
tate  in  the  city  of  Macon. 

The  case  came  on  to  be  tried  in  the  Court  below,  when  the 
following  testimony  was  submitted  to  the  Jury : 

Plaintiff  introdaced  a  written  proposal  of  defendant  to  d* 
de  work,  which  is  as  follows :  "  Proposal  for  tinning  valleyB, 
punting  and  repairing  the  whole  of  the  roof  of  Field  & 
Adam's  warehouse." 

"I  propose  to  put  in  anew  ralley  around  both  the  inner  and 
outer  wall  fonr  feet  wide,  laid  over  the  old  valley,  soldered 
and  made  perfectly  tight.  There  is  in  the  whole  valley  fifty- 
two  squares,  ninety-six  feet,  which  I  will  lay  down  for  five 
hundred  and  twenty-nine  dollars.  There  is  in  the  whole  roof 
two  hundred  ninety-nine  and  a  half  squares,  whioh  1  will  re- 
,pair  andpai;it  with  two  good  coats  of  fire-proof  paint  for  fivA 
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bandred  and  twenty-five  dolIsrB,  or  for  one  dollar  twentj-fiv« 
cents  per  square.  Doing  the  work  in  a  reasonable  tim^ 
after  allowing  time  for  ordering  tin,  paints  and  oils  from 
New  York.  (Signed,) 

B.  A.  WISE." 

Washinstoh  Poe  sworn,  stated  that  plaintiff's  intestate 
paid  defendant  $1,102  for  the  work  specified  in  the  contract; 
and  that  the  above  proposal  was  accepted  and  was  the  coa- 
tract  under  which  the  work  was  done. 

Ambrose  Chaphin  sworn,  stated  that  he  bought  the  ware- 
bouse  upon  which  the  work  was  done,  by  defendant,  from 
plaintiff  soon  after  the  work  was  done,  and  that  owing  to  the  ' 
bad  condition  of  the  roof,  he  took  plaintiff's  bond,  conditioned 
to  make  the  roof  right ;  that  afterwards,  plaintiff  desiring  to 
be  relieved  bom  his  bond,  asked  him  what  be  considered  it 
reasonably  worth  to  repair  the  roof;  that  be  estimated  it 
irortb  S500,  but  took  (400  and  delivered  up  the  bond ;  be 
knew  nothing  of  the  contratt  to  repair  the  roof,  nor  docs  he 
know  whether  tbe  leaking  was  owing  to  the  defective  manner 
in  which  the  work  was  done ;  the  roof  leaked  badly  soon  after 
defendant  did  the  work. 

C.  G.  Wheeler  sworn,  stated  that  soon  after  defendant  re- 
paired the  roof,  tbe  room  occupied  by  bim  in  said  warebonse 
leaked  badly,  and  nearly  as  bad  as  before  tbe  work  was  done; 
that  it  leaked  in  one  place  immediately  under  one  of  tbe  val- 
leys. The  balance  of  the  roof  leaked,  but  be  did  not  know 
much  about  any  other  part  of  the  warehouse  except  the  room 
be  occupied  ;  he  knows  nothing  about  tbe  contract  between 
plaintiff  and  defendant;  does  not  know  how  defendant  exe- 
cuted it,  or  wbether  the  leaking  was  owing  to  the  manner  in 
which  be  executed  it. 

JoBN  UoLLiHoswoRTB  testified,  that  be  is  in  the  habit  of 
visiting  the  warehouse  in  question;  knows  when  defendant 
repaired  the  roof ;  the  roof  leaked  soon  after  the  work  was 
done.  Taking  into  consideration  that  the  work  was  to  cost 
$1,102,  to  make  it  good  would  require  one-balf — say^  3500; 
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fae  Icnoire  nothing  of  the  contract  and  nothing  about  the  man- 
ner of  its  execution,  or  about  the  damages  that  pluotiff  ought 
tto  recover  for  its  unfaithful  execution. 

James  W.  Knott  testified,  that  he  «»s  familiar  vith,  the 
warehouse  both  before  and  after  the  repairs  vere  made.by 
defendant;  the  roorieaked  badly  before  the  repairs  were 
done;  since  then  it  leaks  in  the  said  house  upon  the  desk 
-where  the  books  are  kept — so  much  so  that  when  it  rains  the 
books  hare  to  be  removed  to  another  place;  it  leaks  under 
the  nlleys  all  around  the  wall — so  much  so  that  the  cotton 
lias  to  be  removed  to  prevent  it  from  being  injured  when  it 
rains ;  he  knows  nothing  about  the  contract  or  the  manner  in 
^which  it  was  executed  by  defendant. 

Plaintiff  closed  and  defendant  iotrodaced  the  following  tes- 
timony : 

Jahbs  a.  Nisbbt  testified,  that  he  was  the  agent  of  plun* 
-tiff's  intestate  to  make  the  contract  for  the  work.  The  in- 
-strament  introduced  by  plaintiff  contains  the  terms  of  the 
^contract;  the  money  was  paid  by  plaintiff  for  the  work, 
-amonnting  to  91- 102 ;  the  work,  when  done,  was  accepted  by 
him  for  said  George  Moore,  and  he  considered  the  work  done 
according  to  contract 

Wh.  B.  Bennett  testified,  that  he  is  a  tinner  by  trade ; 
Las  been  in  the  trade  since  he  was  fiE^en  and  a  half  years 
old — 13  years ;  that  he  did  the  tin  work  upon  the  roof  for 
defendant  .and  saw  the  painting  done;  the  tin  work  upon  the 
valleys  was  done  as  well  as  he  could  do  it,  and  he  considered 
it  well  done ;  the  old  tin  roof  was  not  soldered,  but  the  tin 
was  lapped  over  and  while  lead  put  in,  and  when  it  became 
heated  by  the  sun  it  would  pull  apart ;  the  whole  roof  was  re- 
paired and  painted;  witness  and  defendant  looked  carefully 
over  the  roof  and  repaired  every  defective  part ;  defendant, 
he  thought,  had  more  done  than  the  contract  required;  while 
the  contract  was  going  on,  and  after  the  valleys  were  repair- 
ed, the  water  stood  in  the  valleys;  the  wooden  sheeting  was 
of  plank,  tongued  and  grooved,  and  he  thinks  the  water  got 
■noder  the  tin  above  and  ran  down  under  the  valleys,  which 

L.;|l,zi;i:v,.G00yIC 


iU  STIPREHE  COUBT  OF  GEOBGU. 

Uoore,  kdm'r,  w.  WiM. 

he  thinks  eaiued  it  to  leak  ooder  the  valleys ;  the  materials 
:BMd  vwe  of  good  ijaalitj. 

JoHK  B.  Robs  testified,  that  aboat  the  time  defendant  did 
the  work  for  Qiotgs  Moore,  he  sold  him  paints,  &c.  and  they 
mre  of  good  qoalit;. 

The  Jnry  foand  a  renlict  in  favor  of  defendant. 

Whereupon,  plaintiff  moved  for  a  new  trial  on  the  following 
igronnds : 

Ist.  Becaose  the  Jary  found  contrary  to  lair. 

2d.  Becaoee  the  Jury  foand  contrary  to  the  testimony  and 
the  justice  of  the  ease. 

The  Gonrt  refused  a  new  trial,  and  plaintiff's  Conneel  ex* 
•cepted. 

Poa  k  OBim,  for  plaintiff  in  error. 

E.  A.  k  J.  A.  NiSBET,  for  defendant  in  error. 

By  the  CowL — Bbksixq,  J.  delivering  the  opinion. 

[1.]  The  motioB  for  the  new  trial  was  pot  on  these  grounds : 

That  the  verdiet  was  coatru7  to  law. 

That  it  was  oontrary  to  the  evidence  and  to  the  jostice  <^ 
<tbe  ease. 

There  is  nothing  in  the  ease  to  make  the  rferdiot  contrary 
'  to  law  or  the  josties  of  the  case,  unless  it  he  true  that  th* 
verdict  was  oontrary  to  the  evidence.     The  only  questioUf 
therefore,  is,  was  the  verdict  contrary  to  the  evidence  t 

]jB  order  to  authorize  this  Court  to  grant  a  new  trial,  on 
the  ground  that  the  verdict  is  contrary  to  the  evidence,  it  is 
neoeasary  that  the  verdict  should  be  one  which  is  "  decidedly 
and  strongly  against  the  weight"  of  the  evidence — one  in  ' 
favor  of  which  there  is  only  "  some  slight  evidence."  {Aei$ 
1853-'4,  47.) 

This,  we  think,  is  not  such  a  verdict.     There  is  a  good 
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jmI  of  evideiiee  in  faTor  of  tkia  T«rdic(— pwbspa  wmiich  m^ 
dure  IB  ogftinst  it. 
We  must,  therefore,  sffinn  Uw  jodgnnt. 


Ifo.  71 — Cbaslss  Caupbell  &  Co.  plsJntiflb  in  error,  m. 
Eliza  A.  Bbown,  adtn'x,  et  al.  defendanta. 

[I.]  If  two  of  three  dercDdanU  bave  paid  tlieir  proportion  orKJolnt  debt,  mA 
lb«  pluntiff,  upon  lufleiont  co««idemtioB,  raloAie  tlM  Ihlid  ftata  Ui  fn 
rata  iban.  It  diiclurgM  tke  other  tvo. 

Illegality,  in  Bibb.  Tried  before  Judge  FoWEBl,  May 
lerm,  1855. 

Jene  Dnon  obtuned  a  judgmeBt  for  $8,447  50  aguut 
Theodore  A.  Goodwin,  Thomas  A.  Brown  and  JttdgeW.  Har- 
tb,  in  tho  Inferior  Court  of  said  conntj. 

SabBequently,  the  said  judgment  and  the  fi.  fa.  founded 
tbereon,  were  transferred  by  said  Dum  to  L.  N.  Whittle,  and 
by  him  to  Charles  Campbell  k  Co. 

The  asmgneea  having  cansed  the  said  ^  fa.  to  be  Icried  ob 
cwtun  real  estate  of  Thomas  A.  Brown,  one  of  the  defend- 
ants, he  thereupon  made  affidavit  that  sud  execution  was  pro- 
eeeding  illegally  against  his  property,  on  the  ground  thafc 
Mid  judgment  and  fi.  fa.  issued  against  all  diree  of  the  do- 
fendants  jointly;  that  said  defendants  were  all  jointly  intev- 
ested  in  the  note,  which  was  the  foundation  of  the  action  upon 
which  said  judgment  had  been  obtained ;  that  said  Brown 
had  paid,  in  cash,  (2.583  in  part  payment  and  discharge  of 
said  judgment ;  since  which  time  Charles  Campbell  &  Co. 
had^advanced  the  balance  of  the  money  due  thereon,  and  bad 
teleaaed  and  diaoharged  T.  A.  Goodwin,  the  said  oo-defatd* 
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ant,  from  all  lisbilitj  thereon,  without  the  knowledge  or  con- 
sent of  his  co-dflfendantfl,  and  that  Buch  release  to  him  oper-> 
ated  as  a  release  t6  the  others. 

Issue  was  joined  on  this  affidavit  of  illegality,  and  the  canse 
oame  to  the  Snperior  Court  bj  appeal. 

Upon  the  trial  the  defendants  introduced  L.  K.  Whittle,. 
the  Attorney  at  Law  who  sued  out  the  judgment,  who  testi- 
fied, that  after  he  had  obtained  judgment  for  Jesse  Dunn,  be 
wrote  to  Thomas  A.  Brown,  then  residing  in  Sarannah,  thftt 
he  must  arrange  to  settle  the  debt ;  that  shortly  after,  Brown 
came  up  and  proposed  to  pay  two-thirds  of  the  amount,  if 
iritnGSB  would  agree  to  go  on  Goodwin  for  the  balance,  and 
release  bim  and  Harris,  remarking  that  each  defendant  h«d 
agreed  to  pay  one-third;  that  this  was  refused,  Gk>odwin  be- 
ing in  embarrassed  circumstances ;  the  note  was  joint  and 
several.  Brown  finally  agreed  to  pay,  and  did  pay,  two- 
thirds  of  the  debt,  witness  agreeing  to  go  on  Croodwin  for  the 
other  third,  but  with  the  understanding  with  Brown,  that  if 
a  claim  was  made  or  other  opposition,  to  any  levy  witness 
night  make  on  Goodwin's  property,  witness  would  not  pro- 
ceed farther  as  to  Goodwin,  but  go  on  Brown  for  the  balance. 
Witness  was  about  levying  on  Goodwin's  land  in  Bibb  Cona- 
ty,  when  he  told  witness  that  if  witness  would  transfer  the  jL 
fa.  to  Charles  Campbell  k  Co.  they  would  take  opthe^/o. 
Witness  called  on  them,  and  after  making  the  transfer,  rtt- 
ceived  from  them  the  balance  due  on  said  judgment. 

JoBN  8.  MoNTHOLLiK,  under  commission,  testified,  tliat  he 
bad  a  conversation  with  Charles  Campbell,  in  the  Ci^  of 
llacon,  on  or  about  the  last  day  of  June,  1853,  inrelattonto- 
the  above  mentioned  jl.  fa.  Witness  then  learned  from  sudi 
Campbell  that  said  fi.  fa.  had  been  levied  upon  the  house  and 
lot  of  Thomas  A.  Brown.  Campbell  and  his  co-partner  ex- 
pressly told  witness  that  they  were  the  sole  owners  of  said  fi.. 
fa, ;  and  also,  all  the  executions  against  said  Goodwin ;  that 
Campbell  refused  to  sell  to  witness  said  fi.  fa.  alleging  that 
lie  had  privately  stipulated  with  Goodwin,  when  he  took  up 
-8u.dj!./a.  that  he  never  would  call  on  him,  Goodwin,  for  iV 
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bot  that  it  should  be  oolleoted  out  of  uij  property  Thomaa. 
A.  Brovn  might  have,  ns  Bronn  v«s  indebted  to  Goodwin, 
tatd  in  that  manner  a  settlement  could  be  secared  with  Brown  ; 
that  he  also  told  witness  that  Campbell  ft  Co.  bad  sold  ^ 
place  formerlj  belonging  to  Goodwin,  in  the  Tioinity  of  Ma- 
eon  ;  that  thej  had  made  titles  and  were  to  receive  the  pro- 
ceedH  of  erid  sale— the  balance  of  whioh  proceeds,  after  pay- 
ing the  existing  judgment  against  Goodwin,  would  come  into 
tiieir  kanda,  but  would  not  be  sufficient  to  pay  them  their 
aecoont,  nnless  the^/o.  was  made  oat  of  Brown's  property. 
Said  Campbell  said  he  would  not  sell  said  fi.  fa.  to  witness, 
unless  be  would  agree  to  discharge  Goodwin  irom  all  liability 
thereon ;  that  said  Campbell  did  repeatedly  say  that  said  fi. 
fa.  had  been  purchased  for  the  purpose  of  making  good  titles 
to  the  plantation  sold  by  Goodwin,  and  to  protect  the  proper- 
ty of  the  said  Goodwin ;  as  also  of  collecting  an  account  dne 
sud  Campbell  &  Co. ;  and  hence,  would  not  release  Brown's 
property. 

The  Court  charged  the  Jury,  and  a  verdict  was  rendered 
in  favor  of  the  defendants. 

CoanEel  for  plaintiffs  in  fi.  fa.  then  moved  a  rule  for  a  new 
trial,  on  the  following  grounds : 

Ist.  Because  the  Court  erred  in  charging  the  Jury  that 
parol  evidence  was  competent  to  prove  ^  release  and  dis- 
charge  of  Goodwin,  one  Of  said  defendants  in  fi.  fa. 

2d.  Because  the  Court  erred  in  charging  the  Jury  that  », 
release  by  Campbell,  by  parol,  of  Goodwin,  was  sufficient  to 
discharge  the  other  defendants  ;  if  they  believed  it  was  upon 
a  good  consideration,  and  they  acted  upon  it  in  the  above 
execution,  and  that  a  consideration  for  a  release  could  be 
proven  by  parol. 

3d.  The  Court  erred  in  ruling  that  the  evidence  of  Mont- 
mollin  was  competent  testimony  to  go  to  the  Jury  to  prove  a 
release  and  consideration  therefor. 

4th.  The  Court  erred  in  charging  the  Jury,  that  if  they 
believe  Campbell  did  agree  with  Goodwin  by  parol,  when  he 
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took  ap  the  fi.  fa.  upon  anffioient  eoosideration,  that  he  nerer 
irould  call  OD  Goodwin,  and  discharged  Goodwin's  propert;^ 
from  the  liea  thereof,  for  the  moDej  doe  on  the  fi.  fa,  *ai 
jthat  said  agreement  vaa  aotnajl;  ezeoited,  that  they  most  fini 
Six  defendant. 

5th.  Beoanae  the  Jury  found  contrary  to  law. 

6th.  BeoaoBe  the  Jury  found  contrary  to  evidenee. 

Ttb.  Beoaose  the  Court  erred  in  ruling  that  it  did  not  af- 
fsot  this  suit,  whadier  the  note  upon  which  this  fi.  fa.  was 
founded,  was  a  joint  note  or  a  joint  and  several,  and  in  refik- 
H&g  to  allow  Counsel  for  plabtiff  to  show  that  the  note  WH 
joint  and  several. 

.  Which  motion  the  Court  over-ruled,  and  Counsel  for  plain- 
tifls  excepted. 

Fob  k  Qrieb,  for  pltuntifis  in  error. 

J.  Rutherford;  Stdbbs  &  Hill,  for  defendants. 

Bg  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  There  was  gome  confusion  in  the  charge  of  the  Court 
in  sabmitting  the  law  of  this  case  to  the  Jury,  resulting,  per* 
baps,  from  the  indistinctness  of  the  proof.  While  a  mer* 
agreement,  on  the  part  of  Campbell  k  Co.  not  to  oolleot  the 
residue  of  their  debt  out  of  Goodwin,  would  not  be  binding 
for  want  of  consideration ;  and  while  the  consent  of  Good- 
win, that  the  overplus  of  the  fund  in  the  hands  of  Campbell 
k  Go.  might  be  applied  to  the  open  account  debt  of  theirs 
against  him,  would  not  be  a  sufficient  consideration,  inasmuch 
as  Goodwin  was  bound  to  pay  all  his  debts — and  this  book 
account  among  the  rest.  Yet,  if  it  was  stipulated  between 
Campbell  k  Co.  and  Goodwin  that  they  might  sell  his  laud, 
and  putting  his  property  in  their  hands  for  this  porpoae,  and 
they,to  apply  the  proceeds — and  they,  in  consideration  there- 
of, undertook  and  bound  tbefflselvea  not  to  enforce  the  pay. 
ment  of  the  balance  of  the  execution  out  of  him,  it  would,  in ' 
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Ilie  Opinion  of  tbia  Court,  coaatitste  a,  valid  agreement  \Thtcli 
might  be  enforced,  and  which,  if  executed,  wonld  amount  to 
ft  release  of  Goodvin,  one  of  the  co-defendants ;  and  conM- 
quently,  dbcharge  Brown  and  Harris  the  other  two. 

Bat  the  proof  aa  to  this  agreement,  is  too  Taguo  and  indef* 
inite.    It  is  to  be  gathered,  if  at  all,  from  inference  only. 

We  see  no  objection  to  the  competencj  of  the  witness, 
tf  ontmollin. 


No.  75. — Allsn  W.  Marshall,  plaintiff  in  error,  vs.  CaB; 
HAKT,  Bbo.  &  Co.  defendants. 

,1}.}  H  wu  arreated  at  U)«  Buit  of  C,  aad  be  g&re  btul.  AfterwudB,  he  wna 
arresled  u  the  luit  of  another  party,  and  he  aleo  \n  tbat  suit  gave  bai^. 
Being  thns  nnder  btdl,  he  «u  sasinioned  te  a  witnesi  in  a  case.  Whilst 
MMnding  the  Contt  as  a  wltncBi  in  that  caw,  and  aa  a  party  in  the  Utter 
Qfthe  two  bail  cues,  his  bail  in  tha  first  ball  cose  snmndered  him.  That 
case  bad  then  got  into  judgment,  and  a  ca.  la.  Trom  the  judgment  was  in 
the  hands  of  tbeSheriO'.  The  SherilT  held  him  under  the  ta.  la.  and  he 
gaie  bond  to  take  the  benefit  of  U>e  Honest  Debtors'  Act,  and  was  dischatg^et 
hj  the  3heriir.  He  then  mored  to  set  aside  this  bond  and  to  be  disciiarged 
from  arrest,  on  the  gronnds  that  when  arrested  he  was  altendiof;  tbe 
Court  IS  a  witness  and  as  a  party.  The  Court  orcr-ruled  thie  moLion  : 
Sad,  that  tbe  Court  did  right. 

Motion,  in  Bibb.     Decided  by  Jndge  Powers,  May  Term, 


Allen  W.  Marshall  having  been  arrested  by  virtue  of  a  ca. 
»a.  at  the  instance  of  Carhart,  Bro.  ^  Co.  during  said  term 
of  said  Superior  Court,  moved  the  Court  to  set  aside  said 
capiat  and  to  discharge  him  from  arrest,  on  the  grounds — 1st. 
That  at  the  time  of  said  arrest,  the  defendant  was  attending 
upon  said  Court  under  subpoena,   as  a  witness  in  a  certnin 
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cause  pending  therein.  2d.  That  at  the  time  of  sud  arrest 
he  waa  attending  said  Coart  ander  an  arrest  on  eo.  «t.  at  the 
instance  of  a  partj  named. 

On  the  hearing,  it  appeared  in  evidence  that  defendant  had 
been  arrested  on  a  ca.  sa.  issued  from  said  Court  at  the  anit 
of  the  Milledgeville  Manufacturing  Go.  and  had  given  bond 
uid  security  to  appear  at  the  November  Term,  1855,  to  avul 
himself  of  the  benefit  of  the  Act,  &,:.;  that  Kai<l  cause  had 
been  continued  and  was  then  pending,  and  that  the  plaint 
in  this  case  had  been  notified  of  said  arrest ;  that  when  Car- 
hart  Bro.  &  Co.  had  origioally  brought  suit  against  the  de- 
fendant, they  had  sued  out  bail  process,  defendant  had  been 
arrested  thereon  and  had  given  one  Leonard  C»rd  as  his 
bail ;  that  at  the  last  May  Term  aforesaid,  said  bail  had  sur- 
rendered  said  defendant  in  open  Court,  and  had  obtainect  an 
order  of  Conrt  exonerating  him  from  further  liability  on  said 
appearance  bond. 

A  aubpcena  ahoving  that  said  defendant  had  been  summon- 
ed previous  to  the  arrest  as  a  witness  in  the  case  of  D.  &  A. 
Wesson  vs.  William  R.  Phillips,  then  pending  in  said  Court, 
also  appeared  in  evidence ;  and  also,  that  defendant  was  at- 
tending in  Court  as  a  witness  in  said  canse. 

Thomas  P.  Stdbbs,  one  of  pluntiff's  Attorneys,  made  the 
following  statement : 

When  Leonard  Card,  one  of  the  securities  of  Allen  W. 
Marshall,  surrendered  his  principal  in  open  Conrt,  W.  T. 
Massey,  an  Attorney  of  this  Court,  drew  up  an  order,  (the 
defendant,  Marahall,  being  in  Court  and  making  no  objec- 
tion,) which  said  order  was  placed  on  the  minutes,  discharg- 
ing said  Card  as  security  on  said  bail  bond;  and,  as  appeared 
by  the  minutes  of  said  Court  then  read  by  him,  the  defend- 
ant, Marshall,  by  a  further  order,  was  then  required  to  give 
new  security  or  he  committed  to  jail;  that  the  Shoi-iff  stated 
to  witness  that  the  matter  as  to  tbc  bond  had  been  referred 
to  him,  and  that  he  replied  that  it  was  for  tbc  Sheriff  to 
do  his  duty,  but  tlmt  he,  Stubbs,  required  the  bond  as  now 
shown ;  (which  bond  was  in  the  U3ual  form  of  ca.  ta.   bond  ;) 
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that  the  ea,  ta.  was  in  the  hands  of  the  Sheriff,  and  placed 
there  some  twenty  days  or  more  before  Court,  and  he  knew 
of  no  other  form  of  bond  to  protect  tbe  Sheriff  from  liabilitj ; 
that  Bud  Marshall  did  then  execute  sach  bond,  and  was  dis- 
charged from  the  custody  of  tbe  Sheriff,  oa  appears  by  said 
Sheriff's  retnm  on  said  capiat;  and  that  said  Marshall  is  a 
oitizea  of  North  Carolina. 

B.  B.  Barfield,  the  Deputy  Sheriff,  testified,  that  when, 
said  Marshall  was  sarrendered  by  his  bail  in  open  Conrt,  wit- 
ness had  a  bond  prepared  for  defendant  to  have  executed, 
conditioned  for  his  appearance  in  Court  until  he  was  rega- 
larly  discharged ;  bnt  that  Thomas  P.  Stabbs,  one  of  plain- 
tiff's Attorneys,  disapproved  of  said  bond.  Tbe  matter  was 
then  referred  by  the  Sheriff  to  his  Honor,  the  presiding 
Judge,  who  referred  the  Sheriff  to  the  plaintiff's  Attorneys 
for  instructions,  and  said  Stubbs  then  told  the  Sheriff  to  do 
his  duty;  the  ca.  ta.  was  then  in  the  hands  of  the  Deputy 
Sheriff;  said  Stubbs  then  made  the  entry  or  return,  and  thft 
Sheriff  signed  said  entry;  the  said  ca.  sa.  bond  was  alsopre^ 
pared  by  said  Stubbs. 

After  argument,  the  Court  refused  the  motion  and  defend- 
ant, by  bis  Counsel,  excepted. 

POB  &  Gbiee,  for  plaintiff  in  error. 

Stubbs  ;  Uill  &  Tract,  contra. 

By  the  Court. — BENUiNfl,  J  delivering  the  opinion. 

[I.3  The  grounds  on  which  the  plaintiff  in  error  put  his 
motion  to  be  discharged  from  the  ca.  ta.  and  from  the  ca,  ta, 
boml  were  two — 1st.  That  he  waa  a  party  in  another  case, 
and  was  as  such  attending  the  Court  when  arrested.  2d. 
That  be  was  a  subpoenaed  witness  in  &  case,  and  was  as  such 
witness  also  attending  the  Court  when  arrested. 

It  is  -  certainly  a  general  rule,  that  a  party  or  a  witness 
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shall  be  free  from  arrest  in  going  to,  attending  on  and  re- 
turning from  the  Court. 

Bnt  vben  the  plaintiff  in  error  first  got  into  the  caatody  of 
vhich  he  oomplaioB,  he  was  not  going  to  the  Court,  attending 
upon  the  Court,  or  returning  from  the  Court.  He  first  got 
into  suoh  custody  when  he  was  arrested  b;  the  Sheriff  under 
the  bul  writ  of  the  defondants  in  error.  Being  in  the  Sher- 
iff 's  custody  under  that  writ,  he  gare  bail ;  and  then  the 
Bheriff  delivered  him  to  the  bail,  and  he  remuned  in  the  cos- 
iodj  of  the  bail  nntil  he  was  again  re-lelirered  bj  the  bail  to 
the  Sheriff;  so  that,  from  first  to  last,  be  was  in  continuotu 
euatody.  The  case,  as  it  is,  does  not  differ,  in  principle, 
from  the  oaae  as  it  would  have  been  had  the  plaintiff  in  error 
Sailed  to  give  bail  at  all,  and  had  lain  in  jail  the  whole  time. 
Bat  if  he  had  failed  to  give  bail  and  had  gone  to  jail,  and 
afterwards  had  become  a  partj  to  another  suit,  or  a  witness 
in  a  suit,  it  will  not  be  said  that  his  becoming  such  part;  or 
iritness  would  have  given  him  the  right  to  be  released  from 
jail.  Ko  more  can  it  be  said  that  bis  becoming  sach  party 
and  such  witness,  gave  him  the  right  to  be  released  from  the 
hands  of  hia  bail.  * 

All  this  being  so,'  the  plaintiff  in  error,  when  redelivered 
to  the  Sheriff  b;  the  bail,  was  rightfully  in  the  custody  of  the 
Sheriff  His  situation  was  just  the  same  as  it  would  have 
been  had  the  bail  episode  never  have  happened. 

What,  then,  was  the  Sheriff  to  do  with  him  ?  Cake  a  new 
bail  bond  ?  No ;  the  case  was  in  judgment,  and  a  ca,  »a.  was 
out  and  in  the  hands  of  the  Sheriff.  All  that  was  left  for 
the  Sheriff  to  do  was,  to  apply  the  ca.  aa.  to  him  and  hold 
him  under  that.     (X  Tidd.  Ft.  288.)     This  the  Sheriff  did. 

And  thereupon,  it  became  the  right  of  the  plaintiff  in  error 
to  relieve  himself  from  the  imprisonment  by  giving  the  bond, 
authorized  to  be.  given  in  such  cases  by  the  Honest  Debtors' 
Act.     And  he  gave  that  bond. 

This  is  the  whole  case;  we  find  no  error  in  it. 
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'So.  76. — Georgb  W.  Scatteroood,  for  the  nae,  &&  plaintiff 
in  error,  v>.  Robert  Fikdlat,  defendant. 

[1 .]  Wbere  the  Ikw  hM  b«tn  properl;  cbuged  b;  th«  Oonr^  aad  the  Terdlct 
ia  not  contrarj  to  ths  cTldeoce,  bat  In  Mcorduice  vith  tba  jadgmeDt,  vill 
not  b«  dntnrbed. 

Assumpsit,  in  Bibb.  Tried  before  Judge  Powsbs,  Hay 
Term,  1856. 

An  action  tbs  brought  in  the  name  of  George  W.  Sc&ttMS 
good  for  the  use  of  Scott,  Oarhart  &  Co.  agunst  Robert 
Findlaj,  apoa  the  folloving  draft  or  order  .* 

"  Macon,  12th  December,  1851. 
Mai.  B.  K.  ^  J.  B.  Eine» : 

Please  paj  to  G.  W.  Scattergood  two  hundred  dollars 
on  accoont  of  claims  in  yoor  hands  belonging  to  me. 

ROBERT  FINDLAY." 
'*  Accepted  when  in  funds. 

R.  K.  &  J.  B.  HINES." 

Upon  the  trial,  the  plaintiff  introduced  in  evidence  the 
orifi^al  draft,  of  which  the  above  is  a  copy ;  and  also,  a  bo- 
tarial  letter  showing  that  on  the  27th  January,  1854,  demand 
of  payment  of  said  order  was  made  on  John  B.  Hines,  sorvip 
ving*  partner  of  R.  K.  k  J.  B.  Hines,  late  of  Maoon,  which 
was  refused,  saying  "  no  funds  in  hand  nor  ever  hare  been  ia 
hands,  of  said  John  B.  Hines."  And  notice  of  sud  demand 
and  refusal  was  on  same  day  given  by  mail  in  a  letter  ad- 
dressed to  Robert  Findlay,  Macon.  There  was  a  reoital 
therein  that  the  same  '*  was  done  at  the  request  of  Georgfr 
W.  Scattergood." 

John  B.  Stowe,  under  commission,  testified,  that  he  pre- 
sented the  order  to  R.  K.  Hines,  of  the  firm  aforesaid,  daring 
Ikis  lifetime,  and  he  replied  that  they  were  not  in  funds  at  the 
time,  bat  would  inform  him  when  the  money  was  realized; 
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never  admitted  to  him  that  they  were  in  funds.  The  order 
•was  received  from  George  W.  Scattergood  by  Scott,  Carhart. 
&  Co.  in  part  payment  for  lands  sold  by  them  to  said  Scat- 
tergood. Witness  does  not  -know  the  date  of  the  insolTency 
.  of  R.  E.  &  J.  B,  Hines,  and  the  order  came  into  the  hands, 
of  said  users  before  witness  knew  of  such  inBokency ;  does  not 
know  what  the  intentioD  of  the  drawer  of  the  order  was. 

E,  J.  Johnson  testified,  that  Robert  Findlay  and  George  W. 
Scattergood,  about  the  time  of  the  date  of  the  order,  bought 
four  lots  in  Macon  from  the  plaintiffs  for  (500;  that  Scat- 
tergood bad  arranged  the  2d  and  3d  payments  and  this  order 
vas,  as  he  understood,  for  the  first  cash  payment,  and  that, 
they  went  to  the  office  of  Hines  &  Hines  to  arrange  it ;  that 
Hines  &  Hines  were  agents  of  Scott,  Carhart  &  Co.  in  the 
sate  of  the  sud  lots,  four  of  which  were  bought  by  Scatter- 
good &  Findlay. 

GEoaoB  W.  ScATTBRdOOD  testified,  that  he  and  defendant 
bought  four  lotBof  plaiutiff"s  users  for  $500,  as  stated.  There 
were  to  be  three  payments — first,  cash ;  balance  in  on^  or 
two  years ;  vent  to  Hines  &  Hines'  office  to  arrange  tiie 
matter;  witness  and  Findlay  gave  their  notes  for  the  2d  and 
8d  payments  and  took  bend  for  titles.  Findlay  proposed  to- 
witness  to  arrange  the  cash  payment,  stating  that  the  Hines' 
had  money  in  their  hands  collected  belonging  to  him ;  and) 
he,  Findlay,  did  then  arrange  with  said  Hines  for  the  first 
cash  payment,  which  was  for  $200,  said  Hines  remarking.- 
that  it  was  all  right ;  witness  never  saw  the  order  sued  on,, 
nor  received  any  money  on  it ;  that  it  never  was  delivered' 
to  him  nor  in  his  possession,  and  he  knows  nothing  about  it; 
the  Hines'  acted  in  the  matter  asi  the  agents  of  Scott,  Car- 
hart  and  Co. ;  the  protest  was  done  without  witness'  author- 
ity or  knowledge ;  does  not  recollect  distinctly  what  passed 
between  Hines  and  Findlay ;  thinks  a  draft  was  drawn  by 
Findlay  on  Hines  &  Hinetf  on  account  of  funds  collected  by 
them  for  him. 

P.  M.  NiOHTENQALB  testified,  he  was  indebted  to  defend- 
ant by  note  in  the  sum  of  (289  90.     The  same  was  paid  to 
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Ae  law  firm  of  B.  K.  &  J.  B.  Hines;  but  being  paid  hj  the 
agent  of  witness,  he  does  not  know  to  whioh  one  of  the- 
Crm ;  the  mosej  was  paid  December  5tli,  1850. 

Aft«r  the  eridenee  dosed,  the  Court,  amoog  other  things 
•barged  the  Jury — 

1st.  That  if  thej  betiered  the  draft  was  draws  by  Findlajt 
nd  accepted  ooni^tional];  hj  Hines  &  Hine§,  Findlay  Bhoaldi 
bare  bad  notice  of  each  conditional  acceptance  in  a  reasona- 
ble time,  and  if  it  was  not  given,  he  was  not  liable. 

2d.  That  when  the  draft  was  presented  to  Hines  and  he~ 
replied  that  he  was  not  in  funds,  Findlay  was  entitled  to  no- 
tice of  this  refnsal ;  and  that  if  it  was  not  given,  Findlay  was 
discharged,  and  yon  will  inqoire  from  the  evidence  whether 
Findlay  had  notice.  \ 

8d.  If  the  Jury  believe  that  R.  E.  Hines  was  die  agent  of' 
dte  plainUff  and  admitted  that  he  had  settled  the  matter  con- 
temporaneoosly  with  the  act  done,  then  the  plaintifla  are 
bonnd  by  his  act  and  admission,  and  it  is  a  satisfaction  of' 
the  case,  if  you  believe  he  actnally  did  receive  the  draft  of 
1200  as  cash. 

Counsel  for  plaintiff  excepted  to  these  instmctioDB  and  aa- 
Bgn  the  same  as  error. 

Fob  k  Gbieb,  for  pluntiff  in  error. 

Stubbs  &  Hill,  contra. 

Sy  the  Conrt. — Lumpetn,  J.  delivering  opinion. 

[1.]  The  plaintiff  has  declared  on  this  instmment  as  a  draft 
or  bill  of  exchange,  and  not  as  a  contract.  He  alleges  in  bis- 
writ  no  coDBideration,  bat  treats  it  as  importing  one — as  a 
commercial  paper.  Can  he  deny  it  ?  If  so,  and  his  objec- 
tion to  it  be  good,  he  mast  go  out  of  Court ;  for  his  writ  is  fatally 
defective  for  the  reason  stated. 
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But  we  think  pluntiff'a  Gotioael  took  the  ri^t  view  of  ^' 
Mitore  of  this  paper,  vhsB  he  lued  od  it. 

Findia;  draws  on  the  Meflsrs.  Hitua  for  (200,  ob  aeootiat 
of  olaima  in  their  haoda.  It  JB  not  seeesakrilj  to  be  infarred 
that  the  payment  was  restricted  to  this  fend  and  no  oUm.} 
and.  tbaA  waa  cotttingent  on  their  ooQeiAioa.  Bnt  theae  are 
toohuicol  difficulties..  The  main  qneation  being,  wtt  tha 
tiMuaction  between  Scattergood,  FindUj  k  13mm,  aa  tbs 
agent  of  Scott,  Oaxhart  &  Co.  a  payment  ?  The  Jory,  usdtf 
a  proper  charge  from  the  Court  aa  to  Uie  law,  lure  fomd 
tb»t  it  wae,  wd  we  are  satisfied  wiUi  the  rerdiot. 


Ko.  77. — ^William  Spbhcbh,  pluntiff  in  error,  vt.  Avi- 
STBD  Hbvsti,  defendant. 

[1.]  Tb«  dtAitdMit  took  Ui<  plftintifrs  wagoD,  iritbont  the  pUIntifl'i  ceo- 
gent,  and  eichaogeil  it  for  aaother  wagon  wbich  be  brought  to  plaintiff  In 
place  of  his.  This  the  plaintiff  would  not  recelTe,  bat  Bned  tbe  defrndut 
in  tbe  Torm  offtn  action  on  account,"  autboriudbf  the  Act  of  ie4T,''IO 
■implif;  and  curtail  pltadingi  at  law:"  BtU,  that  an  actitoi  In  that  fbtm 
would  not  lie. 

Complaint.  Macon  County,  Tried  before  Judge  Wok- 
bill,  March  Term,  1856. 

William  Spencer  brought  an  action  of  ccmtplaint  againat 
Armated  Hewett,  to  recover  the  sum  of  $100  aa  the  value  of 
a  certain  "  two-horae  wagon"  mentioned  in  an  aocotmt  aU 
tached  to  plaintiff's  declaration. 

On  tbe  trial,  plaintiff  proved  by  Petbb  Sihxohs  that 
he,  witness,  sometime  in  the  year  185o,  left  in  a  wagon  yard 
in  Columbus  a  wagon  belonging  to  plaintiff — the  same  plain- 
tiff had  a  few  days  before  purohaaed  of  Jamea  R.  Ntiaoa ; 
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tiaX  d^enduit  admitted  to  him  {viitnr 
irithoat  aatbority  of  plaJittilT  and  taken  saiu 
yaid. 

JuDca  R.  NelsoQ  proMd  that  he  sold  to  pluntiff  the  ^tn^ 
itttified  aboBt  by  Simmom,  for  (100,  and  that  it  vraB  vortk 
that  sum ;  that  defendant  admitted  to  him  he  had  taken  said 
wagon  out  of  said  wagon  yard,  where  it  had  been  loft  bj  Sim- 
IBons,  without  any  authority  from  plaintiff,  and  that  he  had 
oottTerted  it  to  hu  own  oee  by  exchanging  for  the  one  he  had 
then  brongbt  and  left  in  Oglethorpe.  Witnees  testified  that 
ihe  wagon  left  in  Oglethorpe  by  defendant,  w«a  not  the  wa*- 
gon  sold  to  plaintiff;  neither  was  it  as  good,  as  H  was  not 
worth  9100 ;  that  pliuntiS*  nerer  receired  or  had  any  thing 
to  do  with  the  wagon  that  defendant  had  swapped  or  traded 
for. 

Plaintiff  having  here  closed,  Connsel  for  defendant  moved 
to  dismiss  said  action,  on  the  ground  that  trover  and  not  com- 
plaint,  was  the  proper  remedy. 

Which  motion  the  Court  snatuned,  and  Counsel  for  plain- 
-tiff  excepted. 

Miller  &  Hall  ;  Cook  &  Mohtfobt,  for  plaintiff  in  error. 

E.  W.  Allen,  for  defendant. 

£y  the  Court. — ^BENifiNO,  J.  delivering  the  opinion. 

The  action  in  this  case  was  in  the  form  of  *'  an  action  on 
an  acoount,"  authorized  by  the  Act  of  1847,  "to  simplify 
and  curtail  pleadings  at  Uw."  And  the  qaestion  is,  was  that 
the  proper  form  for  the  action  ?  The  Court  held  that  it  was 
not,  but  that  trover  was. 

Considering  this  as  an  action  in  contract,  we  can  find  no 
English  case  that  is  a  precedent  for  it.  The  case  of  Ht'll  vs. 
J*arrot,  (3  Taunt.  273,)  comes  nearest  to  being  such  prece- 
dent.   But  in  that  case  the  f%ct8  were  such,  that  unless  an 
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actioD  ex  contractu  would  lie,  none  would  lie.  And  even  tkt 
cue  ia  doubted.    {Sound.  PL  ^  Ev.  111.) 

Id  this  case,  trover  will  lie.  Trover  ia  the  appropriate 
form.  Tbe  Act  giving  the  form  employed  ia  this  cue,  alsD 
gives  a  form  in  trover.  And  hence,  there  is  room  for  ui  info^ 
euce,  that  the  LegieUtare  intended  that  BOtne  regardshoold  bt 
pud  to  forms — intended  that  caaea  should  be  put  in  the  foru 
vbioh  they  fitted. 

Unless  trover  be  required  in  such  a  case  as  this,  there  eu 
he  none  in  which  it  ought  to  be  required.  We  are  not  pre- 
pared to  say  that  there  are  not  some  oases  in  which  the  kw 
requirea  trover. 

And  so,  we  affirm  the  judgment  of  the  Court  below. 


No.  78.^EuzA  B.  DcFnKijt,  plaintiff  in  error,  vs.  Makt 

ToBiH,  defendant. 

[].]  Tha  qaeition,  whether  the  danugBi  fband  fay  a  Jnrj  are  eiecHiTt  or 
not,  ti  K  queidon  tor  Ihs  dUention  of  the  Court. 

Complaint  for  words,  in  Bibb.  Tried  before  Judge  Pov- 
BBS,  May  Term,  1856. 

Eliza  B.  Duffield  brought  her  action  of  **  complaint  for 
words/'  against  Mary  Tobin.  Tbe  defendant  pleaded  ths 
*' general  issue"  and  "justification." 

On  the  trial,  evidence  was  introduced  by  the  parties  under 
their  respective  pleadings. 

There  was  a  verdict  for  plaintiff  for  92^000. 

The  defendant  then  moved  for  a  new  trial,  on  the  ground 
that  the  damages  were  excessive.  The  Court  granted  the 
notion,  on  the  ground  (as  stated  by  tiie  Court)  that  any  bi- 

L.:|l,zi;i:v,.G00yIi: 


MACON,  JUNE  TERM,  1856. 


Scott  *#.  Winihip. 


■ger  snm  than  fSOO  waa  exoessire,  taking  into  consideratios 
4he  rank  and  condition  in  life  of  the  parties. 

Plaintiff's  CoonBel  excepted  thereto,  and  asBigns  the  same 
«8  error. 

Lakiee  &  Abdirsok,  for  plaintiff  iq  error. 

€.  B.  Cole;  Lahar  &  L'ochkaiit;  Spekr,  for  defeodant. 

By  the  Court. — BsNlflNO,  J.  delirering  the  opinion. 

[1.]  The  qaestion,  whether  the  damages  found  by  a  Jury, 
are  excesaive  or  not,  is  a  question  for  the  discretion  of  th« 
CottrC 

And  in  this  ease,  we  see  nothiog  whatever,  in  the  facts  of 
it,  to  jnstif;  ns  in  disturbing  the  disposition  which  the  Court 
tnade  of  that  question. 

We  therefore  affirm  the  judgment  of  tiie  Court  below. 


No.  79. — Eliza  J.  Scott,  plaintiff  in  error,  t>a.  Isaac  Wih- 
SHIP,  defendant. 

[1.]  In  all  CMH  of  eUini,  when  tli*  tmiMcdoD  ii  b«twMB  nlftUvM,  atpe 
dallf  B  Qtotber  uid  bcr  ■on,  it  la  ■  fact  of  Tlt«I  iaportaoce  that  the  twM 
Jida  of  the  conaideratioa  upon  which  it  purport!  to  be  fonnded,  u  not  dii- 

Xl-l  Where  property  ii  feirly  purchaaed  from  ft  debtor  In  failing  ciream- 
■taucei,  uid  the  money  paid,  the  credltort  must  refand  the  price  paid  b^ 
fore  they  uo  k-mU  on  aeconnt  of  the  InadequMf  <^  the  price,  onleM  ttba 
■o  groeiiy  inadeqaale  u  to  Moonnt  to  a  traniptr  tt. 

[3.]  Where  per»OB»l  property  ii  abaolulely  conveyed,  ftud  a  verbal  agno- 
ment  bp  enlered  into  thu  (be  property  shall  remaiii  in  possession  of  thtt 
vendor  upon  the  perforinDnco  of  certain  coaditioaa,  atthongb  the  sUpal&- 
ijtioii  ma;  not  amount  to  a  valid  contract;  still,  it  may  be  lafficUnt  to  eipl^K 
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the  cuBtinatid  poweuion,  and  thns  rebut  tbe  prwuinptioii  of  Enad  ariiliig 

tiiere&om. 
[4.]  The  rule,  that  tbe  g«le«f  tbe  whole  of  an  iDsolvent  debtor's  propcrtf  ii 

a  badge  of  fraud,  does  iiat  apply  tu  a  (jpateat  between   the  creditors  and 

one  who  baa  purcbued  a  very  inconeiderable  portion  thereof;  and  eipc- 

ciallf  when  enough  wm  \t(t,  at  the  time,  to  paj  tbe  debts. 
{6.]  A  bill  of  sale  nutiestej,  will  be  preeamed  to  bare  been  eucuUd  in 

Uie  da;  it  bean  date. 
£6.]  Wbea  there  is  conflicting  te9ti)>u)n;,'snde3)Miufill7  if  thaie  be  as;  thine 

like  an  equipondernnce  of  GTidence,  it  is  error  in  the  Court  to  charge  the 

Jury  that  Ibcy  are  bound  to  Sad  a  particular  waj. 
£T.]  Proof  of  tbe  pajmenC  of  a  valuable  consideration  for  property,  rebnti 
'   the  preiomption  of  fraud  arising  from  the  continued   possession  by  tliB 

mUer. 

{8.]  Tbe  fraodnlent  attempt  by  thejadgment  debtor  to  tan  off  proper^  sop- 
poaed  to  be  labject,  cannot  prejudice  the  claimant  nnless  sbe  waa  piiry  M 


Glum,  in  Bibb.  Tried  before  Judge  Fowssa,  Maj  Tarq) 
1856. 

Ibaso  Winskij»  having  obt&ioed  a  judgntent  against  Wil- 
liamB.  Scott,  at  theNov.  Term,  1854,  of  Bibb  Superior  Gout, 
subaequeutlj  oanaed  a  fi.  fa.  founded  theresn  to  be  leried  la 
two  sUreB,  as  the  property  of  the  defendant. 

A  claim  having  been  interposed  by  £liza  J.  Scott  to  the 
property  levied  on,  an  isane  was  formed,  and  upoa  the  tiial, 
the  plaintiff  in  fi,  fa.  introduced  proof  as  follows: 

The^/o.  above  mentioned  being  for  principal  debt,  $^60; 
■and  the  levy  theraoo.  An  agreement,  signed  by  claimant*! 
hansel,  admitting  that  the  defendant  in  fi.  fa.  had  posaes- 
sion  of  the  property  levied  on  after  said  judgment  was  ob- 
tained. 

William  Holmes  testified,  that  negroes  of  the  age  of  tho» 
levied  on,  wwe  worth,  at  the  time  of  the  levy,  twelve  or 
thirteen  hundred  dollars. 

The  Sheriff  of  Troup  County,  by  interrogatories,  proved 
that  be  knew  Isaac  "Winship;  did  not  know  claimant.  As 
Sheriff  of  Troup  County,  he  levied  on  two  negroes  as  the  pre> 
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pert;  of  defendaat,  on  tfce  eirs  of  the  LaOrange  k  Atlanta 
Bail  Boad  in  Tronp  Coont; ;  thej  vere  going  Weat.  Tha 
negroes  levied  on,  together  with  several  others,  were  in  pos- 
SMnon  of  a  ycmg  man  whom  he  did  not  know.  Xhe  d«a> 
eriptioD  of  the  negroes  correspondB  with  that  embraced  ia 
the-lerr  on  the>L/a. 

Plaintiff  here  rested  his  case. 

Claimant  then  offered  in  eridence,  ^l«r  proving  the  signa* 
tm-e  of  ^lliam  B.  Scott,  a  bill  of  safe  dat«d  Jane  22d,  186^ 
a  copy  of  which  is  aa  follows : 

"Beceived  of  Elisa  J.  Scott  Thiee  Thoosutd  Dollars,  la 
follpayment  for  the  following  sanednegroes;  Jim  and  his  wife; 
Silvej  and  her  three  yoongest  children ;  also,  Tonej  and  hii 
wife  Barbary ;  also,  Dave  and  his  wife  Hagar.  Tbo  titles  to 
tiw  above  named  negroes  I  warrant  to  be  good.  Bibb  Cooft* 
^,  Jnne  22d,  1858.  WM.  B.  SOOTT." 

Claimant  then  pot  in  evidence  the  following  deeda  and  ooib- 
T*7«Boes: 

A  deed  from  Mrs.  Eliza  J.  Scott  to  Bobert  Freeman,  0. 
A.  Hamilton,  Eleanor  Scott  and  Wm.  K  Scott,  (the  defend- 
aat in  Ji  fa.)  dated  the  8th  day  of  Deo  1852,  s^jHilating  that 
inconsiderationof  thesumof  9287  50,  which  eaohoaeoftha 
grantees  was  to  pay  her  annoally  during  her  life,  and  wfaidi 
they  were  to  Becar«  by  mortg&ges  on  wunoambcfred  pn^ertj^ 
■he  released'and  ctmveyed  the  plantation  recently  occQpied 
l^the  late  Wm.  Scott,  nowdeceased,  in  Bibb  County,  known 
aa  William  Scott's  plantation,  on  Tobesofka  Creek;  also, 
Nancy  Wise  and  her  two  children ;  Charles,  a  man,  and  Har- 
risoK  a  boy,  slaves ;  the  said  property  being  &e  part  re- 
ceived by  her  as  a  life  estate,  under  the  will  of  her  hnsband, 
the  said  William  Scott,  deceased ;  remainder,  toabove  named 
children ;  and  in  which  deed  there  was  a  ckose  of  defeaa- 
aace,  in  the  event  the  said  security  was  not  given. 

A  mortgage  from  Robert  Freeman,  of  the  above  date,  to 
Hcore  his  part  of  said  annoity  of  9287  50.    A  mortgage 
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from  C.  A.  Hamilton,  of  the  suae  date,  for  the  Bame  pa* 
poBe ;  and  also,  a  mortgage,  of  the  Bame  date,  from  Roberlr 
Freeman,  to  secure  a  liie  annnity  from  Eleanor  Scott,  (vha 
Tas  a  minor,  said  Freeman  being  the  ezecotor  of  Willian 
Scoit,  deceased,  and  guardian  of  said  minor.) 

Richard  A.  Behbon  testified,  that  claimant  ms  eotitledi. 
under  the  will  of  William  Scott,  deceased,  to  a  life  esUte  in 
the  property  conveyed  by  her  to  Robert  Freeman  asd  the 
Other  children;  that  in  order  to  facilitate  the  -winding  up  of 
said  estate,  it  was  agreed  between  claimant  and  the  other  leg- 
atees (children  of  claimant)  nnder  said  will,  that  claimant 
shonld  release  her  said  life  interest;  and  that  in  consideratioB 
thereof,  the  other  parties  should  each  pay  to  her  an  annmty 
of  9287  60,  daring  her  life,  and  to  secure  the  payment  of 
tiie  same,  by  mortgage  on  nnincambered'  property.  All  the 
parties  gave  mortgages  except  William  E.  Scott.  The  matter, 
so  far  as  he  was  concerned,  so  remained  nntil  abont  Jone^ 
1853,  when  said  William  B.  Scott  agreed,  in  Uea  of  paying 
an  annuity  of  8287  50,  and  esecnting  a  mortgage  to  secare 
Ae  same,  to  make  a  bill  of  sale  to  claimant  to  the  negroaa 
mentioned  in  the  bill  of  sale,  dated  June  22d,  1858,  (wUoh 
negroes  are  valued  at  $3,000,)  in  fall  discharge  of  sud  aib- 
nnity.  Witness  does  not  recollect  distinctly  whether  he  m 
present  when  said  bill  of  sale  was  made,  but  thinks  he  ma; 
iras  present  at  several  settlements  between  the  legatees  in 
irinding  up  the  affairs  of  sud  estate ;  cannot  state,  positively, 
that  he  was  present  at  the  making  of  the  bill  of  sale ;  at  all> 
events,  knows  that  it  was  made  in  discharge  of  the  annuity, 
and  in  lien  of  making  the  mortgage  ;  recollects  seeing  the 
bill  of  sale  a  short  time  after  it  was  made.  Witness  is  Ab 
Bon  of  claimant.  At  the  time  the  bill  of  sale  was  made,  the 
negroes  mentioned  therein  were  in  possession  of  Robert  Free- 
man, who  had  hired  them,  and  were  not  delivered  to  claim- 
ant  at  the  time  the  bill  of  sale  was  made.  It  was  the  ^nde^ 
standing  between  the  claimant  and  William  B.  Scott,  that  u- 
Urs.  Scott  had  no  use  for  the  Degroe.B,  and  was  only  desirous 
of  seoaring  the  annuity  due  her  by  said  William  B.  the  ne* 
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grbto  migtit  remain  in  his  possession;  and  if  he  continned 
regnlu-Iy  to  pay  the  annuity,  his  possession  should  not  be 
diBtnrbed.  Thig  understanding  was  a  verbal  one ;  il  was  also 
T^ball;  understood,  that  if  said  William  B.  Scott  should 
cbntiane  punctually  to  pay  said  annuity,  said  bill  of  sale 
night  be  defeated.  Said  Wm.  B.  sever  paid  any  portion  of* 
^d  annuity,  After  the'  execution  of  said  bill  of  sale,  and  has 
nfeVer  paid  any  of  it  since. 

His  considers  (8.000  as  a  fair  price  for  the  negroes  men- 
tioiMd  in  safal  bill  of  sale,  with  aW  of  ithom  he  iras  acquaint- 
ed; and  considering  the  agd,  good  health,  &c.  of  claimant,. 
dfd  not  think  $3,000  too  much  to  be  paid  in  discharge  of  said 
annuity;  considered  it  a  reasonable  amount.  The  negroes 
remained  in  possession  of  William  B.  Scott  some  months  af- 
t^  the  sale ;  thinks  he  carried  them  with  him  up  to  Cbero- 
okee,  Gft.  some  time  thereafter ;  thinks  Jim  was  worth  from' 
1800  to  91-000;  Silvey  $600  to  $700  ;  her  eldest  child  $300 
to  $400;  the  Sext  eldest  $S0O  ;  the  youngest  about  $800  ; 
*iney;$700;  Barbary  about  $800;  Davo  and  Hagar,  old' 
rirti  infirm,  worth  something  to  take  them. 

WlHiani  B.  Scott  had  sold,  in  December  before  making 
the  MK  of  sale,  the  homestead  to  Robert  Freeman  ;  be  also 
Bold  his  plantation  to  the  same  person,  about  the  time  of  ma-' 
Ideg  the  bin  of  sale.  The  two  places  were  worth  some 
$16,000  to  $18,000.  He  had  a  negro  man  not  included  in 
the  'bill  of  sale,  and  which  be  still  continued  to  own.  He 
oi^ed  some  debts  at  the  time  be  made  the  bill  of  sale ;  don't 
Uiow  how  much  he  owed ;  thinks  he  was  indebted  to  plaintiff- 
and  several  others;  don't  know  what  bo  did  with  the  pro- 
ceeds of  sale  of  said  lands  ;  beard  that  he  was  in  debt ;  don't' 
fcbow  to  what  extent ;  had  no  doubt  that  at  the  time  the  bill 
of  sale  was  executed,  he  had  plenty  to  pay  his  debts,  apart 
from  the  negroes  embrased  in  said  bill  of  sale  ;  claimant  is 
between  fifty  and  sixty  years  of  age. 

The  Court  having  charged  and  refused  to  charge  the  Jury, 
as  will  below  appear,  a  verdict  wah  returned  finding  the  pro- 
perty subject,  and  tenper  cent,  damages. 
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Counael  for  claimaut  thereupon  moved  a  role  for  a  &e« 
trial,  on  the  following  gri>und8  : 

l8t.  Because  the  verdict  of  the  Jury  ia  contrary  to  law 
sad  the  evidence  in  said  case. 

2d.  Because  the  verdict  ia  agunat  the  weight  of  evidence^ 
especially  in  finding  damages  agfunat  clumant. 

Sd.  The  Court  erred  in  charging  the  Jury  that  "  the  sale 
of  the  whole  of  one's  property  ia  &  badge  of  fraud  as  againeft 
creditors,"  there  being  no  evidence  to  sustain  such  charge. 

4th.  Because  when  the  Court  was  requested  in  writing  by 
claimant's  Counsel  to  charge,  that  "  if  the  Jury  believed  that 
William  B.  Scott  executed  a  bill  of  sale  to  the  property  levied 
on  to  the  claimant  on  the  22d  of  Jane,  1853,  and  the  sale  was 
made  in  good  faith  and  without  any  design  to  defraud  credi- 
tors, they  will  find  in  favor  of  claimant ;"  the  Court  said  it  would 
give  that  in  charge,  but  toldthe  Jury,  that "  although  the  bill  of 
sale  purported  to  have  been  made  on  tho  22d  June,  1853,  they 
might  still  find  from  the  circumstances  developed  in  the  evi-^ 
dence,  that  it  was  not  in  fact  made  at  that  time,  but  at  some 
Aubsequent  time ;  they  might  even  believe  it  was  not  made 
until  after  plointifi'obtMned  his  jadgment;"  which  was  error, 
there  being  no  evidence  upon  which  to  predicate  SBch  fc 
charge. 

5th.  The  Court  erred  In  refusing  to  charge  in  the  langoage 
of  the  written  request  of  Counsel  for  claimant,  to  wit :  *'  that 
although  William  B.  Scott  may  have  retained  poese^on  of- 
the  negroes  after  he  executed  the  bill  of  aale  to  clium«Bt» 
yet,  that  makea  out  a^rima  /ode  case  merely  of  fraud,  and- 
is  by  no  means  conclusive  evidence  of  fraud.  On  the  con- 
trary, the  claimant  may  explain  why  William  B.  Scott  was., 
permitted  to  retain  possession,  and  if  the  explanation  is  rea- 
sonable and  satisfies  the  Jury  that  there  waa  no  intention  to.- 
defraud  any  one,  the  Jury  will  find  in  favor  of  claimant." 

6th.  Because  the  Court  erred  in  refusing  to  charge  in  the- 
langnage  as  requested  in  writing,  that  "  if  the  Jury  believ* 
that  the  claimant  had  a  just  claim  agaioat  William  B.  Scott 
•t  the  time  tho  bill  of  sale  was  executed,  and  that  the  biU;«f- 
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I&le  v&s  taken  to  secure  the  payment  of  said  claim,  and  not 
to  defraud  creditors  or  any  one  else,  the  tranBacttoa  was  bona 
fide,  and  thej  will  Bad  for  claimant,  notwithstanding  the  poa- 
BessioQ  did  not  accompany  the  delivery  of  the  bill  of  sale." 
The  Court  told  the  Jary  "that  there  must  be  other  circum- 
stances going  to  explain  defendant's  poescBsion  of  the  pro^ 
perty  sold  other  than  those  specified  in  the  request ;  oiher- 
vise,  the  Jury  would  be  obliged  to  find  the  transaction  fraud- 
ulent and  snbject  the  property." 

Tth.  Because  the  Court  erred  in  refusing  to  charge  in  the 
bngnage  as  requested  in  writing,  that  "  if  the  Jury  Lclieve 
that  the  claimant  paid  a  valuable  consideration  for  the  negroes 
levied  on,  this  rebuts  the  presumption  of  fraud  raised  by  the 
possession  remaning  in  William  B.  Scott. 

8th,  Because  the  Court  erred  in  refusing  to  charge  ns  re- 
quested in  writing,  that  "if  the  Jury  believe  that  the  bill  of 
sale  was  absolute,  hut'there  was  a  verbal  understanding  that 
it  might  be  defeated  by  paying  pnnctually  the  annuity,  and 
the  Jury  believe  that  William  B.  Scott  failed  to  pay  said  an- 
Doity  and  to  comply  with  said  right  of  defeasance,  the  bill 
of  sale  becomes  and  remains  absolute" ;  the  Court,  on  the 
contrary,  charged  "  that  if  the  Jury  believe  that  although  the 
bill  of  sale  was  absolute  on  its  face,  there  was  a  private  un- 
derstanding between  the  parties,  that  if  William  B.  Scott 
would  continue  to  pay  the  annuity,  the  bill  of  sale  was  to  be 
s  nullity,  this  was  a  positive  fraud  in  law  and  vitiated  the 
irhole  transaction."  j 

The  Court  over-ruled  the  motion  on  all  the  grounds,  and 
claimant  excepted. 

Laitibh  &  Anderson  ;  BiUBBfl;  Hill;  Traobt,  for  plain- 
tiff in  error. 

A.  M.  Spebb,  contra. 

By  ike  Court. — Lohpkin,  J.  delivering  the  opinion. 

'      The  Amdamental  fact  which  lies  at  the  bottom  of  this  case, 
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and  vhicli  is  irorth  more  than  all  others  in  snch  Gases  ii, 
tbat  there  was,  ex  eonceaao,  a  coaaideration  for  this  tranaao- 
tion.  It  is  not  pretended  but  that  the  annuity  of  9287  SO 
iras  owing  bj  William  B.  Scott  to  his  mother ;  and  there  i» 
ao  proof  or  attempt  at  proof  that  it  has  ever  been  paid. 

If  the  negroes — ^bought  of  her  son  to  extinguish  this  annn- 
ity — were  more  than  it  was  worth,  let  the  creditors  stipulate 
for  its  payment,  take  the  property  or  obtain  a  decree  in  Et^nity 
to  re-sell  the  negroes  for  these  purposes. 

And  then,  that  she  should  bare  permitted  them  to  rem^ 
in  her  son's  possession,  under  the  parol  agreement  that  they 
could  continue  there  so  long  as  he  discharged  the  annuity, 
is  there  anything  wrong  in  this  ? 

Suppose  this  verbal  understanding  be  not  a  valid  and  bind- 
ing contract,  is  it  not  sufEcient  to  explain  the  possesuon,  and 
thereby  rebut  the  inference  of  fraud  ? 

Upon  the  whole,  we  think  the  verdict  was  decidedly  eoil- 
trary  to  the  evidence  and  the  weight  thereof,  especially  u  to 
the  damages. 

[2.]  That  the  Court  erred  in  charging  the  Jury  "  that  the 
sale  of  the  whole  of  one's  property  is  a  badge  of  fravd,  U 
against  creditors,"  the  evidence  showing  that  Scott  had  not 
«old  the  whole  of  his  property  at  the  time  he  made  the  bU 
of  sale  to  his  mother ;  and  that  the  claimant  had  only  bought 
«  comparatively  small  portion  of  it. 

[3.3  In  charging  the  Jury  that  they  "  might  believe,  boa 
tiie  circiunstancea  that  the  bill  of  sale  purporting  to  have  been 
made  from  the  defendant  to  the  claimant,  was  not  executed 
«n  the  22d  day  of  June,  1853,  when  it  bears  date,  bat  at 
some  subsequent  time,  even  after  the  plaintiff  obtained  his 
judgment,"  there  being  not  only  no  proof  to  anthoriae  the 
charge,  but  the  testimony  being  strongly  the  other  way. 

[4.]  In  charging  the  Jury,  that  unless  there  were  other 
circumstances  than  those  relied  on  in  the  sixth  request  of  de- 
fendant's Counsel,  that  the  Jury  were  "  obliged  to  find  the 
transaction  fraudulent  and  the  property  subject."  Whereas, 
the  Jury  should  have  been  left  to  form  th^  oifu  in^fpwd- 
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■eat  judgment  upoo  the  proof;  and  in  the  opinion  of  this  Court, 
«o  fu-  from  being  bound  to  condemn  the  property  upon  the 
•facta  assumed  ui  the  request,  the  J&tj  would  have  been  fully 
justified  in  returning  a  verdict  for  the  claimant. 

[5.]  In  refusing  to  charge  the  Jury  that  if  they  hclieved 
claimant  paid  a  valuable  consideration  for  the  negroes  levied 
on,  this  rebuts  the  presumption  of  fraud  arising  fiom  tHe  con- 
tinned  possession  of  William  B.  Scott.  Will  it  be  pretended 
that  if  Mrs.  Scott  paid  to  her  son  a  valuable  consideration 
for  tlie  property  in  dispute,  that  her  permitting  it  to  remain 
vith  her  son,  would  subject  it  to  antocedent  or  pre-existing 
debts  ?  Such  is  not  our  understanding  of  the  law.  And  the 
day  ia  distant,  we  hope,  when  humanity  and  all  the  holiest 
feelings  of  maternity  should  be  outraged  by  the  establish- 
ment of  sQch  a  rule ! 

£6.]  The  charge,  as  given  in  the  Tth  request,  vuies  mst«- 
rially,  though  unintentionally,  no  doubt,  the  instructions 
asked.  The  instructioos  asked  were  as  to  a  verbal  under- 
standing between  the  parties ;  the  charge,  as  giv^  has  ref- 
wenc«  to  A  private  understanding. 

[7.]  Whether  the  failure  on  the  part  of  William  B.  Scott 
to  coibply  with  the  verbal  understanding  between  him  and 
Jus  mother  abrogated  the  defeasance  and  converted  the  biU 
of  sale  into  an  absolute  conveyance  or  not,  we  insist  that 
it  was  competent  evidence  to  explain  the  possession  and  rebnt 
the  presamptiou  of  fraud  arising  therefrom. 

£8.]  That  William  B.  Scott  may  have  attempted  to  have 
na  off  these  negroes,  or  a  portion  of  them,  with  a  view  to 
cheat  either  his  mother  or  creditors,  or  both,  is  quite  possi- 
Uo ;  but  unless  his  mother  knew  of  it  and  connived  at  it,  it 
cannot  prejudice  her  title  or  cast  supicion  upon  the  bonafide* 
of  the  sale  from  her  son  to  her.  One  thing  is  certain,  thero 
Btands  her  annuity  unpaid  and  unprotected,  except  by  this 
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'  So.  80. — HsMBT  N.  Eli,s,  plaintiff  in  error,  v».  Thb  SiAia 
or  Georoia,  defendant  in  error. 

[I.]  On  a  trial  for  an  set  of  farolcfttion,  the  Court  chatf^ed  the  Jnty,  that  if 
"  thej  beliered  the  pMties  were  fonnd  on  the  bed  together;  that  the  door 
of  the  room  iraa  closed;  Ihul  there  iras  no  ooeclae  preseat  ia  tbe  room; 
that  the  wotnaawuaprosliiute,  and  that  defeDdant  iras  freqaently  in  the 
habit  of  TisiUng  her  hciOBe,  thej  were  bound  to  find  the  defendant  gailij  " 
Setd,  that  Uiia  tibmtsp  wb«  rather  too  rtrong. 

Indictment  for  misdemeanor.  Tried  before  Judge  Fov- 
BRS,  May  Term,  18a6. 

An  indictment  for  fornication  ag^nst  Henry  N.  EIIb  wu 
found  at  the  laat  May  Term  of  Bibb  Superior  Goart,  and  the 
case  called  up  for  trial  at  the  a&me  term.  The  defendant 
moved  to  oootinne,  and  testified,  in  support  of  the  motion, 
that  the  indictment  hftd  been  found  only  two  days  previom; 
that  he  was  then  in  the  country  and  did  not  bear  of  it  ontdl 
late  at  night  of  the  day  of  the  finding ;  that  bis  business  kept 
bim  in  the  country  all  of  the  next  day,  except  that  he  took 
time  to  come  in  and  give  tbe  usual  bond  for  his  appearance; 
(hat  he  was  not  ready  for  trial ;  that  he  wanted  tbe  case  con- 
tinued for  the  term  so  that  be  might  have  time  to  prepare  bis 
defence ;  that  there  were  witnesses  absent  by  whom  be  ex- 
pected and  believed  he  could  impeach  tbe  testimony  of 
Thomas  Enight,  the  main  witness  for  the  State ;  that  he  had 
^t  been  informed  he  could  impeach  said  KnJght  by  two  «it> 
nesses  whose  names  be  could  not  recollect,  but  tbey  lived 
near  the  eoort-ihouse  square  ;  (he  pointing  out  the  house  or 
towards  the  house  from  where  he  stood,  across  the  road  Bonth 
of  the  court-house ;)  that  tbe  case  had  been  called  so  early 
(bat  morning  be  had  not  had  time  to  subpcena  said  witnesses 
or  get  them  in  Court.  He  further  stated,  that  be  bad  just 
been  informed  that  said  Knight  bad  recently  threatened 
Zelia  Guimarin  (who  is  tbe  other  party  to  the  alleged  fonii- 
oation)  with  bis  vengeance,  and  intended  to  make  her  Jh^ 
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thoDB&nds  of  dollars  before  he  quit  her,  and  that  he  had 
proctfl-ed  this  indictment  against  her  and  defendant  from  pri- 
Tate  pique  agunst  ber ;  and  further,  that  he  did  not  make 
Aia  application  merely  for  delaj,  but  to  get «  fair  trial ;  that 
he  expected  to  obtain  the  testimony  of  said  witnesses  at  the 
next  term  of  the  Court ;  that  said  vitnesses  were  not  absent 
by  his  consent  or  procurement ;  that  be  had  osed  all  the 
diligence  circomstances  would  permit  to  be  ready  for  trial ; 
that  said  witnesses  lived  in  Macon,  and  be  had  not  subptB- 
naed  them,  and  that  all  he  wanted  was  a  fair  trial. 

The  Cotirt  over-ruled  the  motion  for  a  continuance  and 
ordered  the  trial  to  proceed. 

A  Jury  having  been  agreed  npon,  the  Solicitor  General 
opened  the  case  on  behalf  of  the  State,  read  the  bill  of  in- 
dictment, &o.  then  Bwore  Green  J.  Blake,  Thomas  Knight 
and  Andrew  Pye,  who  testified  to  the  Jury.  The  Jury  were 
then  addressed  by  Counsel  for  the  defendant  and  the  State; 
the  Court  charged  the  Jury  and  directed  them  to  retire  and 
deliberate,  but  as  they  were  about  to  retire,  one  of  them  in- 
formed the  Conrt  that  they  had  not  been  sworn  in  that  par- 
ticular case. 

Whereupon,  the  Ooart  stated  to  defendant's  Counsel  that 
they  might  continue  the  cose,  strike  another  Jary  or  swear 
that  one,  and  go  on  with  the  trial.  Defendant's  Counsel  de- 
clined to  accept  either  proposition  submitted  by  the  Court, 
and  moved  the  Court  to  discharge  defendant;  which  the  . 
Court  refused  to  do. 

The  Court  then  directed  the  Jury  agreed  on  in  the  first 
instance  to  be  sworn  and  the  trial  to  proceed  before  them, 
and  they  having  been  sworn,  (defendant  excepting  to  the 
whole  proceeding,)  Gbkkh  J.  Blaeb  was  introduced  in  behalf 
of  the  State,  and  testified  that  Zelia  Guimarui  was  a  proeti- 
tote  and  an  nnmarried  woman ;  that  defendant  was  an  nn- 
married  man ;  that  he  had  seen  defendant  at  her  bouse  some 
6  or  7  seven  times  during  the  last  two  years ;  that  he  never 
saw  him  take  any  iadecent  familiarity  with  her ;  that  when 
he  saw  defendant  at  ber  bouse,  defendant  was  «tting  in  * 
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ohftir  Iik«  other  people;  that  defendant  VM  the  agent  eT 
Jf  ifts  QniiD»in'  in  the  naoitigement  of  her  pr<^rtj'. 

Thomas  Kkiqht  testified  that  he  was  not  on  very  friendly 
terms  with  one  of  the  p&rttea,  and  wonld  like  to  be  ezcosed 
firom  teetifying;  that  he  bad  been  intimate  vitb  Gnimarini 
before  she  left  for  California ;  eince  her  return  be  had  not 
bad  muoh  to  do  vith  her ;  he  did  not  know  that  defendaoi. 
bad  coDfesBed  to  him  within  two  years  that  he  had  bad  ia- 
tercourse  with  her,  nor  did  he  recollect  having  seen  defend- 
ant in  bed  with  her  but  once  in  two  yeara ;  had  frflqo^itly 
seen  him  in  bed  with  her,  but  coald  certainly  identify  only 
one  occasion  in  two  years,  which  was  sometime  in  the  month 
of  December  last,  before  Christmas,  at  her  bonse,  in  Bibb' 
County ;  that  the  outside  door  was  open ;  the  door  of  tbe- 
room  in  which  they  were  was  closed ;  no  one  bnt  the  parties 
were  in  the  room,  and  no  other  white  person  but  a  small  bc^ 
was  in  the  bouse. 

Cross-examined:  The  door  was  closed,  but  not  lotted; 
vitsees  turned  the  bolt  and  entered  the  room ;  no  one  an- 
nounced bis  approach  or  intention  to  enter  ;  the  parties  mas* 
ifested  no  confusion  or  shame;  saw  no  indecent  libwties- 
taken ;  no  surprise  was  manifested  upon  his  entrance  at  the- 
time ;  was  in  tbe  halnt  of  entering  wi^ont  ceremony  whether 
Miss  Guimarin  had  company  or  not ;  it  was  cold ;  they  were- 
Ijing  on  the  bed  without  any  oovniBg  over  tbem ;  does  not 
know  whether  tbe  parties  bad  on  all  their  clothing  or  not, 
bnt  is  certun  if  any  part  of  defendant's  clothing  was  off  be 
was  not  stripped  to  bis  sbirt-tul ;  has  freqaently  seen  a  man 
and  woman  lying  on  the  bed  together  and  did  not  believe- 
tbey  intended  to  commit  tbe  crime  ehu'ged. 

Here  tbe  evidence  closed. 

Defendant's  Counsel  requested  the  Court  to  charge  the' 
Jttry,  that  when  tbe  act  is  not  proven  by  direct  testimony,  and* 
(nrcumstances  are  relied  on  to  prove  it,  tbey  must  be  in  their 
nature  and  character  of  such  a  conclusive  character  that  tbey 
exclude  all  reasonable  doabt  from  tbe  minds  of  the  Hvtj,  ia 
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order  to  juatify  tliem  in  finding  the  defendant  guilty ;  that, 
the  Jnry  are  the  jndges  of  the  Uw  and  the  facta. 

2d.  That  the  law,  in  its  humanity,  preanmea  the  innocenoe- 
ofeveij  one  nntil  his  guilt  isestablished';  and  that  if-they 
baye  reasonable  doubts  of  defendant's  gmlt,  they  mnat  give 
bim  the  benefit  of  those  donbta  and  aeqnit. 

The  Court  read  over  the  requests  to  the  Jury  and  sud 
they  were  correct,  bat  he  still  adhered  to  the  charge  be  gare 
before ;  that  from  the  character  of  the  ofience,  poaitire  evi- 
dence was  hardly  attainable ;  that  resort  must  be  had,  as  a 
general  thing,  to  circumstances  to  prove  tbia  oSenoe;  and' 
that  if  a  single  and  noraarried  mas  was  found  upon  a  bed, 
i^y  or  night,  with  a  single  woman,  by  themselves,  the  door- 
being  closed,  the  law  presumes,  and  the  Jury  might  presume, 
he  either  had  or  intended  to  have  unlawful  intercourse  with 
ber ;  that  if  the  Jury  believed  the  parties  were  found  on  the 
bed  together ;  that  the  door  of  the  room  was  closed ;  tbat 
there  was  no  one  else  present  in  the  room ;  that  the  woman 
was  a  prostitute,  and  that  defendant  was  frequently  in  the 
habit  of  visiting  ber  house ;  then,  in  the  opinion  of  the  Court, 
they  were  bound  to  find  defendant  guilty. 

Tbe  Jury  found  the  defendant  guilty,  and  he  excepts  and 
compluns — 

1st.  Tbat  the  Court  erred  in  over  ruling  his  motion'  for  a- 
continuance. 

2d.  That  the  Oonrt  erred  in  the  direction  it  gave  to  the- 
case  after  ascertaining  that  the  Jury  had  not  been  sworn,  and 
in  refusing  then  to  discharge  defendant. 

3d.  That  the  Court  erred  in  merely  reading  over  defend- 
ant's requests,  and  stating  tbat  tbey  were  correct ;  but  be 
still  adhered  to  his  former  charge. 

4tli.  That  the  Court  erred  in  its  charge  to  the  Jary. 

B.  S.  Lanibb;  Millek  &  Kall,  for  plaintiff  in  error. 


T.  W.  MoNTFORT,  Sol.  Gen.  for  the  State. 
x<a~xx-ce 
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By  the  Court. — BsNSiNa,  J.  deliTering  the  opioioa. 

..  .Thtr  qtfeatian  on  theerideQce  in  thia  case  was,  whether  thft 
defendftDt  was  guilty  of  an  act  of  fornioation  trith  the  woman, 
6nimarin,  during  the  time  when  Jietoaa  lying  on  the  hed  nilh 
lerf-~  - 

■  -[!.]  Aod  on  that  qaestioD,  the  charge  of  the  Court  to  the  Ju- 
ry wasaafollAws;  "That  if  the  Jury  believed  die  parties  were 
ibuod  on  the  bed  together ;  that  the  door  of  the  room  was 
closed ;  that  there  was  no  one  else  present  in  the  room  ;  that 
the  womao  was  a  prostitute,  and  that  defendant  was  freqently 
in  the  habit  of  visiting  her  house,  they  were  bound  to  find 
the  defendant  guilty." 

The  charge  amounto  to  this :  that  certain  circuTtt^tmuM 
ue  such,  that  if  they  exist,  they  eanclutively  call  for  the  pre- 
sumption of  guilt. 

And  its  effeot  on  the  Jury,  if  respected  by  them,  must  have 
h4eD  to  exclude  from  their  consideration  every  ciroumstanoo 
ia  the  case,  except  the  circumstances  referred  to  by  the 
charge  itself;  and  every  conclusion  possible  to  be  inm 
enen  from  these  circumstances,  except  the  one  drawn  by  the 
charge. 

New  circumstaQcee,  as  we  thinl:,  can  hardly  be  such  that 
they  shall  be  coneluaive  of  guilt.  They  may  easily  be  sudi 
that  they  shall  raise  a  "  strong"  or  a  "  violent"  presumption 
of  guilt.  And  they  were  such,  no  doubt,  in  this  case ;  hot 
we  cannot  say  that  we  regard  them  as  having  been  coiudnsiTe 
gf  guilt. 

Therefore,  the  charge,  as  we  think,  was  erroneous. 

No  reliance  was  placed  on  the  o^er  grounds,  and  they  aie 
such  that  it  is  mianifest  none  ought  to  have  been.  The  Court, 
at  last,  offered  the  accused  a  coatiaaance,  but  he  would  not 
accept  one. 
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^o.  81. — ^Fbanelih  S.  Blooh,  plaintiff  in  error,   v».  Th3 
SiATB  OF  Qbobqia,  deTendftnt. 


.p.]  The  Act  of  1854,  eiempUne  tb«  members  of  Protection  TiieCtfmf*n^, 
No.  1,  ia  the  Cit;  of  Hacoo,  froB  larj  duty,  not  repealed  b;  the  Act  of 


18S6,  declBTing  who  are  qualified  and  liable  U 


In  Bibb  Superior  Court.     Decided  by  Judge  Powers,  May 
Term,  1856.  » 


Fruiklin  S.  Bloom  being  summoned  to  eerve  as  a  Juror  in 

'ft  criminal  case  pending  in  the  Court  below,  claimed  that  be 
was  exempt  from  liability  to  do  Jury  duty.  The  case  was 
submitted  for  adjudication  to  the  Judge  presiding,  upon  the 
following  agreed  state  of  facts : 

let.  By  Act  of  the  General  Assembly  of  Georgia,  passed 

JD  18S4,  a  fire  company  of  the  City  of  Macon,  designated  m 
Protection  Fire  Company,  No.  1,  was  chartered,  by  whLoh 
divers  privileges,  immonitiw  and  exemptions  were  ccmferrcd 

-vpon  the  members  of  said  company — among  which  is  the  follow- 
ing, t«-wit :  Each  member  of  said  company  is  exempted  from 

.nrviog  as  a  Juror  in  the  Co.  of  Bibb,  so  long  as  he  continues 
to  be  a  member  of  the  same'  and  shall  discharge  the  duties  of 

-s  fireman;  and  that  the  said  Bloom  is  at  this  time,  ud  has 
been  since  the  organization  of  said  company,  a  member  there- 
of; and  has  been  since  that  time,  and  now  is,  in  the  faithfol 
discharge  of  all  the  duties  of  a  fireman ;  that  said  company 
being  duly  organised,  accepted  the  charter,  and  that  a  list  of 
the  officers  and  membera  of  said  company  has  been  returned 
to  the  Clerk  of  the  Superior  Court  at  the  commencement  of 
eftob  term,  as  required  by  said  charter. 

2d.  An  Act  passed  in  1856,  declares,  that  "  all  free  white 
male  citiiens  who  hare  arrived  at  the  age  of  twenty-one 
years,  and  not  over  sixty,  and  resideiit  in  the  county  where 

-the  trial  is  to  be  had,  and  not  being  idiots  or  Innatics,  shall 
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be  qoalified  aad  liable  to  serve  as  JarOTB  opon  the  trial  of 
criminal  cases." 

3d.  That  the  Act  of  1856,  so  far  aa  it  amends  or  altera 
the  charter  of  1854,  has  not  been  accepted  by  said  fire  com- 
pany. 

It  wafl  contended  by  Goansel  for  Bloom — 

1st.  That  the  Act  of  1856  did  not  repeal  the  Act  of  1854, 
80  as  to  make  the  members  of  said  fire  company  liable  to 
serve  as  Jurors. 

2d.  That  if  the  Act  of  1856  did  take  away  the  exemption 
granted  by  the  Act  011854,  it  was  in  confiiot  with  that  pro- 
visioa  of  the  Federal  Conetitation,  which  declares  that  "  no 
State  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts." 

The  Court  below,  upon  the  foregoing  statement  of  facts, 
held  that  the  Act  of  1856  did  take  away  the  ezemptioa 
claimed  under  the  Act  of  1854,  and  that  the  Act  of  1856  ia 
constitutional,  for  the  reason,  that  the  charter  granted  to  the 
fire  company  is  not  such  a  contract  as  was  contemplated  by 
that  clause  of  the  Constitution  referred  to,  but  is  a  privilege 
conferred  in  consideration  of  a  pablic  service  to  be  rendered, 
and  subject  at  any  time  to  be  revoked.  The  Court  further 
held,  that  the  Act  of  1854,  so  far  as  it  exempted  the^  mem- 
bers of  said  company  from  Jury  duty  in  criminal  cases,  is  it- 
self uncoDBtitutional,  because  it  is  unjust  to  the  balance  of  the 
citizens  of  the  County  of  Bibb,  and  because  it  is  contrary  to 
the  ConstitatioD  of  this  State,  which  declares,  that  "  trial  by 
Jury,  as  heretofore  used  in  this  State,  shall  remain  inviolste," 
the  Court  being  of  the  opinion  that  as  each  citizen  charged 
with  an  ofience  against  the  laws  is  entitled  to  be  tried  by  baB 
peers,  the  LegiaUture  has  no  right  to  exempt  any  citizen 
from  being  summoned  as  a  Juror  in  his  case. 

Counsel  for  Bloom  excepted  to  the  several  rulings  of  iho 
Court,  and  now  assign  the  same  as  error. 

E.  A.  &  J.  A.  JfiSBKT,  for  plaintiff  in  error. 

T.  W.  MoKTVOBT,  S<A.  Geoeralf  f<»  the  State. 
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By  the  Cowrt. — LuHFKm,  3.  delivering  the  opimon. 

[1.]  Was  the  Act  of  February,  1854,  exempting  fire  Com* 
pBoy,  No.  1,  in  the  City  of  Macon,  from  Jnry  dnty,  so  long  as 
they  remained  members  thereof  constitutional  ? 

We  scarcely  deem  it  worth  the  time  to  discuss  this  branch 
of  the  case.  While  it  may  not  be  vithin  the  pale  of  the  con- 
atitntional  competency  of  the  Legislature  to  be  partial  in  the 
imposition  of  burdens,  the  converse  of  this  does  not  follow. 
It  has  been  the  uniform  course  of  the  General  Assembly,  ever 
noce  the  organization  of  the  State  Government,  to  bestow  its 
favora  where  it  listed.  It  grants  relief  to  one  bondsman  and 
refuses  it  to  another;  it  pardons  and  tt  refuses  to  pardon,  as 
seemeth  to  it  good ;  it  allows  one  man  to  peddle  in  certain 
coonties  without  a  license,  and  refuses  it  to  others.  The  Di- 
gest is  full  of  this  species  of  partial  legislation. 

Ferry  and  bridge  franchises  have  been  granted  to  certain 
individuals  time  immemorially.  Certain  persons  have  been 
relieved  from  the  disability  of  not  marrying  again,  being  the 
offending  party  in  divorce  cases,  while  others  still  labor  under 
the  penalty.  But  I  need  not  enumerate.  Establish  the  prin- 
ciple that  all  this  class  of  legislation  is  void,  because  in  der- 
ogation of  common  right,  and  you  will,  to  a  very  considera- 
ble extent,  eviscerate  the  Statute  Book. 

And  whether  it  be  obnoxious  to  the  further  objection  of 
impugning  the  State  Constitntioir,  which  declares,  that  trial 
by  Jury  as  heretofore  practised,  shall  remain  inviolate,  it 
will  be  time  enough  to  discuss  when  the  exigency  may  arise; 
that  is,  when  it  shall  be  made  to  appear  that  the  criminal 
justice  of  the  country  has  failed  by  reason  of  these  exemp- 
tions.    The  record  before  us  presents  no  such  ease. 

Does  the  Act  of  1856,  declaring  who  are  qualified  and  lia- 
ble to  serve  as  Jurors  in  criminal  cases,  repeal  the  Exemp- 
tion Act  of  1854,  which  we  have  just  been  considering  ? 

The  first  section  declares,  that  ''  all  free  white  male  citi- 
lens  who  have  arrived  at  the  age  of  twenty-one  years,  and 
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xesidflnta  of  the  county  where  the  trial  is  to  be  had,  and  not 
being  idiots  or  luoaticB,  sliall  be  qualified  and  Kable  to  serve 
•sa  Jorors  upon  the  trial  of  all  criminal  -caaes."  {PampMH 
Aeta,  p.  229.) 

This  language  ie  exceedingly  broad;  and  from  the  fact 
that  the  Legislature  sa'v  fit  to  except  idiots  and  lunatics,  who 
-were  excluded  by  the  general  law,  it  would  seem  that  they 
•certainly  intended  to  include  every  body  else.  It  is  conceded 
that  the  words  of  the  Act  are  sufficiently  comprehensive  to 
include  members  of  the  Macon  Fire  Company  No.  1.  It  is 
proposed  to  take  them  out,  however,  npon  a  familiar  rule  in 
-the  construction  of  Statutes,  namely  :  that  a  subsequent  af- 
firmative Statute  does  not  repeal  a  previous  special  exemp- 
tion. And  the  case  of  King  v».  Pugh,  '(Douglatt'  It.  189,) 
decided  in  1779,  is  the  strongest  authority  relied  on  in 
support  of  that  principle.  It  was  there  held,  that  if  the  in- 
habitants of  a  hundred  had  enjoyed  the  immemorial  privilege 
from  serving  on  the  Jury,  they  are  not  liable  to  be  sum- 
moned under  any  of  the  different  Statutes  relative  to  Juries; 
■and  the  Statutes  of  4  and  5  W.  ^  M.  ;  7  and  8  W.  ai^  3 
and  4  Ann^  are  cited. 

We  have  not  the  British  Statutes  at  large  before  ns;  but 
Against  tbe  privilege  here  set  up,  the  aathority  of  Lord  Colu^ 
was  cited,  who  expressly  ssys  in  his  Commentaries  npon  the 
■Statute  of  22  Henry  8,  relative  to  bridges  and  highways, 
that  the  words  in  the  Itb  section  of  that  Statute,  having  gi^ 
Ten  authority  to  tax  ever}}  inkahUant,  all  privileges  of  ez- 
■emptions  or  discbargea  whatsoever,  for  contribution  For  the 
reparation  of  decayed  bridges,  are  taken  away,  although  Ui« 
«xemption  were  by  Act  of  Parliament.  (2  ImL  704.)  And 
Counsel  on  the  other  side  of  that  case,  admitted  that  the 
words  of  this  Statute  were  much  broader  and  more  compre- 
hensive than  those  of  the  Acta  relative  to  Juries. 

Bat  the  Act  of  22  Menrg  8,  relative  to  highways  and 
bridges,  is  not  broader  nor  more  comprehensive  than  tia 
words  of  the  Act  of  185S  relative  to  Jurors.     So  that,  wen 
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we  left  to  stand  upini  this  doctriae  aloofi,  ve  mi^tut  b«  trmr 
bled  on  account  of  the  DniveTsality  of  the  l&ngaage. 

l%ere  are  other  contdderatiODi  which  might  be  miggeited 
why  the  Legifllatur*  did  DOt  intend,  aotwithata&ding  the 
broftd  terms  nsed  in  the  late  law,  to  repeal  all  pre-existing 
«z0mpti<Kis.  As  early  m  1S09  Miniaterg  of  the  Gospel  and 
Jnstioes  of  the  Inferior  Court  were  relieved,  at  thnr  own  op- 
Him,  from  serving  on  Jaries.  No  oompliint  has  been  made 
•gainst  this  Act,  although  it  has  stood  on  the  Statute  Book 
fovnearly  fifty  years.  It  might  be  fair  to  infer  that  the  L^ 
gi^atare  did  not  int«id  to  revoke  these  privileges. 
I,  The  exemption  granted  to  volunteer  and  fire  companies  be- 
gan at  an  early  period,  and  has  been  constantly  practised.  It 
is  hardly  to  be  presumed  that  a  species  of  Legislation  so  long 
and  perseveringly  pursued,  would  have  been  swept  away  by  & 
Bide  blow,  and  that,  too,  without  creating  any  sensation. 

From  these  and  other  considerations,  plausible  inferences- 
might  be  deduced  against  the  alleged  repeal.  And  yet,  all 
this  would  not  entirely  remove  the  doubt  occasioned  by  the 
nniverBality  of  the  words  of  the  late  law.  We  are  greatly- 
gratified,  therefore,  at  being  able  to  settle,  without  cavil,  that 
h  was  not  the  intention  of  the  Legislature  to  recall,  by  the 
recent  Act,  the  previous  diachargea  which  had  been  granted^ 

By  an  examination  of  the  Statutes  of  1855-'56,  it  will  be 
found  that  the  instancea  are  broad-cast  everywhere  in  the 
pamphlet  of  the  like  exemptions  having  been  granted  by  the 
very  Legislature  which  are  supposed  to  have  repealed,  by 
implication,  that  granted  to  the  Macon  Fire  Company  No.  1. 

The  general  Jury  Act  wae  approved  February  28,  185(1. 
It  will  be  found  that  these  Exempting  Acts  begin  the  16(li 
of  February,  and  run  on  to  the  6th  of  March,  before  and  af- 
ter the  Jury  law  was  paased.  One  of  them  bears  date  the 
27th  of  February,  the.  day  before.  To  hold,  therefore,  that 
the  Legislatare  intended  to  repeal  tXl  these  previous  exemp- 
tions to  fire,  volunteer  and  other  companieB,  while  they  wete 
granting  them  at  the  same  time  to  new  aHoaatioDS  in  om 
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iastsnce,  to  a  vhole  brigade  of  Tolonteers  in  Aagosta,  is  to* 
stultify  that  body. 

But  tbat  is  not  all.  As  if  to  remoTO  the  las(  lingeriDg  re- 
mains  of  infidelity  itself,  on  the  6th  of  March,  1856,  the  M»- 
eon  Hook  and  Iisdder  Company  vere  incorporated  "  wit!)  tht- 
Bame  riglits,  privileges  and  exemptions  as  are  extended  to- 
Protection  Fire  Gompaoy,  No.  1,  in  tbat  <»ty."  Here,  then^ 
IB  an  express  declaration  by  the  aothors  of  the  general  Jury 
Iiaw,  made  eight  days  after  it  is  said  to  hare  repealed,  by 
implication,  the  exemption  from  Jury  dnty,  granted  in  1854 
to  Protection  Fire  Company,  Ko.  1,  declaring  this  exemption 
still  exists,  and  is  of  full  force  and  effect.  And  Mr.  Bloom,, 
the  plaintiff  in  error,  being  a  member  of  that  company,  the 
argument  is  exhausted  and  the  demonstration  complete. 

Upon  vbat  class  nf  peraoDB,  then,  it  may  be  asked,  does- 
the  Act  of  1856  operate  ?  By  the  lav  of  1799,  regulating 
the  liability  and  qnalificationa  of  Jurors  in  criminal  cases,  it 
is  enacted,  that  in  addition  to  their  being  between  the  ages 
of  21  and  60,  they  must  possess  the  quaUfications  of  voters 
for  the  most  numerous  branch  of  the  Legislature,  viz :  have 
been  citizens  of  the  county  for  six  months,  and  paid  all  taxes^ 
required  of  them  for  the  previous  year.  This  is  omitted  by^ 
the  Act  of  1856,  and  persons  are  qualified  to  serve  on  Janes 
■whether  they  have  paid  taxes  or  not,  provided  they  are  res- 
idents of  the  county  at  the  time  vrhen  tbe  cause  is  tried.  It 
was  principally  intended,  vre  have  no  doubt,  to  dispense  with 
the  six  month's  previous  citizenship  that  the  first  section  of 
this  Act  was  changed,  the  Legislature  wisely  concluding  that 
the  shorter  the  residence  of  the  Juror,  tbe  greater  the  prob- 
ability tbat  bis  mind  would  be  free  from  bias  or  prejudice. 
It  is  a  salutary  change. 

As  to  the  constitotionality  of  the  Act  of  1856,  it  becomes- 
annecessary  to  express  any  opinion  upon  that  point.  We 
bare  considered  it,  however,  and  notwithstanding  tbe  able  and* 
impaattoned  argument  of  our  brother  Ifisbet,  we  are  dear 
that  the  charters  granted  to  these  fire  companies  and  the  ex- 
emptions to  the  members  thereof,  are  not  eontraett,  witUm 
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f&e  purview  of  tbe  Oonstitntion  of  the  TTnited  States;  an^ 
^t  not  only  msj  iJfefe  exemptionB  be  revoked  by  the  Leg- 
^f^ti^e,  leaving  ^.  qt^ber  to  perfonn  his  duty  or  not  as  he 
maj  see  fit,  but  th«  ofaartcrs  themselreB  may  be  abolished. 

yf^  l^orn  fi:oin  (he  history  of  corporations,  that  a  destmo- 
tive  ;pre  hayiog  qpij^ryed  in  Nicq^iedia,  Pliny  was  indnced  tt^ 
recommead  to  the  i^mperor  Trajan,  the  inetitntion  for  that 
city  qf  a  fir^  company  of  150  men,  {CoUegium  Fabrerum,\ 
vith  an  assarance  thftt  none  but  tho«e  of  that  bosincfis  ahonldl 
])e  admitted  ipt?  it^  ttnd  that  the  pririleges  granted  them 
ghonld  opt  be  extended  to  ^ny  other  purpose.  Sot  the  Em- 
beror,  ve  are  told,  refused  the  grant,  and  observed  that  aoci- 
ftU^  of  that  sort  bad  greatly  disturbed  the  peace  of  the  cit- 
i^  and  that  tbey  would  not  lail  to  be  misohievous.     (2  Kent, 

.  Hifo  such  ojtijection  exists  here  to  modem  (ire  companies; 
but  if  it  be  true,  that  by  reason  of  these  exemptions,  already 
pore  than  fire  hundred  of  the  best  men  of  the  county  are- 
withdrawn  from  Jury  duty,  it  well  becomes  the  Legislature 
to  pause  at  least,  if  not  to  retrace  their  steps. 


Ko.  8,3. — Jaubs  a.  Ralbton,  plaintiff  in  error,  m.  Eueabkcb 
BoADT,  defendant. 

[1^  If  A  bonic  be  let  to  a  womui  of  Dl  fnme,  bnowiiig  her  to  be  locb,  with 
**'  Intent  that  It  tball  be  need  for  th«  purposes  of  proititntion,  the  IsndlorJI 
cuDot  Tecorer  the  real ;  tbe  bare  ktkowMga  tbat  It  nuj  b«  probably  wi 
Uetl,  will  not  debit  the  nction. 

Debt  for  rent.    Bibb  Co,    Tried  before  Judge  WoRHiLLf 
Uucb  Tenn,  1866. 
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Jamea  A.  Balston  broaght  his  action  of  debt  agunst  Eliz- 
abeth Boady  to  recover  rent  for  certUB-premlseB  in  the  imt 
Bpecified. 

The  defence  waB,  that  said  premiseB  #ere  rent«d  from  th» 
plaintiff  hy  the  defendant  for  the  purpoaea  of  prostitution ;  L 
«.  for  illicit  interconrBe  between  the  sexes,  rad  that  the  uunfl 
iras  done  with  knowledge  of  the  plaintifl^  ftt  the  time  of  the- 
eoDtract  of  rent,'  contrary  to  pnbtio  policy. 

Testimony  was  offered  by  the  defendant  in  sopport  of  this 
plea ;  at  the  close  of  which,  the  Conrt  charged  the  Jury — 

"  That  if,  at  the  time  the  plaintiff  rented  the  houses — ^for 
which  rent  is  charged  to  the  defendant — he  knew  they  were 
to  be  occnpied  for  the  purposes  of  prostitution,  and  as  lewd 
houses  for  the  practice  of  fornication  and  adultery,  the  con- 
tract was  illegal  and  Toid,  and  the  pluntiff  could  not  recover 
for  the  rent." 

To  which  charge,  plaintiff's  Counsel  excepted  and  assigns 
the  same  as  error. 

Lahar  k  LOGBBANB,  for  pluntiff  in  error. 

Miller  &  Hall,  eoTttra. 

JBy  the  Oowt. — Luhpkik,  J.  deliTering  the  opinion. 

[1.]  It  is  penal  by  the  laws  of  this  State  to-lceep  a  brothd^ 
And  if  the  landlord,  knowing  that  hia  house  is  to  be  used  fcff 
prostitution,  let»  it  for  that  purpoie,  he  becomes  jMrrttcept 
«nfftmi*,  and  the  Courts  will  not  assist  him  in  recovering  hii. 
rents.  The  contract  being  eontra  ionot  m«re$,  will  cot  sup- 
port an  action.  {Qirardy  vt.  Hiehardton,  1  JSip.  Rep.  18;- 
Jennitiga  vs.  Tkrogmcrton,  21  E.  0.  L.  Rep.  480  ;  Common- 
vealth  v».  BarringUm,  3  Pick.  Rep.  26.) 

Had  the  Court  charged  the  Jury,  that  if  they  belieYed  from, 
the  evidence  that  the  plaintiff  let  the  house  to  the  defendant . 
A  woman  of  ill  fame,  utd  he  knowing  her  to  be  aaoh,  lalSat. 
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the  inlent  tliat  it  elioald  be  ximA  for  the  purpoaes  of  prostitti- 
tion,  thftt  he  coold  not  recover,  he  would  ha.ro  given  the 
law  correctly  ;  and  we  are  not  prepared  to  say  but  that  the 
proof  wonld  hare  aathorized  the  charge.  There  most  be  an 
sgreemeot,  exprees  or  implied,  that  the  tenement  should  be 
4Ued  for  an  unlawful  purpose.  And  bare  proof  of  a  knowU 
edge  that  it  might  and  probably  would  he  so  used,  will  not, 
^erhapt,  suffice.  Some  of  the  authorities,  1  find  upon  exam- 
ination, go  to  the  full  extent  of  holding  that  bare  knowledge 
is  sufficient,  and  that  the  criminsl  intent  will  be  inferred  from 
Ihe  knowledge. 

Out  ardent  young  brother,  of  Counsel  for  the  plaintifi*  in 
error,  seems  to  be  alarmed  lest  the  doctrine  contended  for  on 
the  other  side,  if  snetaiaed  by  this  Court,  would  turn-  out 
bawds  naked  and  hquBelPSS  to  starve  in  the  streets ;  that  no 
one  dare  make  or  wash  clothes,  build  houses  or  furnish  food 
or  fuel  for  them.  As  women,  they  are  entitled  to  eat  and 
-drink,  dress  and  be  sheltered  as  others,  bat  no  one,  at  the 
riak  of  loss  to  themselves,  most  furnish  any  of  these  comforts 
■or  supplies  for  the  purpose  of  exciting,  encouraging  or  aiding 
these  harlots  to  commit  a  crime.  For  if  they  do,  and  the 
Jury  so  find,  they  will  and  ought  to  lose  their  money.  For 
the  maxim,  ex  turpi  ea%ua  no»  mtttr  acUo,  is  aa  old  as  tt|0 
law. 
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'No.  83. — Philip  A.  Clattoh,  plaintiff  ia  error,  tu.  Arteme- 
siA  W.  TuoKER,  executrix  of  N.  S.  Tucker,  deceased,  de> 
fe&datit  in  error. 

[^1.]  A  B  covenftnted  with  a  mother  and  her  two  cbltdren  to  ititnd  teizti 
of  certain  alaTBs  to  tbeirDie.  Aflerwanb,  tho  mother  muried  aaecond 
bniband  and  lurrlTed  him.  After  his  death,  gho  was  iDed  ai  his  execB; 
tor  of  her  owd  wrong,  in  respect  to  the«a  eIstm.  On  tbe  trial,  the  plaintiff 
offered  evidence  to  proTc  that  A  B  was  insolvent  when  he  made  the  cove- 
nant ;  lleM,  that  the  eridcnce  wm  not  admisitble. 

[3.]  The  Court  refused  to  let  the  pl^utiff  prove  that  the  Mcond  husband  Wh 
insol  rent  before  the  data  of  this  deed:  BiU,  that  the  Csurt  did  right. 

[3.]  DeclsraUoDS  which  accompany  an  act,  and  which  are  inch  as  may  wdl 
ej^Uin  the  act  and  be  a  part  of  it,  are  admissible  as  CTidence  along  with 
the  act. 

[4,]  Ifa  debtor  in  failing  circamstsuces,  with  a  vie'w  to  defraud  his  creditora, 
procure  a  conveyHDce  of  property  to  his  wife  and  her  children,  by  eapply- 
ing  the  consideration  for  the  conveyance,  or  the  property  conrcyed,  and  hh 

'  wife,  thruugfi  her  trustee,  take  possession  of  the  property  ander  tbe  cos- 
Tcyancc,  and  keep  each  posseesiou  till  the  death  of  the  debtor  and  after- 
wards,  she  becomes,  on  his  death,  eiecator  in  ber  own  wrong,  as  to  tha 
creditors. 

ABSiiin|»it,  iQ  Bibb  Superior  Court.  IVied  before  Jnd{j6 
PoTEES,  May  Term,  1856. 

This  waa  aa  action  brought  b;  thp  plaintiff  in  error  against 
the  defendant  in  error,  as  the  executrix  de  ton  tort  of  Nathaa 
8.  Tucker,  deceased.  The  case  came  on  for  trial  on  tbe  ap- 
peal in  the  Court  below,  when  the  following  evidence  was 
aubmitted  to  the  Jury  by  plaintiff: 

William  Holmes  testified,  that  he  knew  Nathan  S. 
Tucker  when  in  life ;  Tucker  lived  in  a  brick  house  on  or 
near  court-houee  square  for  fifteen  years  or  more,  and  died 
four  or  five  years  ago ;  his  widow  and  children  still  reside  at 
the  same  place ;  there  is  also  a  two  story  wooden  building  on 
same  lot ;  the  lots  and  houses  are  worth  two  thousand  dollars 
or  more,  and  are  in  possession  of  defendant ;  don'nt  know  of 
any  acts  of  ownership  that  Mrs.  Tucker  has  exercised  otw 
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tbe  wooden  building  and  none  as  to  the  other,  except  that 
she  resides  in  it  and  has  resided  in  it  ever  since  the  death  of 
Nathan  S.  Tucker. 

Albert  Robs  heing  sworn,  stated  the  same  facts  testified 
to  hj  the  witness.  Holmes,  and  also  stated  that  there  were 
negroes  at  Tucker's  in  his  lifetime — a  woman  and  her  daugh- 
ter, and  perhapi  more,  which  negroes  he  had  seen  at  the 
house  since  Tucker's  death ;  cannot  say  as  to  what  acts  of 
ownership  Mrs.  Tncker  ever  exercised  over  the  honses  and 
negroes,  if  any. 

Gbeen  J,  Blaks  testified,  that  'he  had  a  negro  named 
3ti&l  who  had  a  wife  at  Mrs.  Tucker's,  and  Rial  was  sick  and 
■witDeSB  frequently  visited  him ;  a  negro  woman  that  Mrs. 
Tncker  claimed  and  exercised  such  acts  of  ownership  over  m 
-inaBters  usually  do -Over  their  slaves,  named  Biddy,  wife  of 
fiial,  was  frequently  iu  tho  kitchen  where  witness'  boy  was, 
■and  Mrs.  Tucker  was  often  in  the  kitchen  when  witness  was 
'there  ;  Biddy  was  worth  $400  or  S^OO ;  there  was  also  an- 
■other  woman  about  the  place  controlled  by  Mrs.  Tucker, 
inamed  Dianna,  I  believe,  worth  $1000,  and  one  or  more  ne> 
^oes  about,  can't  be  certain;  the  two  negro  women  were 
worth,  for  hire,  {ISO  per  annum ;  witness  became  acquainted 
with  Tucker  in  1842 ;  Tucker  then  resided  in  the  brick  house, 
:and  continued  to  reside  there  until  bia  death ;  does  not  know 
tbat  Mrs.  Tucker  ever  hired  out  the  negroes  or  rented  the 
houses ;  does  not  know  of  any  acts  of  ownership  only  as  above 
stated. 

JxUES  Dean  testified  as  follows :  I  bought  the  negro  Bi- 
-uina  for  Mrs.  Tucker;  I  took  the  following  bill  of  sale: 

-**GB0BaiA,  Bibb  County: 

Received,  Macon,  January  Ist,  1851,  from  Mr.  Jamea 
Dean,  for  Mrs.  Artemesia  Vf.  Tucker,  eight  hundred  dollars 
tbr  a  certain  brown  girl,  Dianna,  about  twenty -five  years  old; 
-warranted  a  slave  for  life,  against  the  claim  of  myself  and 
^eirs  and  all  other  persons  whatsoever. 

(Signed)  S.  D.  MELVILLE." 

I  ,  _  J  -Cookie 
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The  money  to  paj  for  the  negro  was  giren  to  mo  by  ono 
■of  the  boys,  eon  of  defendant,  or  by  Tucker.  Mrs.  Tacker 
told  me,  before  &nd  after,  that  she  sent  me  the  money. 
.  CrosB-ezamined :  Tucker  sometimes  had  money,  and  when 
Jie  went  eraty,  tbonght  himself  rich ;  ho  naed  money  that 
belonged  to  me  and  buxght  a  lot  of  hwses  which  I  took ;  I 
ibelieved  the  money  he  jLiid  for  them  was  mine ;  Mrs.  Tncker 
'never  had  anything  to  do  with  them. 

Adolphus  Tuckeb  testified,  that  Mrs.  Tucker  lives  in  the 
house  in  which  Nathan  Tucker  lived  at  the  time  of  his  death, 
.«Qd  has  lived  thero  ever  since. 

Cross-examined :  The  titles  to  said  lots  is  in  William  At- 
'Jcins,  trustee  for  Mrs.  Tncker ;  William  Atkins  lived  there 
^with  hia  mother,  controlled  and  managed  the  property,  rented 
'9t  oat  in  his  own  name  and  received  pay  therefor ;  Mrs 
Tacker  exercised  no  control  over  any  of  the  property  only 
by  permisnon  of  her  trustee. 

Georqk  W.  Adams  testified,  that  he,  in  behalf  of  the  raS 
road  company,  called  with  others  on  Mrs.  Tncker  to  purchase 
part  of  lot  No.  1,  in  square  No.  16,  in  the  City  of  Macon ; 
^he  went  over  the  ground  and  agreed  with  witness  as  to  the 
line,  selling  50  feet  by  210  feet  off  said  lot  No.  1 ;  the  com- 
pany pud  $760  or  ST80;  Mrs.  Tucker  seemed  to  be  owner; 
igave  directions  about  the  sale  and  the  quanti^  to  be  sold, 
-and  was  consulted  asonner;  the  fifty  feet  was  aomethmg 
.less  than  half  the  lot ;  she  remained  in  possession  of  the  bal- 
ance of  the  lot  and  is  still  in  possession  ;  does  not  know  to 
whom  the  money  was  paid,  or  by  whom  the  deed  was  made. 

Plaintiff  then  introduced  a  map  of  the  city  showing  that 
lots  1  and  2,  in  square  IS,  lie  adjoining  each  other,  and  near 
'court-honse  square. 

John  Sprinser  testified,  that  he  was  Sheriff  of  Bibb 
County  in  1889  and  1840;  whilst  Sheriff,  and  before,  he  wu 
frequently  at  Nathan  S.  Tucker's  house ;  saw  several  negroes 
■there ;  cannot  recollect  their  names ;  has  seen  the  same  n«- 
groes  at  the  same  place  since  Tucker's  death  ;  is  certain  the 
^negroes  are  the  same,  some  of  them  certainly ;  there  may  ba 
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more ;  Tucker  lived  in  the  home  15  or  20  yean ;  To«ker  iru 
conudered  insolvent  from  1889  'til  his  death ;  very  maoh  in- 
Tolved  in  debt ;  both  lots  were  in  poBseBsioa  of  Tucker,  and 
both  sold  as  his  property  by  vitnesa  to  Bou  k  Tbomson ; 
does  iiot  know  who  has  controlled  the  property  unce  Taek-^ 
er's  death  or  since  1846. 

Fluutiff  introduced  a  fi.  fa.  in  favor  of  William  B.  Cons- 
against  Kathan  S.  Tacker  for  $500,  hesidea  interest,  on 
which  thwe  was  a  return  of  "no  property,"  dated  December 
Slat,  1886. 

Fluntiff  also  offered  to  introdooe  as  evidence,  to  show  the 
indebtedness  of  said  Tacker,  the  two  notes  sued  on,  amount- 
ing to  91000  besides  interest,  and  dated  Jaonary  Ist,  1837 ; 
which  testimony  was  repelled  by  the  Goort. 

Thomas  A.  Browk  testified,  in  answer  to  interrogatories^ 
as  follows :  Natban  S.  Tacker,  during  his  life,  owned  two 
lots  in  the  City  of  Macon,  one  of  which  fronted  on  court-house 
square,  on  which  were  a  two  story  brick  house  and  a  two 
, story  wooden  house;  the  brick  house  he  occupied  a  number 
of  years  and  at  the  time  of  his  death ;  witness  does  not  know 
from  whom  Tucker  purchased  the  property  ;  sud  property 
Was  sold  at  Sheriff's  sale  some  12  or  15  years  ago  aa  tbe  pro- 
])erty  of  said  K.  S.  Tucker,  and  hid  off  by  A.  E.  Thompsoa 
and  Albert  Boss  at  a  price  which  witness  does  not  now  re- 
isember ;  and  sometime  since,  as  near  as  witness  can  remem- 
l>er,  in  1845,  was  sold  agun  at  Sl^erlff's  sale  u  the  property 
of  said  Thompson  and  Rose ;  at  which  sale  witness,  at  the 
instance  of  Thompson  and  Bose  and  N.  S.  Tucker,  bid  off' 
■aid  property  at  the  price  of  abont  $450  for  the  benefit  of 
said  Tucker,  Thompson  and  Rose  agreeing  with  sud  Tuckn- 
that  the  said  sum  of  about  $450  was  the  money  due  them 
from  said  Tacker  for  what  they  had  advanced  for  the  pur- 
chase of  said  property  at  the  first  Sheriff's  sale;  which  fact 
was  so  announced  by  CoL  Henry  Or,  Lamar,  Counsel  for- 
plaincifia  in  execution,  at  the  sale,  when  witness  bid  said' 
sam  of  about  $450  and  the  property  was  knocked  off  to  hiiA 
Tithout  another  bid,  the  said  N.  8.  Tacker  agreeing  to  far>. 
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gj4>  ^i^)^  y^^  fdode  ^  ^,aj  said  puichase  mooej ;  soid»- 
tpjie  after  tbe  Bale,  ivittiesB,  at  the  request  of  Tucker,  te- 
f^QBted  tb*'  Shetiff  to  transfer  bis  bid  to  William  Atkina*  thft 
son  of  Mrs.  Tucker,  aud  make  him  or  any  other  persoa  ^ 
.  tUl^  to  the  property,  upon  their  paying  the  amount  of  th^ 
purchase  money ;  witness  does  not  knoif  to  vhom  the  titl^ 
9«a  made,  nor  by  irhom  the  money  wae  pud ;  vitneBa  does 
}^Qt  know  that  the  property  was*  "S.  3.  Tucker's  at  the  timq 
9f  bi^  de^th. 

CroBB-ezamined :  Witnesa  does  not  know,  of  his  own  {cnowV 
gdge,  wlio  has  thp  title  to  said  lot  now,  or  who  has  bad  it 
since  1845  or  for  the  last  8  or  9  years. 

■ Hakbis  testified,  that  be  rented  the  two  storj 

wooden  house  on  Iqt  No.  2  from  Mrs.  Tucker  in  the  year 
jl858,  but  gave  bis  notes  to  her  trustee  and  paid  the  money 
^  him  ;  the  notes  were  so  made  payable  at  her  request  after 
the  CQBtract  of  renting  took  place,  and  witness  paid  the  money 
tober. 

Plaintiff  closed,  and  the  following  testimony  was  introduced 
)iy  defendant:  ^ 

W.  J.  Sf  cElrot  testified,  that  be  rented  the  wooden  bmld- 
ing  an^  Lot  attached  tbereto  in  1848  or  1846  from  Mrs. 
Slacker;  paid  the  npte9  to  the  trnatee,  Atkins,  to  whom  the^ 
jfM«  made  payable* 

,  Several  receipts  for  rent  were  then  introduced,  all  signe^ 
))y  Atkins,  tmsteo  for  Mrs.  Tucker-  Plaintiff  objected  t»' 
$bis  evidence,  but  the  objecUon  was  over-ruled. 

Defendant  titen  introduced  a  deed  to  lot  2,  aqoare  16,  t^ 
"William  Atkins,  trustee  for  defendant,  made  by  James  Gates, 
Sheriff;  consideration,  9455,  and  dated  October  7th,  1845. 

James  M.  Bivins  testified,  that  on  the  6th  of  Janoary, 
1846,  he  and  William  Atkins  were  clerks  in  the  house  of 
^!ardeman  &  Hamilton;  Atkins  told  witness  he  wanted  te 
|»ay  the  place  for  his  mother,  and  inquired  of  witness  the 
jprobability  of  getting  the  money  from  Hardeman  k  Haoul- 
|on ;  witnesB  told  him  to  try ;  he  made  the  application ;  it 
tfas  favorably  received,  and  by  direction  of  said  ficm,  witne^ 
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handed  bun  $500  Janour;  6tli,  1846,  and  ohargsd  it  to  bin) 
on  their  books.    (Plaintiff  objected  to  the  wyiDgs  of  Atkins.) 

Albbbt  Bora  testified,  that  he  never  got  baeb  the  non^ 
lie  advanced  fen-  the  purchase  of  Tnoker'e  property ;  Tnoker 
never  paid  any  part  of  the  money  to  witness  or  to  Thompson, 
as  witness  believes;  does  not  know  whether  be  paid  Thomp* 
■on  his  part  or  not ;  Tncker  was  low  down  and  poor  for  tea 
jears ;  had  money  sometimes,  not  mnch ;  witness  never  push- 
ed lum  about  it. 

A.  R.  Fbekhak  testified  as  follows :  I  am  Clerk  and  Treas- 
Brer  of  the  City  Gonncil  of  Macon ;  the  tnutee  for  Mrs. 
thicker  has  given  in  and  pud  taxes  for  lots  1  and  2,  square- 
Id,  since  1846  or  about  that  time ;  the  trustee  controlled  the 
property. 

Plaintiff  objected  to  Freeman's  testimony,  bat  was  over- 
niled. 

Th09.  Habdshait  testified,  that  William  Atkins  applied 
to  him  for  9500  to  buy,  as  Atkins  told  witness,  the  house  and 
lots  referred  to  for  his  mother ;  witness  let  him  have  the 
money ;  it  has  been  paid  back  to  witness  either  in  wages  or 
money,  or  in  some  other  way ;  witness  does  not  now  recollect. 

(Plaintiff  objected  to  the  sayings  of  Atkins.) 

Defendant  then  introduced  a  deed  to  lot  1,  in  square  16^ 
dated  May  22d,  1889,  from  Sheriff  Sprioger  to  Thompson 
and  Rose ;  also,  a  quit  claim  deed  ftom  Thompson  and  Rose^ 
dated  March  3d,  1861,  to  Baber  L.  Atkins,  trustee  for  Mrs. 
Tucker;  consideration,  (5  00. 

Defendant  introduced  an  instrument  made  by  Ambrose 
Baber,  of  which  the  following  is  a  copy : 

*'  This  indenture  witnessetb  that  I,  Ambrose  Baber,  for 
divers,  various  and  valuable  considerations  unto  me,  moving 
from  Artemesia  W.  Atkins,  Elvina  A.  Tucker  Atkins,  Ro>- 
dolphns  S.  Tucker  Atkins,  hath  covenanted  with  the  parties 
of  the  second  part  that  I  will  stand  and  continue  seized  of 
the  following  property  to-wit:  Annika,  a  woman  about  22 
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ynrs  old,  her  two  ohildnn,  Surah,  a  girl  &boat  tte:e6  yeuB 
old,  and  Margiaaiift,  a  child  one  year  old,  for  tbe  oaea,  pov- 
fOMa,  &«.  hereioa^r  named,  to-vit:  for  the  ezdiudTetiae  and 
•^Jojment  of  Mrs.  Artemeeia  Atkins  daring  her  natural  liCs^ 
and  the  avails,  income  tod  annual  profit  to  be  inbjeet  to  het 
«A«c  alone ;  and  after  her  dea^  wid  negro  property  to  be 
Md  by  nte  for  the  joint  vse,  benefit  and  behoof  of  Uie  said 
Uvina  and  BodcJphoB  and  their  heiis,  to  be  equally  divided 
between  thorn.  And  I  do  hereby  covenant  niih  lAts  partMt- 
«f  the  second  part,  that  I  will  forthwith  deliver  to  them  die 
poBseasion  of  said  negro  {voperty  and  its  increase,  the  ose 
whereof  is  to  be  applied  in  manner  above  speoified,  with  thn 
oonditaon :  that  should  any  claim  be  set  up  adverse  to  Mn. 
Adkins  and  urged,  the  poBsessioa  of  said  property  is  to  be 
xeolaimed  by  me.  And  should  either  of  the  parties  of  the 
second  part  die  during  the  lifetime  of  either  of  the  others,  the 
diBtributive  share  of  Uie  same  is  to  go  and  be  vested  in  the 
survivors.  In  the  event  of  the  deaUi  of  Mrs.  Atkins,  the- 
(rther  parties  surviving,  the  use  of  sud  property  is  to  j^  to- 
and  be  vested  in  the  appointed  guardian  of  sud  children  mt- 
tH  the  arrival  at  lawful  age  of  sud  Bodolphus  or  marriage  of 
said  Elvina.  In  either  event  the  propwty  is  to  be  equally 
divided  between  them.  And  should  I  die  during  the  life- 
timo  of  Mrs.  Atkins,  I  ordain  that  application  be  made  to  tbs' 
Superior  Court  of  Bibb  County  to  appoint  a  trustee  in  whoo- 
the  title  of  said  property  is  to  be  vested  daring  the  life  of  Mn.- 
Atkins,  giving  to  her  the  use  of  the  same  during  that  time^ 
and  after  her  death,  the  same  to  go  and  be  vested  in  the  atiar 
parties  of  the  second  part,  to  be  equally  divided  between 
them.  And  I  do  hereby  reserve  to  myself  the  right  of  re- 
claiming said  property,  should  an  advH'ae  claim  arise  during 
her  lifetime  interest  in  its  use,  and  should  there  be  any  mil- 
management  during  that  time,  the  same  likewise  to  revert  to 
me  for  the  benefit  of  the  other  heirs  herein  specified,  or  to  an 
appointed  trustee  after  my  death. 

(Signed,)  AMBROSE  BABER."  [l.  s.] 

This  instrument  bears  date  July  3d,  1889. 
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AsoLPHBS  TocEBR,  introdnoed  by  defendant,  testified  that 
liba  negro  wocqad  Biddy  ie  60  yetLTS  old  and.  valueless ;  aot 
-Vortb  lier  sapport.  Annika  ia  not  the  daughter  of  Biddy ; 
alL^  negroes  are  in  the  poBBession  and  under  the  control  of 
the  trnstee  of  Mrs.  Tucker,  who  is  the  mother  of  witneai. 
Both  the  lots  are  controlled  by  the  trustee.  William  Atkins 
'died  in  California  in  December,  1850.  K.  S.  Tucker  died 
March  12th,  1851.  William  Atkins  continued  to  act  as  trus- 
tee for  Mrs.  Tucker  nntil  his  death.  B&ber  L.  Atkina  was 
appointed  trustee  in  April,  1854,  and  is  now  acting  as  trus- 
tee. Mrs.  Tacker  haa  never  used  nor  controlled  any  of  the 
property  except  under  the  direction  of  her  trustee.  Both 
lota  were  olaimed  as  teust  property  and  controlled  by  the 
trustee. 

Jambs  Arnold  testified,  that  his  father  rented  a  part  of 
the  property  in  question  daring  the  years  1846-7  and  lS4ii, 
from  William  Atkins,  and  paid  him  the  rent. 

The  proceedings  showing  the  appotntmeat  of  Baher  Atkiua 
■as  trustee  in  1862,  were  then  read.  A  number  of  tax  r«- 
~o«apts  were  read  to  the  Jury,  signed  by  the  Tax  Collector  of 
ti>6  county  aad  tlte  City  Treaaurer,  lowing  that  William  At- 
kins, as  trustee  for  Mrs.  Tucker,  paid  taxes  for  several  years 
^previous  to  1851. 

The  evidence  here  closed,  and  the  Jury  returned  a  verdict 
ibr  defendant ;  whereupon,  plaintiff  moved  for  a  new  tri&i  on 
tbe  f<^owing  groonde : 

Ist.  Beoaose  the  Court  refused  to  permiC~plaiiitiff  to  prove 
the  inaolvency  of  A.  Baher  in  1839^  at  thiTfime  of  the  pre-  ' 
tended  gift  of  the  negroes  in  the  deed  made  by  him. 

2d.  Because  the  Court  refused  to  pernut  plaintiff  to  intro- 
dace  as  evidence  to  prove  N.  S.  Tucker'e  indebtedness,  the 
two  notes  sued  on,  dated  January  Ist,  18S7. 

8d.  Because  the  Court  erred  in  permitting  defendant  to 
prove  by  Hardeman  &  Bivins  the  sayings  of  William  Atkins, 
at  the  time  of  the  loan  by  Hardeman  to  Atkins. 

4th.  The  Court  erred  in  admitting  tbe  tax  receipts,  and  is 
admitting  the  testimony  of  A.  B.  Freeman. 
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5th.  The  Court  erred  in  ruling  that  Baber'e  deed  did  not 
show  that  he  claimed  title  to  the  negroes ;  that  his  agreeing 
tbus  to  stand  seized  was  consistent  wiUi  the  fact  that  some 
other  person,  as  trustee  Tor  Mrs.  Tucker,  ma;  bare  paid  for 
•the  negroes. 

6ch.  The  Court  erred  in  charging  the  Jury,  that  on  the 
death  of  a  man,  his  widow  has  a  right  to  live  in  the  house 
and  to  use  it,  and  all  the  BerraDta,  just  aa  she  did  before; 
and  that  this  did  not  make  her  executrix  de  ton  tort — the 
Court  puttidg  no  limit  to  this  privilege  so  charged,  unless  she 
sold  them. 

7th.  Because  the  Court  refused  to  charge  aa  requested, 
"  that  if  the  Jar;  belicTe,  from  the  evidence,  that  the  deeds 
and  other  instruments  under  which  defendant  claims  the  real 
and  personal  estate,  or  either  of  them,  were  made  when  K. 
8.  Tucker  was  embarrassed  with  debt,  and  were  made  to  de- 
fraud  creditors,  such  instrument  or  instruments  are  void; 
and  if  defendant  has  intermeddled  with  the  property  so  at- 
tempted to  be  conveyed,  since  Tucker's  death,  such  as  nung 
it  as  her  own,  renting  a  house  not  her  own,  or  selling  tho 
property  or  a  part  of  it,  then  such  acts  make  her  executrix 
in  her  own  wrong,  and  you  will  find  in  favor  of  the  plaintiff." 
The  Court,  on  the  contrary,  charged,  that  "  if  defendant  haa 
a  colorable  title  to  the  property  in  question,  she  is  not  liable 
in  this  fonn  of  action ;  that  the  plaintiff  could  bring  trover 
and  ejectment ;  that  a  colorable  title  is  a  complete  answer  to 
tbepl»ntiffin  this  form  of  action;  otherwise,  persons  would 
be  deterred  from  asserting  their  rights  in  a  case  where  thdr 
titles  were  doubtful  or  defective." 

8th.  Because  the  Court  erred  in  rgfuaing  to  charge  as  re- 
quested, "  that- if  the  Jury  believe  that  the  sum  of  9455,  or 
about  that  sum,  the  amount  of  the  sale  by  the  Sheriff  of  lot 
2  in  square  16,  was  all  that  was  due  from  Tucker  to  Rose  k 
Thompson  on  the  purchase  of  the  Tucker  property  in  1646^ 
only  that  sum  (9455)  was  unpaid,  i.  e.  unrefunded  to  them 
by  Tucker,  at  the  time  of  the  Sheriff's  sale  in  1845,  and'that 
lot  2  in  square  16  sold  for  that  sum,  then,  by  operatitHi  of 
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Uw,  lot  No.  1  Tested  in  N.  S.  Tucker  and  became  subject  to 
his  debts;  and  if  the  widow  has  sold  a  part  of  it  eioce  his 
death,  and  is  in  posBeseioD  of  the  balance,  using  it  as  her  own, 
such  acta  make  her  executrix  de  ton  tort,  and  yoa  will  find 
in  faroT  of  plaintiff."  The  Court,  on  the  oontrarj,  charged, 
**  that  if  defendant  had  a  colorable  title,  it  was  a  protection 
to  her  in  this  form  of  action,  and  the  plaintiff  most  seek  his 
remedy  in  some  other  way." 

9th.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested, "that  if  the  Jury  beUoTe  the  conTeyances,  or  any 
of  them,  were  fraudulent  or  made  to  defraud  or  delay  credi- 
tors, and  that  defendant  was  a  party  to  it,  then  auch  conTey- 
ances are  roid,  and  you  will  find  in  faTor  of  pltuntiff." 

lOtb.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
qneatfld,  "  that  if  Mrs.  Tucker  was  partieepa  in  any  fraud  at 
to  conTeyances,  then  tbe  rule  of  law  insisted  on  by  defend- 
ant  as  to  colorable  title,  did  not  apply."  Tbe  Court  refmed 
to  giTo  this  request  in  charge,  on  tbe  ground  that  there  was 
no  eTidence  to  warrant  it. 

Tbe  Court  refused  to  grant  a  new  trial,  and  Conneel  for 
plaintiff  excepted  and  assign  the  same  as  error. 

Stubbs  &  Hill;  J.  Ruthbrford,  for  plaintiff  in  error. 

C  B.  Cole  ;  Geo.  B.  Hdnter,  for  defendant. 

£t/  the  Court.— Bbnmimq,  J.  delivering  the  opinion. 

Ought  the  Court  to  hare  granted  the  motion  for  a  new  tri- 
al! 

fhe  plaintiff's  case  was  such,  that  it  became  necessary  for 
him  to  show  that  the  lotb  of  land  and  the  negroes  to  which 
the  testimony  relates,  belonged  to  the  estate  of  Natlian  S. 
Tucker,  deceased,  and  that  the  defendant  had,  since  Tucker's 
death,  as  executrix  of  her  own  wrong,  intermeddle' it  with 
tltem.     Every  question  in  the  case  grows  out  of  his  emleavor 
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to  satablish  these  tw«  pointa.  It  ia  ia  referecce  to  tbau, 
(berefore,  that  erery  quetUon  hw  to  be  eoneidered. 

And  the  ease  is  also  such,  that  the  plaiatiff,  is  making  oat 
these  two  points,  was  not  entitled  to  refsr  to  the  Statate  o{ 
the  13jA  Mixabeth,  that  aQuols  deeds  made  by  debtors  te  de- 
fraud oreditora,  for  noue  of  the  deeds  in  the  case  were  m»da 
by  the  debtor.  Not  one  of  those  deeds  vse  made  bj  N.  3. 
Tucker.  These  deeds,  if  in  the  plaintiff's  vay,  he  had  to 
overcome  by  showing  that  the  consideration  on  which  they 
irere  foosded,  or  the  property  which  th^  oonreyed,  was  sop* 
-rplied  by  H.  S.  Tucker. 

The  first  ground  of  the  motion  for  a  new  trial,  was  the  re* 
iueal  of  the  Court  "  to  permit  the  plaintiff  to  prove  the  insol- 
-vency  of  A.  Baber  in  1839,  at  the  pret^ded  gii%  of  the  ne- 
groee  in  the  deed  made  by  him." 

The  deed  referred  to,  is  a  deed  made  by  A.  Baber,  wUob 
eontuBS  ft  covenant  of  his  to  stand  seiied  of  certain  slareM 
!to  the  use  of  Arteaeaia  W.  Atkins,  Elvina  A.  Tncker  Atkins, 
and  Bodolphos  S.  Tucker  Atkina.  And  these  are  the  par- 
ties of  the  aecond  part  to  tlie  deed.  The  deed  was  made  in 
1889. 

When  the  deed  was  made,  then,  Artemesia  W.  Atkint  had 
not  become  the  wife  of  N.  3.  Hhuker.  This  ia  the  inference, 
■and  there  ia  nothing  to  rebut  it  in  the  evidence. 

Bnt  unleas  she  waa  Tucker's  wife  at  the  time  when  the 
•deed  was  made,  there  can  be  no  room  for  the  presamptim 
that  he  furnished  the  cousideration  for  the  deed. 

Of  what  conseqiwnce,  therefore,  can  it  be  in  the  case, 
whether  Baber  was  insolvent  or  not  at  the  time  when  he  made 
(he  deed. 

Besides,  the  deed  ia  for  the  benefit  of  others  besides  Arte- 
tnesia  W.  Atkina.  It  is  for  the  benefit  of  two  of  her  ohildrea 
as  well  as  for  her  benefit ;  and  it  ia  not  to  be  presumed  tlud 
Tucker,  even  if  the  mother  was  his  wife,  supplied  the  cooaid- 
er&tion  that  caused  the  deed  to  be  in  part  for  the  benefit  of 
the  children.     They  wore  not  his  children. 

And,  indeed,  to  aay  that  the  mere  insolvdncj  of  a  peisn 
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vko  ooreuatB  to  staad  uued  of  pr^wrty  to  tbi  on  of  » 
1R&,  ie  ovidanee  thtt  the  hwbuid  Bone  bow  f«nisliH  cttlwr 
th«  ooDaidex»tioji  or  tbe  proportj,  U  to  go  bmk  dUtaaos  for 
»  oonctuieB. 

[1.]  Xhu  WW  not  »  nfficicMt  groand,  a*  «» thiak. 

The  out  gionnd  of  the  motion,  wu  the  ntmti  tX  ths 
Court  *'  to  p«nnit  pltuntiff  to  introdaM,  m  erideaoe  to  prove 
V.  B.  Toeker's  utdebtneBB,  the  two  notes  sved  (Wr" 

We  BcppoBe  that  by  "  indeUedntu,"  is  nemt  iasolTeaoji, 

(2.}  Concede,  then,  that  Tnoker  was  insolvent  in  188T,  is 
ftny  thing  to  be  inferred  frcan  tb&t,  to  the  effect  that  he  tax- 
Biahed  the  conaderatimt  or  the  property,  for  deeds  that  were 
Bnde  afterwards  ?  Gertunly  not  Be  it  remembered,  thafe 
none  of  the  deeds  were  made  by  him.  If  fae  was  insoI?eaty~ 
the  preenmption  is  that  he  was  not  able  to  make  a  gift. 

We  see  nothing,  then,  in  this  ground. 

The  third  ground  of  the  motion,  waa  the  permission  to  the 
defendant  to  proTe  by  Hardeman  and  Bivina  the  sayings  of 
William  Atkins,  at  the  time  of  the  loan  made  by  Hardeman 

[3.]  It  was  clearly  the  right  of  the  defendant  to  prove  tbe 
/tut  of  the  loan.  If  so,  it  was,  as  a  consequence,  also  her 
right  to  prove  any  declaratiou  made  by  Atkins,  which  ao- 
Companied  that  fact,  and  which  were  suitable  to  explain  the 
Eact  or  to  be  a  part  of  the  fact.  {Ph.  Ev.  231,  Cow.  k  HiWt 
ifiito,  JVe.  444.) 

And  aueh  were  the  declarations  of  Atkins,  testified  to  by 
Birine  and  Hardeman. 

And  the  same  may  be  said  of  the  aett  of  Atkins,  consist- 
ing in  the  payment  of  tbe  taxes  on  tbe  property  while  he 
**  controlled"  it.  They  were  acta,  naturally,  if  not  necesat- 
rily,  accompanying  the  control  of  the  property. 

Tbe  fifth  gronnd  ia  one  which  tbia  Court  ia  not  sure  it  un- 
derstands. If  tbe  "ruling"  excepted  to  was,  tbat  Baber's 
ftgreeing  to  atand  aedsed  of  the  slaves  for  tbe  use  of  Mrs.  At- 
kins and  her  two  children,  waa  consistent  with  tbe  fact,  that 
■ome  other  penoa  than  N.  S.  Tucker  mig^t  bftve  fimialiMt 
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tlie  conBi deration  to  Baber  for  socb  agreement,  or  Tith  tbe- 
fact  that  Bome  other  person  than  JV.  S.  Tueker  might  han- 
supplied  the  slaTes  of  vhich  Baber  agreed  to  so  stand  seiu^ 
ve  can  see  nothing  wrong  in  the  mling.  At  the  time  of  tha 
covenant  of  Baber's,  Mrs.  Atkins,  as  it  seems,  had  not  be- 
come the  irife  of  Tucker.  What  reason,  then,  vas  there  fa 
his  concerning  himself  with  the  covenant  to  the  extent  of  be- 
ing the  main  party  in  it — the  party  supplying  the  cobudera- 
tion  or  the  property?    We  see  none. 

Id  respect  to  the  sixth  ground,  we  agree  with  the  plain- 
tiff's Counsel,  that  there  ia  a  limit  to  the  widow's  privilege  of 
nsmg  the  house  and  servants  of  her  deceased  hnsband,  short 
of  that  mentioned  by  the  Court.  The  Court,  we  infer,  said 
that  the  widow  could  not  sell  the  house  and  servants  of  the 
deceased  husband,  without  becoming  executrix  of  her  own 
wrong,  and  there  stopped.  If  the  Court  meant  that  du 
eould  do  every  thing  else  with  them  without  becoming  such 
executrix,  we  differ  with  the  Court. ,  But  we  suppose  the 
Conrt  meant  nothiLg  of  that  sort,  but  merely  meant  to  give 
an  instance  of  what  would  make  a  widow  an  executrix  in  her 
own  wrong. 

The  seventh  ground  is  the  important  one.  It  is  made  iq> 
of  a  charge  and  a  refusal  to  charge. 

We  understand  the  decision  of  the  Court  complained  of  m- 
this  ground  to  amount  to  this:  that  Mrs.  Tucker,  by  virtue- 
of  the  several  deeds,  had  at  least  a  color  of  title  to  the  pro- 
perty with  which  she  intermeddled,  and  that  having  a  color 
of  title  to  the  property,  to  intermeddle  with  it  would  not 
make  her  executrix  of  her  own  wrong,  even  if  the  property 
really  belonged  to  the  estate  of  Tucker,  as  far  as  his  credi- 
tor, Clayton,  was  concerned. 

Was  a  decision  amounting  to  this  right? 

Let  us  suppose  these  to  have  been  the  facts  of  the  case,, 
viz :  N.  8.  Tucker,  a  man  in  failing  circumstances,  at  a  time 
when  he  owed  two  notes  to  Clayton,  furnished  the  money 
that  was  the  consideration  for  the  several  deeds,  or  supplied 
*he  property  that  was  conveyed  by  the  deeds,  sod  didso  with. 
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die  dev^  tO'defrand  Clnyton  out  of  tbe  monej  Aue  on  tfaft- 
notes.  The  property  irattt,  imder  the  deeds,  into  the  use  and' 
pMWssioD  of  Mrs.  Tudter,  and  remained  so  antil  Tucker's 
desth'^  atid'afttrwards,  until  the  commencemeDt  of  this  Kuitl' 
And  aocordiog'tb  vhatit'ia  likely  irss  the  plaintiff's  view' 
of  the  evidence,  thtae  mre  the  facts  of  the  oase. 

Supposing,  then,  tbern  to  have  been  the  facts  of  the  case,  the- 
caie  was  such  that,  in  law,  tbe  property  belonged  to  Mrs. ' 
Tnoker  (and  the  children)  as  agiunst  Tucker,  but  not  as' 
sgnnst  Clayton.  '  The  property  was  still  subject  to  tbe  pay- 
ment of  Clayton's  debt.  With  that  exception,  it  was  entirely 
Mrs.  Tucker's. 
This  legal  consequence  'will  hardly  be  disputed. 
The  sole  question  then,  in  such  a  case,  with  Clayton,  would ' 
lift  how  to  get  at  the  property.  And  the  question  would  be 
one  of  difficulty.  His  debt  not  being  in  the  form  of  a  judg- 
ment, be  could  not  make  a  levr/  on  the  property.  If  there 
was  a  regular  administrator  of  Tucker,  and  he  sued  him  and 
got  a  judgment  for  bis  debt,  the  judgment  would  have  to  be 
one  of  assets  "  quando,"  ke.  for  that  administrator  would  not 
have  possession  of  the  property  or  tbe  right  to  get  poBsession 
of  it.  The  deeds  having  been  good  against  Tucker,  his  in- 
t«Btate,  would  be  good  against  bim,  he  being  only  Tucker's 
r^)re8entative.  If  there  was  no  regular  administrator,  and 
he  administered,  himself,  with  a  view  to  retain  assets  for  bis 
debt,  be  would  find  himself  without  any  assets  to  retain,  and 
without  tbe  means  of  obtaining  any.  The  deeds  would  bo 
good  against  bim ;  and  so,  would  prevent  him  from  obtaining 
the  property  that  tbey  covered.  If  be  sued  Mrs.  Tucker  as 
executrix  of  her  own  wrong,  be  would  be  met  by  the  answer, 
that  she  held  tbe  property  as  her  own  by  a  title  adverse  to 
that  of  the  intestate  and  good  against  the  intestate ;  and 
therefore,  that  she  did  not  hold  it  as  his  executrix.  Take 
what  path  he  might,  be  would  find  across  it  an  obstacle  to  be 
Bormounted.     ^hat  path  ought  he  to  take  ?     The  decisions 
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Htm  to  point  him  to  this  last  path  as  the  one  oontuniag  the- 
obstacle  most  easily  to  be  8iirmoimt«d. 

This  we  tbiok  to  be  the  iDdicatioa  of  Sateet  «s.  Leader^ 
(Cro.  Jac.  271,)  and  Edviardt  v».  Sarlmy  (2  T.  R.  S&l ;) 
and  see  1  Wm*.  Exrt,  151 ;  BoherU  on  Fraud.  Gonv.  593.) 

If  the  case  had  been  that  of  a  deed  made  by  Taoker,  and' 
made  to  defraud  his  creditors,  with  possession  taken  by  thfl 
donee  after  Tucker's  death,  the  donee,  these  oases  decide^- 
would  hare  been  execator  de  son  tort.  And  what  difference 
is  there,  in  principle,  between  saoh  a  ease  as  that  and  the 
case  as  it  IB  ?    None. 

It  is  true  that,  in  general,  one  who  intermeddles  onder  » 
color  of  title  in  himself,  is  protected  from  bdng  chargeable  as 
executor  of  his  own  wrong.  But  this  cannot  be  true  as  a  uni- 
vereal  rule.  Such  cases  as  those  of  Satoe*  vs.  Leader  and 
Edwardi  v».  Sarben,  must  be  regarded  as  exceptions  to  Ihe 
rule  ;  and  by  analogy  to  those  cases,  so  most  the  present 
case.  See  Croahy  vs.  DeCfraffenreid,  decided  at  Macon,  Jan- 
uary, 1856;  Matthewivi.  Allen,  (I  Gfa. B.) ;  Trippe^Slade 
v».  McGhee,  (2  Kellj/.) 

This  decision  of  the  Court,  then,  seems  to  us  to  haTe  been 
wrong. 

We  think  that  if  the  considerations  for  the  deeds  were  fur- 
nished by  Tucker,  or  if  the  property  conveyed  by  the  deeds 
was  eapplied  by  him,  and  be  being  in  failing  circumstances^ 
procured  the  deeds  to  be  made  in  order  to  defraud  Clayton, 
and  Mrs.  Tucker  took  possession  of  the  property  to  hold  it 
uuder  the  deeds,  she  became  executrix  of  her  own  wrong  as 
to  Clayton ;  and  that  this  is  what  the  Court  should  have 
charged. 

This  disposition  of  this  point,  is  a  disposition  of  the  next 
two  grounds  of  the  motion,  the  eighth  and  ninth. 

As  to  the  tenth  and  last  ground,  we  agree  with  the  Court 
below.  We  see  no  evidence  that  Mrs.  Tucker  participated  in- 
any  fraud,  if  any  fraud  was  proved. 

One  of  the  grounds  then,  and  only  one,  in  the  opinion  of 
this  tiourt,  was  sufficient. 
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J3'o.  84. — Doe  ex  dem.  Charlotte  S.  Daqqett  et  al.  plain- 
tifi  in  error,  v».  BoE,  cas.  ejector,  and  Hemky  Durdut 
and  WiLLUM  Bbed,  tenants,  defendants  in  error. 

.[1.]  A  gnuit  to  land  Mnnot  be  presamed  agftinst  tbe  Suie  afUr  the  lapse  of 
fonj  jean  and  npvards  Troai  posiMslon  alone,  uanccompsnied  by  any 
other  proof  or  circumslaDce,  and  wJlliout  It  bein^  made  to  appear  n  lictlier 
11  rightfal  or  not. 


Ejectment,  in  Tviggs  Superior  Court.  Tried  before  Judge 
PoWEBS,  March  Term,  1856. 

This  action  was  brought  by  plaintiff  in  error  to  recover  lot 
of  land  No.  172,  in  the  28th  district  of  originally  Wilkinson, 
now  Twiggs  County. 

On  the  trial  below,  plaintiff  introduced  a  grant  to  the 
premises  in  dispute  from  tbe  State  of  Georgia  to  Ezra  Dag- 
gett, dated  May  26th,  1851.  Also,  a  deed  from  Charlotte 
Daggett  (who  was  admitted  to  be  the  widow  and  sole  heir  of 
Ezra  Daggett)  to  John  M.  Cook,  one  of  the  plaintiff  'b  lessors. 
Plaintiff  also  introduced  certificates  disclosing  the  following 
facts :  A  certificate  from  the  Secretary  of  the  State  dated 
April  15th,  1853,  states  that  the  records  of  his  office  do  not 
show  that  the  lot  in  dispute  was  granted  to  Young  Clark's 
orphans  or  any  other  fortunate  drawer ;  a  certificate  from 
the  State  Treasurer  dated  February  15th,  1855,  shows  that 
it  does  not  appear  From  the  records  of  his  office  that  the 
grant  fee  for  the  premises  in  dispute  was  pud  into  the  tretw- 
■ory  during  the  year  1816,  or  at  any  other  time  until  paid" 
by  Ezra  Daggett  on  May  1st,  1851 ;  a  certificate  from  the 
Surveyor  General  dated  Febroary  6th,  1855,  states  that  the 
lot  in  dispute  was  drawn  by  Yonng  Clark's  orphans,  of  the 
'  9th  district,  Columbia  County,  and  that  the  plat  to  said  lot 
-was  never  recorded  to  said  orphans,  but  is  recorded  to  Ezra 
Daggett.    Here  plaintiff  closed. 

Defendant  relied  upon  the  following  agreement  which  they 
read  to  the  Jury,  to-wit : 
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"  For  tbe  purposes  of  this  trial,  it  is  agreed  that  defendants 
vere  in  posaession  of  the  premises  in  dispute  at  the  time  of 
the  commencement  of  this  suit,  and  that  thej  have  been  in 
possession  of  said  premises  forty  or  fifty  years;  that  defend- 
ant, Henry  Durden,  was  bom  and  raised  on  tbe  place ;  that 
he  has  ditched  and  improved  the  place  in  the  last  four  years, 
and  the  ditching  and  improvement  vas  worth  more  than  the 
rent;  and  that  Charlotte  Daggett  is  the  sole  heir  at  law  of 
Ezra  Daggett." 

The  Court  charged  the  Jury  as  follows: 

"  The  Statute  of  Limitations  does  not  nm  against  the  State, 
and  it  appearing  in  evidence  that  the  grant  before  yon  wu 
issued  on  the  26th  day  of  May,  1851,  the  Court  charges  yoa 
that  plaintiff's  cause  of  action  did  not  accrue  until  the  grant 
issued,  and  seven  years  not  having  elapsed  before  this  suit 
was  brought,  plaintiff's  right  of  action  is  not  barred  by  the 
Statute  of  Limitations.  But  if  you  believe  from  the  state- 
ments in  writing  signed  by  Counsel  and  read  to  you  as  evi- 
dence, that  defendants  have,  been  in  peaceable  possession  for 
40  to  60  years,  holding  and  using  the  same  as  their  own  with- 
out objection  from  any  one,  yon  may  presume  a  grant  frtm 
the  State  of  Georgia  to  defendants,  or  thnr  ancestors,  01  to 
some  one  under  whom  they  claim  or  hold  possession  of  an 
'  anterior  date  to  that  now  produced  to  yoa  in  evidence  by 
plaintiff.  And  if  yoa  should  so  presume,  yon  will  find  for 
4efendants;  otberwbe,  yon  will  find  for  plaukt^." 

A  verdict  having  been  rendered  f<M?  d^endants,  Connsel 
for  [duntiff  excepted  to  the  charge  of  the  Court  and  gImhu 
that  it  is  erroneous. 

SxOBBS  &  Hill;  T&acsy,  for  plaintiff  in  error. 

Sahl.  Hall,  for  defendants  in  error. 

Bi/  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  case  comes  up  on  an  agreed  state  of  facts ;  and  Ikd 
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rButgle  question  for  the  decision  of  this  Conrt  is,  wh«tber  » 
j^rant  may  be  presnmed  to  land  after  the  lapse  of  fortj  years 
And  upwards,  from  posscsEion  alone,  unaccompanied  by  any 
'•ther  proof  or  circumstance,  and  without  its  being  made  to 
appear  whether  the  possession  at  the  commencement  was  right- 
ful or  not. 

The  general  anderstandlng  Amongst  oar  people  and  pro- 
feaeion  in  this  State  has  been,  that  not  only  did  not  the  Stat- 
ntciof  Limitations  proper  rna  against  the  State,  but  that  no 
length  of  possession  would  suffice  to  ripen  into  a  title  against 
the  State,  and  thus  indoce  the  Courts  to  presume  a  grant  to 
protect  that  title.  Hence,  the  State  bos  been  indiferent 
whether  squatters  occupied  the  public  domain  or  not.  She 
was  willing  to  this  temporary  or  nsufruct  enjoyment,  knowing 
that  the  .lands  were  hers,  and  that  she  could  dispose  of  them 
whenever  and  however  sho  might  see  proper. 

But  it  is  now  insisted  and  so  decided,  for  the  first  time 
in  onr  Courts,  that  thia  squatter  occupancy  may,  if  not  inter- 
rupted «fler  the  lapse  of  time,  divest  the  State  of  her  fee  to 
the  twritory. 

W«  -should  require  a  proposition  like  this  to  be  thoroughly 
fortified  by  authority,  before  we  could  get  our  consent  to 
adopt  and  indorse  it. 

Adjudications  have  been  adduced,  both  from  the  English 
and  American  Courts,  to  sustain  this  doctrine.  The  only  con- 
clusion to  be  deduced  from  the  English  cases  is,  that  grants 
have  been  presumed  against  the  Crown  within  the  time  of 
memory,  that  is,  where  the  possession  originated  einoe  thi 
days  of  Richard.  Bat  in  the  few  cases  in  that  country 
.  -where  the  Crown  has  been  concerned,  tho  duration  of  the  en- 
joyment extended  to  several  hundred  rears.  And  there  were, 
besides,  other  circumstances  that  constituted  a  material  ele- 
ment in  the  decision ;  considering,  therefore,  the  English 
Law  as  ours  by  adoption  upon  this  subject,  the  precedents 
fall  short  of  establishing  the  principle  contended  for. 

The  two  strongest  cnsos  cited  by  Counsel  for  the  defendant 
.in  error,  and  the  tvro  strongest,   perhaps,  to  be  found  in  the 
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Amerifitn  Books,  ia  that  of  McClure  vt.  Mill,  (2  SUVb  CoiuL 
Report*^  decided  at  Columbia,  May,  1818 ;  and  Rogert  vi. 
Maybe,  (1  Dev.  Law  Rep.  180.) 

In  the  South  Oarolina  case,  the  defendaDt  clumed  under 
two  grants :  one  to  Andrew  Turner,  dated  Jul/,  1785,  and  a 
grant  to  himself,  dated  in  1793.  The  land  in  dispute  was 
situated  between  the  tno,  and  as  it  turned  out,  covered  bj 
neither.  All  the  buildings  of  the  defendant,  inclading  the 
4welling  boose,  were  on  the  disputed  land.  And  the  defend- 
ant had  lived  upon  it  upwards  of  twenty-five  years.  !nie 
Oonrt  justified  the  Jury  in  presuming  a  grant  to  protect  the 
defendants'  title.  But  did  this  judgment  rest  npon  poeses- 
aion  alone  ?    Not  so. 

It  appears  from  the  testimony  in  the  case,  that  there  were 
other  eircamstances  in  aid  of  the  possession.  That  adjacent 
to  the  land  in  controversy,  there  was  land  which  bad  been 
cultivated  long  before  the  grant  to  Turner,  and  which  was 
called  Bnddin's  old  field,  at  the  time  of  the  survey  of  the 
land  granted  to  Turner.  And  the  witnesses  proved  the  exis- 
tence of  an  old  line,  (the  same  which  had  been  supposed  to 
be  the  southern  line  of  Turner's  grant,)  which  was  probably 
the  line  of  some  other  and  older  grant,  of  which  Baddin'a  old 
field  was  a  part,  and  the  land  in  litigation  another  part. 
And  Judge  Cbbvbs,  in  delivering  the  opinion  of  the  Court, 
remarked  that  "  this  was  very  satisfactory  evidence  to  sap- 
port  the  long  possession  of  the  defendant." 

In  the  case  before  us,  there  is  not  a  scintilla  of  proof  to 
sustain  the  posseseton. 

To  one  of  the  enunciations  made  by  this  very  learned  and  able 
Judge,  we  cannot  subscribe,  namely :  that  he  knew  of  no 
reason  except  the  principle  of  nullum  tempus,  which  distin- 
guishes  a  case  between  individuals  apd  a  case  between  a  citi- 
len  and  the  State.  We  maintain  that  policy  forbids  that  the 
same  degree  of  vigilance  should  be  expected  or  exacted  of 
the  public  that  is  required  at  the  hands  of  an  individual  on 
the  assertion  of  a  right.  The  only  corrective  or  redress 
which  the  constituency  have  over  their  agents  is  the  ballot 
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box.  And  the  property  of  the  people  should  not  be  lost  by 
the  DegligODce  of  the  government. 

This  great  Judge,  for  ench  he  undoubtedly  mi,  farther 
obnrved,  "That  this  rule  of  presamption  is  a  safe  one,  as  it 
is  applied  only  where  the  possession  is  rightful  to  inveat  the 
pc«se8sion  with  a  legal  title."  But  how  can  that  poaaeauon 
he  rightful  agunst  the  State  which  is  naked  and  without 
color  or  claim  of  right?  And  how  can  such  rightfulness  of 
possession  be  presumed,  however  ancient  and  long  cODtinned? 
Does  not  the  squatter  hold  all  the  time  in  eubordioation  to 
the  title  of  the  State,  the  true  owner?  Aod  can  that  rela- 
tion be  changed  withont  some  unequivocal  act  on  the<;»aTt  of 
the  tenant,  hardly  conceivable  as  against  the  State? 

In  the  North  Caroliua  case,  the  corroborating  (nronmstao- 
ces  were  much  Etronger  than  in  the  one  from  South  Carolina. 

Maybe  made  an  entry  of  the  land  in  1778,  to  which  Alex- 
ander Martin,  from' whom  the  adverse  title  is  derived,  put  in 
a  cavfiot  which  he  withdrew  in  1779.  From  this  and  otheit 
oircumstancea  cooneoted  with  the  great  length  of  poBsession^ 
the  Court  thought  the  Jury  might  presume  a  grant,  but  still 
left  it  as  purely  a  question  of  fact  for  them. 

Now  there  may  be  facts  in  the  case  before  us,  snch  as  tbo 
calling  for  this  lot  as  an  adjoining  boundary,  or  as  belonging 
to  the  orphans  of  Young  Clarke  who  drew  it,  which,  if  estab- 
lished satisfactorily  and  coupled  with  the  long  possession^ 
might,  in  the  opinion  of  a  Jury,  entitle  them  to  presume  that 
the  land  had  been  granted.  But  no  such  proof  was  submit- 
ted on  the  trial  below ;  or  if  it  was,  it  is  not  embodied  in  th» 
agreement. 
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No.  85. — Irvin  Bullock,  plaintiff  in  error,  t>«.  Eliza  J. 
Bbown,  adm'x  of  Zachsriah  Brown,  dec'd  defendant  in 


£)..]  If  the  defendut  in  &  bill  can  get  full  relief  b?  anlwer,  he  ii  not  eatllltd 
to  K  croBS-biU — much  leia  ie  be  to  be  driTon  to  one. 


In  Equity,  in  Bool;  Superior  Court.  Decided  by  Judge 
P0WSR8,  April  Term,  1856. 

Tbiskvoe  a  bill,  filed  by  Eliza  J.  Brown,  adminifltratrix  of 
Zacbariah  Brown,  dec'd,  against  Irwin  Bullock.  The  bill 
alleges  that  Zacbariah  Brown  died  in  1838,  and  that  in  De- 
cember of  that  year  one  Champion  Butler  took  out  temporary 
letters  of  adminiBtratioQ  on  his  estate,  giving  bond,  with  Irwin 
Bullock  as  Eecuriiy;  that  said  Butler  took  charge  of  said  es- 
tate. Bold  property  bclon^ng  to  it  without  authority,  collect- 
ed debts  and  converted  the  money  coming  to  his  bands  to  lu» 
own  use  or  squandered  it ;  that  permanent  letters  of  sdmin- 
istratioD  were  never  taken  out  by  any  one  until  1852,  when 
OMuplainaot  administered ;  that  Bntler  has  refused  to  dehv- 
sc  up  said  estate  or  the  effects  in  his  hands  to  complainant, 
but  has  removed  out  of  the  State.  The  prayer  is,  that  de- 
fosdant,  as  security  of  Butler,  be  made  to  account,  &c. 

The  answer  admits  that  Champion  Bntler  collected  money 
belonging  to  said  estate,  but  sets  up  among  other  things  in 
defence,  that  said  Butler  paid  the  debts  due  by  said  deceased, 
even  beyond  the  amount  of  effects  belonging  to  sand'estate 
which  came  to  his  bands,  the  answer  alleging  that  said  Sut- 
ler received  some  (1600  and  offering  to  show  that  he  paid 
ODt  some  $1781'. 

Complainant's  Counsel  made  a  motion  in  the  Court  below 
to  strike  out  all  those  parts  of  the  defence  going  to  prove  that 
Butler  paid  the  debts  of  said  deceased.  The  Court  sustained 
the  notion,  and  held  that  such  a  defence  could  only  be  setup 
I>y  cross-bill.    To  this  decision  defendant's  Counsel  ezoqtts. 
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81DBBS  k  Hill;  Traot,  for  plaintiff  in  error. 

MiLLBR  ft  Hall,  for  defendant  in  error. 

By  the  Court. — Bbnitiho,  J.  delivering  opinion. 

Tbe  decision  complained  of  was  a  decision  striking  oat 
those  parts  of  the  answer  that  set  up  payment  of  the  debts  of 
the  intestate  b;  Bntler.  The  reason  given  for  the  decision 
was,  not  that  snch  payments  did  not  constitute  a  defence,  bnt 
that  though  constituting  a  defence,  the  defence  was  one  of' 
which  the  defendant  could  not  avail  himself  by  ansvrer,  but 
only  by  cross-bill. 

We  agree  with  the  Court  that  such  payments  would  consti- 
tute a  defence. 

The  person  who  made  them,  Butler,  the  temporary  admin- 
istrator, muit  have  made  them  cither  as  rightful  administra- 
tor or  as  executor  of  his  own  wrong ;  for  the  administrattoix 
had  been  committed  to  no  other  person,  and  the  payments 
were  acts  of  intermeddling  with  the  estate. 

Bat  if  he  made  them  in  cither  character,  he  was  entitled 
to  plead  them  as  rightful  acts — as  acta  which  he  was  justified 
in  performing — as  acts  of  due  administration.  Even  an  ex- 
ecutor of  bis  own  wrong  will  be  protected  in  paying  the  debts 
of  the  intestate,  if  he  pays  them  in  their  due  order.  [Com. 
Dig.  Adm'r,  c.  3;  Bac.  Abr.  Executors,  h.  3.) 

[1.]  But  wo  cannot  agree  with  the  Court,  that  the  defence 
IB  one  which  can  be  made  available  to  the  defendant  in  the 
hill  only  by  being  presented  in  a  cross  bill.  The  defence  is 
one  on  which,  as  it  stands  in  the  answer,  issue  can  be  taken. 
It  is,  therefore,  one  which  can  be  reached  by  the  decree. 
"What  more  could  a  cross-bill  effect?  If  the  defendant  in  a 
hill  can  get  full  relief  by  answer,  he  is  not  entitled  to  a  cross- 
lull. 

And  the  defendant  in  this  bill  can.  It  is  no  part  of  the 
\oh.  xx-eo 
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T«lieF  to  which  he  a  entitled,  that  he  ehoald  have  &  deoree- 
ftgainst  the  comphtint.  When  he  prevents  the  complaioast 
from  getUng  »  decree  sgunst  him,  he  completely  proteote 
^UBself. 

We  therefore  think  that  the  Court  erred  in  its  jndgment,. 
striking  otii  puts  oE  the  annrer. 


^0.  86.— WiLLiiH  D.  MiMS,  pluntiff  in  error,  tw.  Wiluak 
LooKJCTE,  defendant  in  error. 

[I.]  Thci*  »» tbraa  thing)  Miy  far  which  ft  m.  m.  debtor  cm  be  imprii- 
oned  in  Ibis  State :  failarG  to  pn  DDtice  to  hil  credilora ;  refuail  to  take 
the  oath ;  ftnd  couviction  of  frMid. 

|[2.]  A  fulnre  to  file  ■  schedule  1«d  dajra  before  Oonrt,  Im  no  groand  for  «om> 


{4.}  The  AeUpMBed  for  the  relief  ofofaoMit  debton,"  abonld  baUbetiD; 
conslmed  Cor  th^  benefit. 

Ca.  ea.  in  Bibb  Superior  Court.  Decided  by  Judge  Fov- 
BBS,  May  Term,  1856. 

Mims  was  arrested  on  a  ca.  ta.  at  the  instance  of  Lockett, 
and  gave  bond  for  bis  appearance  to  take  the  inBolvent  debt- 
or's oath. 

When  the  case  waB  first  called  in  the  Court  below,  Mtms- 
moved  to  continne ;  and  in  support  of  the  motion  testified, 
that  for  two  years  prior  to  his  arrest,  be  bad  been  a  non-res- 
ident  of  the  State ;  that  he  was  arrested  April  iid,  1856^ 
whilst  ho  was  temporarily  in  the  State ;  that  the  memoranda 
necessary  to  make  out  a  minute  schedule  of  his  property,. 
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-were  in  Texas,  and  that  it  would  have  been  impossible  to 
hare  obtained  tbem  in  time-to  file  bis  scbedule  ten  dft^s  be- 
fore Coort ;  that  when  arreBted,  his  father  refusing  to  be- 
come bis  Becurit;,  and  he  fearing  further  arrests  by  other 
■ereditors,  and  that  the  Sheriff  would  not  take  hie  brotlier  as 
aecurit;  on  an;  other  bonda,  (his  brother  being  secnriiy  en 
the  bond  then  in  Court,)  be,  to  prevent  being  sent  to  jail  by 
other  creditors;  and  also,  on  acuonnt  of  business  which  de- 
manded his  attention,  went  on  horseback  to  Salsbury,  Ten- 
nessee ;  that  at  that  place  be  made  out  as  perfect  a  schedule 
as  he  eould  and  placed  it  in  the  post-office  on  the  30tb  day  of 
April,  1856^  and  that  Salsbury  is  a  town  on  a  rail  road,  and 
*  mul  left  the  place  daily. 

The  Court  refused  to  allow  a  continuance.  On  the  3d  da^ 
of  June  thereafter,  the  case  was  again  called.  Mims  amend- 
ed bis  schedule  and  moved  to  be  permitted  to  take  the  insol- 
vent debtor's  oath,  on  the  ground  that  the  Statute  prescribed 
confinement  as  punishment  for  contempt,  xrntil  the  defendant 
should  make  a  full  disclosure ;  that  the  Court  should  be  ^^ 
Jadge  of  the  necessary  notice,  and  that  Mims  had  filed  his 
Bchedale  five  days  before  Court,  and  it  had  been  on  file  twen- 
^-siz  days.  The  Court  refused  to  allow  Mims  to  take  the 
oath,  holding  that  the  law  required  a  schedule  to  be  filed  ten 
days  before  Court. 

The  Court  then,  at  the  instance  of  Counsel  for  Lockett^ 
passed  an  order  committing  Mims  to  jail,  on  the  ground  that 
fae  had  fuled  to  file  his  schedule  ten  days  before  Court,  and 
to  make  a  full  disclosore  of  his  property. 

There  was  no  offer  to  traverse  Mim's  schedule,  and  no  sug- 
gestion of  fraud  or  concealment  on  his  part. 

Counsel  for  Mims  excepts  to  the  several  rulings  of  the 
Court. 

B.  D.  Tract  ;  Stcbbb  &  Hill,  for  plaintiff  in  error. 

Fob  uid  Gkibr,  for  defendant  in  error. 
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By  the.  Court. — Loupkim,  J.  doliyering  the  opinion, 

[1.]  There  are  threo  things  only  for  which  n  ca.  to,  debtor 
may  be  imprisoned.  If,  when  the  Court  comes  to  which  his 
case  is  retarnable,  he  baa  failed  to  give  notice  to  his  creditor, 
or  refuses  at  that  time  to  take  the  oath,  or  is  oonncted  of 
fraud  by  the  Jury,  the  debtw  may  be  committed. 

[2.]  In  the  two  first  cases,  the  oonfineme&t  will  terminate, 
of  course,  whenever  he  has  complied  with  the  requisitions  of 
the  Statute;  that  is,  given  the  notice  or  taken  the  oath. 
And  in  the  third,  notwithstMnding  the  debtor  may  hare  been 
convicted  of  fraud,  still,  be  cannot  be  kept  in  custody  one 
day  after  he  makes  a  full  surrender  of  all  his  effects.  It  is 
erroneously  supposed,  that  when  a  debtor  is  incarcerated  npon 
the  finding  of  a  Jury,  he  is  deprived  of  his  liberty  until  be 
discharges  the  debt.  Such,  however,  is  not  the  law;  and  if 
it  were,  it  would  be  in  the  teeth  of  the  Constitution.  So  soon 
as  he  makes  a  full  surrender,  be  is  entitled  to  a  release  from 
his  captivity. 

For  what  was  the  defendant  committed  by  the  Court  in 
this  case  ?  First,  because  he  had  not  filed  his  schedule  ten 
days  before  Court ;  and  secondly,  because  he  had  not  made 
a  full  disclosure  as  to  his  property. 

[3.]  The  Statute,  we  repeat,  does  not  any  where  make  the 
failure  to  file  the  schedule  ten  days  before  Court,  a  ground 
for  commitment;  and  it  was  for  a  Jury,  and  not  the  Court, 
to  decide  upon  the  bonafidex  of  the  surrender.  The  creditor 
did  not  see  fit  to  take  issue  upon  it.  How  could  the  Court 
take  it  upon  itself  to  pronounce  it  fraudulent  ? 

The  requisition  of  the  time  within  which  the  schedule  is  to  be 
filed,  must  be  construed  to  be  directory  only ;  and  if  not 
filed  within  the  time,  it  may  be  a  good  cause  of  coutinoanoe; 
still,  when  the  defendant  has  in  fact  filed  it  and  ofiers  to  take 
the  oath,  he  can  be  committed  for  a  failure  to  comply  with 
the  Statute  in  this  respect.  And  his  schedule  being  filed, 
eiiLer  tbe  creditor  must  take  issue  upon  it  and  show  it  to  be 
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{nndoIeDt,  otherwiee  it  will  be  presDmed  to  be  &ir,  and  tha 
debtor  vill  be  set  free. 

[4.]  Id  view  of  oar  State  Constitntion,  to  ea;  nothing  of 
ihe  Btrong  tendency  in  the  public  mind  to  abolish  entirely 
amprisonment  for  debt,  it  would  seem  that  our  iosolrent  laws 
were  entitled  to  a  moro  liberal  constrnction  in  favor  of  debt- 
•OTB  than  they  have  heretofore  received  at  the  hands  of  the 
Court. 


No.  87. — JoHH  P.  Harvey,  for  use  of,  &c.  plaintiff  in  error, 
vs.  Mabqit  '&  Dibble,  defendants. 

[I.]  To  a  salt  on  promissor;  ootra  bj-  a  traiiBreree,  tbe  derendanla  pleaded 
Ihat  the;  bad  been  gnrnisbeed  on  the  noleg  in  a  suit  against  tbe  payee,  aod 
bad,  in  conBeqaeoce,  BnSeccd  judgment  in  tbat  suit  to  tbe  amount  of  thft 

[2.]  The  plaintiR  made  a  request  of  tbe  Court  to  charge  this,  among  other 
Uiiogs;  that  tbe  onut  of  sboning  tbat  the  notes  had  not  been  transferred 
at  tbe  aerricc  of  the  garnishmeiil,  wa»  upon  the  defendants :  Held,  tbat  tb« 
GouTt  was  right  in  declining  so  to  charge. 

Afisampsit,  in  Bibb.     Tried  before  Judge  Powers,  May 
Term,  1856. 

John  P.  Harvey,  for  the  use  of  Gilbert  C.  Oarmichael, 
brought  an  action  of  nssnmpsit  against  the  firm  of  Mason  & 
^ibble  for  the  recovery  of  the  eum  due  on  two  promissory 
-tes.  These  notes  were  simply  payable  to  John  P.  Harvey, 
^^  without  words  making  them  negotiable  or  otherwise. 
..jjlTliis  action  was  resisted  by  the  defendants,  upon  the  ground 
J  t  sundry  creditors  of  John  P.  Harvey  had,  before  the  com- 
'    .  ^cement  of  said  action,  brought  suits  against  Hm  returaa- 
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hit  to  fthe  Septmiher  Term  of  the  loferior  Ooort  of  sud 
coimtj,  and  had  gamiaheed  defendants  as  debtors  of  said 
fiotBtiff,  Hftrrey  ;  and  that  in  obedience  to  the  process  of 
;garaidmteot  served  on  them,  defendants  lud  appeared  tt 
said  term  of  said  Court  and  answered  that  they  were  indebted 
■to  John  F.  Harvey  the  amount  due  on  the  notes  soed  on  in 
/tks  action  first  abo\'e  numed ;  and  thereupon,  judgment  bid 
been  entered  np  against  them,  as  gu-Dishees,  for  the  fnlt 
Amount  due  on  said  notes  for  the  benefit  of  said  creditois ; 
and  that  said  judgment  was  then  dabsisting  and  in  full  force 
against  them- 

Od  the  trial,  the  minutes  of  the  Court  were  offered  in  evi- 
.  dence  b;  defendants  in  support  of  their  plea. 

The  evidence  having  closed,  plaintiff 's  Counsel  requested 
IJfB  Court  to  charge  the  Jury,  that  the  judgment  on  the  gar- 
nishment was  no  defence  to  the  action,  unless  the  defendants 
bad  shown  thej  had  paid  the  same.  If  they  helieved  that 
Carmich&el  was  a  bona  fide  transferee,  and  that  he  being  a 
stranger  to  the  proceeding  of  garnishment,  was  not  and  could 
Bot  be  bound  by  such  judgment ;  that  Mason  &  Dibble  knew 
^at  the  notes  were  in  the  hands  of  transferees  at  the  time 
they  made  their  answer  to  the  summons  of  garnishment ;  riiey 
ehould,  before  making  the  answer,  have  inquired  as  to  the 
transfer  and  the  time  thereof;  and  failing  so  to  do,  they  have 
been  guilty  of  such  neglect  an  will  depcive  them  of  any  de- 
fence to  this  action  by  reason  of  the  judgment  in  the  gar- 
aidmmt  flam ;  thftt  th»  judgment  rendered  in  said  case  was 
an  improper  jttdgment  and  ought  not  to  have  been  aoqnieseeC 
in  by  the  garnishees;  that  the  judgment  was  void,  and  that 
the  notes  sued  on,  although  not  negotiable  by  delivery,  were 
tbe  subject-matter  of  sale,  and  that  the  onus  was  upon  the 
defmdant  to  show  that  they  had  not  been  sold  prior  to  the 
service  of  the  summons  of  garnishment  and  defendants'  to- 
«wer  thereto. 

Which  said  request  the  Court  refused  to  give,  and  plain* 
tiff's  Counsel  excepted. 
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Sdvabd  DrTBAOY ;  MiLLis  &  Hall,  for  plaintiff  id  error. 

few  ft  QmxB,  contra. 

My  the  Gmrt. — ^BuiHiira,  J.  delirwiag  tba  offlxiiom- 

[1.]  Tbereqnestinclndedmanyparticiilara.  ItvunijeotQd 
ij  the  Court  below  as  a  whole.  It  ia  impoesible,  tberefore^ 
for  thi3  Court  to  tell  wliicli  that  Court  considered  the  oSend- 
ing  particBlar  or  particulars. 

£2.]  Thwe  is  at  least  one  of  the  particulars  which  tlus  Court 
oaonot  sanction,  riz.  this :  "  and  that  the  onua  was  upon  the 
defendants  to  ebow  that  they"  (the  notes)  "  had  not  been  sold 
prior  to  the  service  of  the  summons  of  garnishment  and  de- 
fendants' answer  thereto." 

The  part  of  the  case  to  which  this  referred,  rused  the  qne»- 
tioD  between  the  plaintiff  and  the  defendants,  whether  the 
notes  had  or  had  not  been  transferred  to  the  plaintiff  before 
the  serrice  of  the  summons  of  garnishment.  And  that  was 
a  question  of  which  the  plaintiff  held  the  affirmative.  He  had 
to  sa;  that  the  notes  had  been  transferred  to  him  before  the 
service  of  the  summons. 

And  it  is  a  general  rule,  "  that  the  point  in  issoe  is  to  be 
proYod  by  the  party  who  asserts  the  affirmative."  (1  PA.  JSo. 
194.) 

And  the  fact  in  issue  in  this  case  was  one  whichjay  peon-  ' 
liarly  within  the  knowledge  of  the  pluntiff.    He  was  th» 
trai)sfei|»e  of  the  notes. 

And  this  also  is  a  reason  why  the  onus  of  proving  the  fact 
should  be  on  him.  (Id.  198.)  We  therefore  affirm  the  de> 
eision. 
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No,  88. Betan,  plaintiff  in  error,  vt.  Watsoh^ 

administrator  of  Joseph  Konei,  defendant  in  error. 

|_1.]  PnsQmptions  of  lav  and  ot/btl,  or  ■ach  u  an  made  bj  •  Jnrf,m>jb»' 
rabattMi  bj  BTidiDca. 

[3.]  ETldCDCB  of  general  r^ntation,  ;apat«d  ownertbip,  poblic  ratnor,  gene- 
ral notoriety  aod  ths  llko,  i(  oripnal  eridencs  and  a»t  hearuj,  aod  I«  ad- 
tslsfible  in  ctrtain  caaM. 

[3.]  A  witDHs  maj- giTG  bli  belief  oroptoion -when  it  is  in  connecUoD  witb, 
and  a  mental  deducUan  from,  the  facta  wMcb  come  iritliin  hii  IiDO*ledge 
aod  to  which  he  baa  depoied. 

[4.]  If  there  be  two  titles  to  the  same  property,  one  bj  will  and  the  otbetby 
deaceM,  aad  the  partj  ekcts  to  claim  nnder  the  latter,  he  will  not  be  n- 
qaired  to  prodnce  the  teatameot  on  the  trial  becaase  it  bas  been  reforrd 
tobj  witneeses;  and  all  proof  ai  to  its  contentasliDuld  be  suppressed  bj  the 
Court. 

[G.]  A  DODiDit  win  not  be  awnrded  where  there  is  sufficient  evidence  adduced 
to  Buthoriie  the  Jvrj  to  find  a  rerdict. 

[6.]  Where  the  plaintiff  has  made  out  Aprina/adt  caie  which  has  been  ng- 
oroDsl?  attacked  bj  the  defendant,  it  is  allowable  to  the  plaintiff  to  ictro' 
dnce  additional  testimonj  in  support  of  his  title,  notwilhstanding  the  same 
proof  might  hare  been  adduced  on  the  direct  eiatnination. 

[T.]  AlthoDifh  (he  judgment  ofa  Court  may  be  irrcEutar,  still  it  maj  be  ginn 
in  erideDce  for  man;  purposes. 

[S.]  The  ilatiu  of  the  Aftican  in  Georgia,  whether  bond  or  free,  is  soch  that 
he  has  no  civil,  social  or  political  rights  or  capacity  wbatsoeTcr,  ei«^ 
such  as  are  bestowed  on  bim  by  statute. 

{9.]  Under  tbe  Act  of  IBIP,  alatet  can  be  transmitted  by  descent  to  the  iila- 
Kitimate  offspring  of  tbe  father,  provided  they  be  free  persons  of  color,  and 
that,  too,  whether  the  mother  be  a  free  while  woman,  an  Indian,  or  a  free 
person  of  color. 

[10.]  If  tbe  law  exacts  a  duty  ofa  certaio  class  of  persons,  and  presciibeta 
penalty  for  tbe  failure  or  neglect  to  perform,  the  fart  that  it  ma  omitted 
by  an  individual  and  not  complained  of  in  the  community  in  which  he 
lived,  may  be  given  in  evidence,  as  a  circumslance  to  be  weighed  by  the 
Jury  upon  the  trial  of  the  issue,  as  to  whether  or  not  be  belonged  10  (hat 
class. 

[11.]  To  disable  a  person  from  contracUng,  he  must  haTe  onc-eighlh  rflf- 
rican  blood  in  his  veins. 

[11.]  Descendants  are  the  posterity  of  those  who  have  issued  from  an  tnfi- 
Tidnal  ;  and  ioclude  bis  children,  grand -children  and  their  children,  to 'he 
it  degree ;  they  form  «bnt  is  called  the  direct  dcsetoding  lin»i  ■"* 
I*  opposed  to  that  of  ascendants. 
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Trover,  in  Houston  Superior  Court.  Tried  before  Judge 
Powers,  April  Term,  1856. 

This  vae  sn  Mtion  of  troTer,  brought  by  defenda&t  in  error 
u  adminietrator  of  Joseph  !Nnnez,  a  free  person  of  color, 
against  plwntiff  in  error,  for  the  recoyery  of  sundry  negro 
ilares. 

■  On  the  trial,  the  plaintiff  tendered  in  evidence  his  let- 
ters of  administration,  in  the  usual  form ;  and  to  the 
reading  of  which  in  evidence,  defendant's  Counsel  objec- 
ted, upon  the  ground  that  the  face  of  the  letters  showed 
that  the  administration  was  upon  the  estate  of  a  free  white 
person.  AVhereas,  the  declaration  alleges  that  the  plaintiff 
was  administrator  upon  the  estate  of  a  free  person  of  color, 
and  that  the  allegation  in  the  declaration  and  the  proof 
offered  did  not  correspond ;  which  objection  was  over-ruled ; 
to  which  decision  defendant,  by  his  Counsel,  excepted. 

Plaintiff  then  tendered  in  evidence  the  testimony  of  Joseph 
Bosh  and  Mart  Rogers,  taken  by  commiBsion,  to  the  read- 
ing of  so  much  of  which  as  went  to  prove  that  Joseph  Nunez 
iras  a  free  person  of  color,  defendant's  Counsel  objected, 
upon  the  ground  that  it  was  incompetent  to  add  to,  vary  or 
contradict  the  aforesaid  letters  of  administration  by  such  tes- 
timony; which  objection  was  over-ruled  and  defendant'* 
Counsel  excepted ;  when  said  testimony  was  read  to  the  Jury, 
as  follows:  Joseph  Bush  knows  both  the  parties;  Mary  Rogers 
Inows  Walton,  but  not  Bryan ;  both  witnesses  know  Joseph 
Nunez ;  he  died  about  five  years  before  the  taking  of  their 
depositions,  about  1st  January,  1847,  near  the  Savannah 
river,  in  Burke  County,  where  he  lived  at  thetime  of  his  death ; 
that  said  Nunez  was  always  regarded  a  free  person  of  color, 
and  BO  they  believed  him  to  have  been ;  that  said  Nunez,  at 
his  death,  had  negro  property,  and  that  they  knew  a  negro 
woman  by  the  name  of  Patience  in  his  possession  at  and  be- 
fore his  death  for  several  years ;  she  was  not  a  very  dark  ne- 
gro ;  between  a  yellow  or  mulatto  color  and  dark ;  she  was 
Itorn,  so  far  as  they  can  recollect,  about  the  year  1822 ;  she 
vot.  xt-ei  .-         I 
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had  five  cKildrea ;  Sam,  the  oldeat,  brown  complexion,  a  boj,. 
and  the;  think,  born  about  the  year  1836 ;  Joaiah,  a  boj,. 
two  or  three  years  younger  than  Sam,  nearly  the  same  color;- 
yisnoii  Jeanette,  a  girl  about  two  years  younger  than  JoBith 
jMid  of  a  bright  com|ilezion ;  James,  a  boy  about  two  jeiii 
j«UQger  thaji  Vienaa,  and  think  he  was  nearly  the  same  col- 
or as  the  boys,  but  as  he  waa  young  when  they  left  thwe, 
ihey  cannot  answer  particularly  as  to  that;  and  MelisBt, 
whom  they  used  to  coll  Toady,  a  girl  not  weaned,  at  the  de&th 
joF  Joseph  Nunez,,  and  about  the  same  color  as  the  others; 
that  at  and  before  the  death  of  'Joseph  Nunez,  the  said  Pa- 
tience and  her  children  belonged  to  the  said  NuneE;  Fb^ 
tience  and  all  her  children  above  mentioned  were  born  in  the 
possession  of  Joseph  Nunez,  and  were  in  bis  possession  until 
his  death ;  said  Nunez  inherited  neither  of  the  above  men- 
tioned children,  but  raised  them  in  bis  own  house ;  Joseph 
Bush  says  that  James  Nunez,  the  father  of  Joseph,  ownel 
Nanny,  (who  is  now  alive  and  hired  by  Mary  Rogers,)  the 
mother  of  Fatienoe ;  that  James  Nunez  died  about  1809,  sad 
at  his  death  left  a  writton  will;  Nanny  went  into  the  posses- 
Bion  of  Fanny  Galphin,  sister  of  tbe  said  James  Nunez,  an^ 
while  in  her  possession,  bad  only  one  child,  a  boy  named 
Nelson ;  at  the  death  of  Fanny  Galphin,  about  the  year  1817* 
»i  well  as  witness  recolleota,  she  made  a  will;  the  said  Nto- 
ny  was  the  mother  of  Fatienoe,  and  the  grand-mother  of  her 
children  above  mentioned,  who  were  all  born  in  the  po8Be»- 
8ion  of  Joseph  Nunez ;  Fanny  Galphin  died  about  the  year 
1817  or  1818,  but  as  well  as  he  can  recollect,  it  was  in  1811; 
if  not  that  year,  then  the  beginning  of  1818;  thinks  that 
Fanny  Galphin's  will  was  made  some  time  about  the  year 
1812;  anyhow,  some  time  before  her  death.  Both  witnesses 
testify  tbut  Joseph  Nunez  raised,  in  his  own  house,  Fatience 
and  hcF  children  ;  Joseph  Bush  says  tbo  mother  of  Patience, 
Nanny,  was  in  the  possession  of  Fanny  Galphin  from  the 
deuth  of  James  Nunez,  in  1809,  to  her  death,  about  1817; 
Nanny  was  born  in  the  faujily  of  Jim  Nunez,  and  her  mother, 
Patience,  was  bought  by  the  said  James  previous  to  dcpo* 
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«ent8  coming  to  Georgia  in  1798;  that  James  Nunez  paid 
^lea  for  said  Nanny  and  her  mother,  Paticnoe,  as  ftir  feaek 
-M  Joseph  Bush  recollects;  that  deponent,  as  executor  of  the 
will  of  James  Nunes,  had  the  taxes  paid  for  Nanny  <nhi)e  she 
iirae  in  the  possession  of  Fanny  Galphin, 

Both  witnesMS  say  that  Patience  and  her  children  wcr« 
-carried  from  Burke  County  by  Alexander  M.  Urtiuhart,  Esq, 
Joseph  Bush  says  that  Seaborn  C.  Bryant,  the  defendnnt, 
came  to  his  house  the  last  fall ;  (August,  September  or  Octo- 
1>or,  of  1851;)  and  then  stated,  be,  the  defendant,  liad  hoint 
"that  the  negro  Patience,  whom  Alexander  M.  Urquhart  had 
carried  to  Houston  was  dead,  but  could'nt  certify  that  she 
was  dead" — hie  words,  as  near  as  deponent  remembers ;  and 
4hat  Patience's  two  boya  were  in  the  posseEsron  of  Judg* 
Strong ;  that  Urquhart  was  supposed  to  have  kidnapped  the 
&mi1y  he  bronght,  but  that  he  had  shown  papers  tmfficientty 
good  to  satisfy  the  people  that  tTrquhart  hsd  acted  badly 
and  bad  been  compelled  to  sell  some  of  Patience's  children-; 
liat  he,  Bryan,  did'nt  say  to  whom  he,  Urijuhart,  had  soM 
'them. 

Bush  says  that  Nanny  came  into  the  hands  of  Joseph  Nu- 
BCE  from  the  possession  of  Fanny  Galphin.  Both  witnesses 
say  that  Fanny  Galphin,  who  was  a  free  person  of  color,  died 
ID  Burke  County  about  the  year  1817 ;  that  she  was  a  pater- 
Ksl  annt  of  Joseph  Nunez.  Both  know  these  facts  of  their 
own  knowledge.  By  the  word  inherit,  both  witUeesee  under- 
stand the  getting  of  property  by  the  "nighcMt"  blood  kin. 

James  Nnnes,  they  say,  was  also  a  free  person  of  color ; 
that  Joseph  Nunez  left  no  children  hy  any  lawful  wife;  the 
negroes  mentioned  in  answer  to  the  foregoing  inteirogntories 
-were  his  children,  by  Patience,  whom  he  always  claimed  as 
bis  slave ;  that  he  had  no  brother  or  sister,  so  far  as  they 
know,  on  the  father  or  mother' t  side,  and  that  the  only  rela^ 
tion  of  his  they  know  of  is  one  Charles  Nunez,  a  free  pe''8on 
of  color,  who  was  a  half  brother  of  father  James  Nunez ;  nei- 
ther witness  knows  who  conducts  the  suit  for  plaiotiiF;  both 
Bay  that  bo  far  as  they  know,  Mulford  Marsh,  Esq.  of  Savan- 
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nah  is  the  lavjer  of  Hughes  Walton  whenever  he  had  any 
legal  busineaa. 

Hughes  Walton  is  the  only  man  prosecuting  the  suit,  so  far 
as  they  know ;  Mary  Rogers  says  she  has  in  her  own  poases- 
sioQ  two  of  Joseph  Nunez's  negroes  that  he  gave  to  her  for 
her  lifetime,  and  that  Hughes  Walton  controls  the  rest;  two 
of  Joseph  Bush's  daughters— one  a  daughter,  the  other  a 
danghter-in-law — present  at  the  giving  of  these  answers ;  no 
one  has  been  to  see  them  in  behalf  of  plaintiff;  know  nothing 
more  that  will  make  in  favor  of  defendant. 

Defendant's  Counsel  objected  to  so  much  of  the  answers 
of  these  witnesses  as  went  to  show  their  opinion  of  the  repu- 
tation that  Nunez  was  a  free  person  of  color ;  objection  over- 
ruled and  defendant  excepted.  Defendant's  Coonsel  alio 
objected  to  any  evidence  of  inheritance,  it  appearing  that 
Joseph  Nunez  held  under  written  wills  of  James  Nunei  uid 
Fanny  Galphin  without  the  production  of  the  vrills ;  wlueh 
objection  was  over-ruled  and  defendant's  Counsel  excepted, 
the  Court  rejecting  alt  parol  testimony  as  to  the  cooteats  of 
a  will,  and  withholding  it  from  the  Jury. 

Plaintiff  then  tendered  and  read  in  evidence  the  testimony 
ofHAUlLTON  LocHLlEB,  taken  by  commbsion,  as  follows: 
who  deposed  he  knew  plaintiff;  hadseen  defendant ;  also  knew 
deceased ;  knew  Nunes  in  bis  lifetime ;  has  never  seen  him 
■ince  he  died;  he  died  in  Burke  County;  witness  saw  him 
for  the  last  Ume  in  said  county  on  the  night  he  is  said  to  have 
died,  some  time  in  the  winter  of  1816 ;  at  the  time  of  hiB 
death,  he  resided  in  sud  county ;  was  aoquunted  with  no- 
groes  of  said  deceased  at  the  time  of  his  death ;  among  them 
was  a  woman  named  Patience,  who  had  children ;  witness  has 
seen  her  children ;  one  named  Smd,  a  boy  about  16  years  of 
age;  Josiah,  a  boy  about  15;  and  there  were  two  or  three 
others — soue  girls — names  not  known,  all  smaller  than  Sam 
and  Josiah ;  thinks  the  third  one  was  a  girl ;  Patience  is  now 
about  33  years  old,  a  woman  a  "little  lightish";  they  were 
in  Joseph  Nunez's  possession,  and  witness  supposes  they  be- 
longed to  Joseph  Nunez  or  Kunes ;  (as  sometimes  spelt ;)  last 
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be  uw  of  them  was  in  the  city  of  Augusta ;  after  the  death 
«f  said  Nunez,  Alexander  H.  Urquhart,  then  of  Burke  County, 
took  them  and  removed  them  from  said  County  some  time  ia 
the  spring  (about  first  of  April)  after  the  death  of  said  Nunez ; 
he  left,  inteading  to  take  them,  he  said,  to  Alabama,  and  then 
on  his  way,  went  with  them  to  Augusta. 

Patience  is  worth  9^00;  Sam  andJosiah,  each  9500 ;  can't 
8ay  as  to  others;  Patience,  when  witness  last  saw  negroes, 
was  worth  about  $500;  Sam  and  Josiab,  each  f«ur  hundred; 
lure. of  Patience,  $60  per  anDum  ;  Sam  and  Josiah,  each  $50  ; 
the  other  three,  hardly  victuals  and  clothes,  averaging  from 
time  witness  last  saw  them  until  he  answered  inter' g's  (9th 
Oct.  1851 ;)  knew  Alexander  H.  Urquhart ;  saw  him  last  in 
Burke  County,  in  the  spring  of  1847 ;  does  not  live  there 
now;  knows  nothing  to  benefit  plaintiff. 
-  Knows  nf  ft  deed  from  Nunez  to  Urquhart  for  the  negroes 
in  dispute;  was  called  on  by  Nunez  and  Urquhart  to  witness 
a  paper,  but  did  not  know  at  the  time  what  it  was;  Urquhart- 
afterward^  told  witness  it  was  a  deed,  and  aLout  four  weeks 
before  taking  witness'  testimony  he  saw  it;  did  not  see  Nu- 
nez ^gn  or  seal  it;  he  only  acknowledged  he  had  signed  it; 
witness  did  subscribe  it  as  a  witness,  and  his  wife,  B.  A. 
Locblier,  also  witnessed  its  execution;  Urquhart  did  take 
aaid  negroes,  claiming  them  as  his  own ;  he  did  claim  the  ne- 
groes under  the  deed ;  knows  nothing  more  in  favor  of  de- 
fendant. 

Plaintiff  then  tendered  and  read  in  evidence  the  answers 
of  BsNiAMiN  D.  Hill  to  interrogatories,  as  follows :  Witness 
knows  the  parties;  was  present,  on  the  3d  day  of  April, 
1851,  in  Bryant's  field  in  Houston  County.  The  plaintiff, 
Jacob  Jones,  and  Samuel  Killen,  Esq.  were  also  present; 
the  following  property  wds  then  and  there  demanded  by  th& 
plaintiff  of  the  defendant :  Patience,  a  woman,  (at  the  taking 
of  said  answers,  9th  October,  1851,)  32  or  33  years  of  ago, 
of  dark  complexion;  Sam,  a  boy  ot  yellow  complexion,  then 
about  IG  or  17  years  of  age,  child  of  said  Patinnce ;  Josiah, 
■a  boy  child  of  said  Patience,  of  copper  color,  about  15  years 
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'Of  age;  Vienna,  a  girl  child  of  said  Patience,  abont  13  yean 
old ;  Jamee,  a  boy  child  of  said  Patience,  of  yellow  complex- 
ion, abont  10  or  11  years  old ;  Melissa,  a  ^rl,  child  of  sud 
Patience,  of  yellow  complexion,  about  7  years  old ;  he  made 
Hb*  demand  in  cbarocter  of  administrator  of  Joseph  Nunez,  de- 
ceased, late  of  Burke  C'^unty  and  said  State.  Defendant,  at' 
flrst^  neither  admitted  or  denied  having  the  negroes  in  pos- 
session, but  said  to  the  plaintiff,  *'  if  yon  were  smart  yon 
oonld  find  onk^'  The  demand  was  again  made,  and  defend- 
ant replied,  substantially,  the  same  as  at  first. 

The  plaintiff  then  stated,  that  the  aforesaid  negroes  were 
brought  from  said  Burke  County,  by  Alexander  H.  Urqn- 
hart;  defendant  denied  purchasing  said  negroes  from  s^ 
Urqubart,  and  said  he  bought  them  from  another  man. 
Witness  then  asked  defendant's  permission  to  see  said  woman 
Patience;  defendant  replied,  "  I  reckon  that's  what  you  ne- 
Ter  will  do,"  and  then  went  on  to  state  that  Urquhart  had  a 
dead  to  Patience  uid  the  others  aforesaid,  which  he  pur- 
(duMed,  and  that  Urquhart  brought  them  to  Houston  Cosn- 
ty.  Witness  finally  told  defendant  he  had  no  genuine  title, 
sad  offered  to  vager  $1,000  on  it;  at  first,  he  agreed  to  bet, 
but  subsequently  backed  out. 

Defendant  did  not  show  witness  or  plaintiff  the  negroes, 
BO*  did  he  gire  any  reasim  for  it ;  neither  admitted  or  d»- 
niad  powession  of  tbem.  He  admitted  having  had  possession 
of  them  ;  he  said  no  more  about  Urqnhart's  title  than  previ*' 
•«ariy  stated;  kTWW  the  negroes  in  Burke  County  nearly  all 
Ualifetime;  linng^dose  by  NnneE;  all  the  time  ha  knew 
them  they  belonged  to  Joseph  Nunez  of  Burke  County;  so 
far  as  he  knew,  they  be'onged  to  him  at  his  death ;  Nunei, 
at  the  time  of  his  death,  lived  in  Burke  County ;  saw  the  ne- 
groes last  at  Urquharl's  house  in  Burke  County  ;  in  witness' 
opinion,  their  values,  at  the  time  of  answering  the  interroga- 
tories, (dtb  October,  1851,)  were,  Patience,  $600;  Sam, 
f  800 ;  Josiah,  etjgie  as  Sam ;  Vienna,  8600  ;  James,  $500, 
and  Melissa,  $400;  their  annual  value  in  hire,  from  the  time 
ho  last  saw  them,  avemged — Faliciice,  $50  ;  for  Ann,  Sam 
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«Dd  Joeiah,  each  the  same;  Vienna,  20 ;  ihie  .others  ooJ^ 
viotnals  and  clothes.  These  raises  at  hke  faon  January, 
1847,  oDtil  dth  October,  1851. 

Ntmes  died  in  Burke  .Count;  about  29th  'December,  1816 ; 
said  negroes  left  that  county  in  the  spring  after  Nunez  died 
in  the  winter;  can't  say  who  removed  t^  n^veeb  ;  do  not 
knov  where  TJrquhurt  is  ;  he  no  longer  Htcb  in  Burke  Co. ; 
not  personally  interested ;  is  the  guardian  of  Charles  Nanez^ 
the  uncle  of  Joseph  Nunez ;  Hres  in  Burke  County,  over  lOO 
miles  from  defendant;  travelled  to  Houston  County  from  his 
residence,  to  be  a  witness  for  plaintiff  in  said  demand,  and  all 
expenses  (travelling)  were  paid  by  the  plaintiff;  and  if  he 
charges  any  thing  for  travelling  out  to  Houston,  and  his  trou* 
ble  in  that,  plaintiff  is  to  pay  him ;  expenses,  as  stated,  have 
been  already  paid.  It  does  not  depend  upon  plaintiff's  suc- 
cess in  the  suit,  whether  witness  receives  what  he  may  charge 
for  his  trouble ;  he  does  not  go  halves  or  shares  in  the  recov- 
ery. 

Defendant  did  not  deny,  positively,  possession  of  negroes 
as  stated,  but  witness  did  not  see  them  in  defendant's  posses- 
sion ;  was  in  the  yard  of  defendant,  Nunez  had  as  witness 
supposes ;  his  uncle  claims  it ;  be  bad  no  lawful  children ;  he 
died  in  Burke  County  about  the  29th  of  December,  1846; 
his  uncle  is  the  nearest  relative  known  to  witness. 

^Vben  the  negroes  were  demanded  Bryan  did  not  say  he 
had  no  such  negroes  in  his  possession  as  those  demanded,  but 
did  say  that  Urquhart  had  a  bill  of  sale  or  title  to  such  ne- 
groes, and  brought  them  there  to  Houston  Co. ;  knows  nothing 
more  to  benefit  defendant. 

Plaintiff  then  introduced  Sauuel  Gurr,  who  being  duly 
flworn,  testified  that  ho  saw  tivo  of  the  negroes  in  defendant's 
possession,  Si  and  Sam.  Defendant  said  he  had  the  woman 
Patience  and  her  children  in  his  possession;  he  had  bought 
them  from  Urquhavt  in  the  spring  of  1847  or  1S48 ;  the  boya 
were  of  a.  brownisli  color,  12  or  14  years  of  age ;  there  wore 
six  negroes  in  all.     Defendant  gave  a  negro  girl  and  four 
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linndred  dolUn,  as  he  said,  for  the  negroes ;  the  negro  gitl 
iraa  probably  vorth  ^00. 

FUintiSTthen  mtrodnced  John  G.  Riddlb,  who  being  duly- 
svorn,  testified  that  he  had  seen  the  negroes ;  there  vere  fire 
or  six  of  them ;  the  woman  rather  light  colored,  not  "  real 
Mack;"  she  was  tolerably  libelj ;  don't  know  her  age ;  wortb 
$500  or  9600.  Sam  and  Si  were  mulattoes,  oopper  colored, 
are  likely  ;  would  weigh  75  ponnda  each.  The  woman  and 
small  children  were  carried  ofi*  immediately — one  of  the  boys- 
also— but  were  afterwards  brought  b&ck ;  he  supposes  Bryan 
carried  them  off;  does  not  know  why  they  were  sent  off;, 
knows  they  were  carried  off;  saw  the  man  carry  them  off; 
does  not  know  that  Bryan  carried  them ;  saw  the  Sheriff 
there  about  that  time ;  Holcomb  carried  off  the  negroes ; 
Bryan  traded  for  them  as  be  beard ;  the  Sheriff  came  one 
morning  before  day,  and  afterwards,  on  that  morning,  Bryao' 
bought  them. 

The  plaintiff  then  introduced  Milkb  L.  Gbben,  who  being 
duly  sworn,  testified,  from  the  description  given  of  the  ne- 
groes as  to  their  value  and  the  value  of  their  hire,  as  fol- 
lows : 

Patience,  worth  J600 — for  hire,  $50  per  annum. 
Sam,  "      1000      «    "      100    «        " 

Josiah,         "       1000       "     "        60    "         " 
Vienna,      «        900      "    «       T5   "        " 
JamoB,         "         900       "     "        75    «         " 
Melissa,       "         700 — nothing  for  hire. 
The  value  of  the  negroes  will  depend  rather  upon  their 
health  and  quality  than  upon  their  looks  and  size.     Witness 
has  made  these  valuations  upon  the  basis  that  these  are  ave^ 
age  negroes.     Negro  boys  and  girls  sbould  be  ten  or  twelve 
years  of  age  before  they  are  put  to  work. 

Here  the  pliuntiff  closed  his  case,  and  defendant's  Coimsel 
moved  a  non-suit,  upon  the  ground  that  there  was  no  evidniee 
that  the  title  of  Joseph  Nunez  accrued  previous  to  the  Actof 
1818,  supposing  him  to  be  a  free  person  of  color,  and  whidi 
Act  disabled  such  free  persons  from  purchasing  and  aC 
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^g  dlaves ;  Yblch  motion  was  orer-rfiled  by  the  Court,  and 
4«f»ndaDt  excepted;  ani  defendant's  Gonnsel  having  opened. 
.  Vb  defence  to  the  Jury,  tendered  and  read  in  evidenee  the 
ansvers  of  JosSPB  Bush,  to  interrogatories  sned  out  for  him 
tij  the  plaintiff  in  this  cause,  for  the  purpose  of  impeachiog^ 
Us  oredit ;  which  int«frogatories  were  executed  on  the  9th  dajr' 
0f  October,  1S41,  aAd  the  answers  read  and  relied  upon  aa. 
Mlvws: 

"Kunez  owned  and  posseSBed  negro  property  at  his  death,. 
aad  one  wM  a  woman  named  Patience.  Before  his  death, 
he  had  owned  her  12  or  18  years,  and  obtained  her  from  hia 
Mat,  Frances  Oalphin ;  he  knew  Joseph  Nunez ;  he  died  in 
Bvrke  County  on  about  the  2Htbor  29th  of  December,  1846; 
&•  was  living  in  Barke  County  when  be  died ;  Patience  had 
AiMreB,  vis:  Sam,  a  boy,  bom  in  1886 ;  Josiab,  a  boy,  bom 
ita  18S8  ;  Vienna,  a  girl,  born  in  1841 ;  JameB,  a  boy,  bom 
in  1848 ;  Melissa,  a  girl,  bom  in  1845.  Sam  was  of  a  dark 
brown;  Joaiahsame;  Vienna  light  brown  ;  James  tolerably 
ngftt,  but  not  aa  much  so  as  Vienna;  Melissa  light  brown; 
Pjtf  ience  of  a  color  lighter  than  black — now  about  30  years 
of  8ge — bom  in  1821." 

Defendant  also  tendered  and  rerd  in  evidence  for  a  similar 
pa^rase,  the  following  answers  to  other  interrogatories,  taken 
hy  the  plaintiff  in  this  eause  for  Joseph  Bush  and  executed. 
on  the  16tfa  day  of  August,  1852,  viz : 

'*  ALBXAKDSit  Telfair  and  witness  were  executors  of  said. 
■wW  ;*'  (the  will  of  Jaa.  Nunez) ;  "  it  was  never  proven  or  ad- 
iKitted  to  record,  by  reason  of  the  advice  of  Major  Allen,  as 
stated  in  the  second  answer.  The  negro  property  was  dis- 
tribnted  by  witness,  in  accordance  with  the  prorisiona  of  the 
irlll,  but  the  distributees  shortly  afterwards  exchanged  be- 
tween themselves  the  property  so  divided  by  witness.  Wit- 
nefls  does  not  recollect  with  faithfulness  what  negroes  Joseph 
lYasez  was  entitled  to  under  the  will,  bnt  thinks  tbey  were 
Sam,  Polly  and  Eannah.  Witness,  however,  distinctly  re- 
collects that  Joseph  Nunez  exchanged  Polly  and  Hannah  for 
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Nanny  and  Kelson,  negroes  belonging,  by  thevill,  to  Janettfr 
Nunez,  the  neice  of  Jim  Knnez.  The  distribution  took  place 
mtness  thinks,  in  A.  D.  1824;  it  vas  not  in  trriting;  it  was  , 
Terbal.  Witness  therefore  oaimot  attach  a  copy  of  ^e  dis- 
tribution in  nriting,  aa  there  was  none.  JoBeph~Nu&ez  was 
the  sonof  Jim  Nunez,  who  owned  Patience,  the  mother  of  the 
negroes  mentioned  in  the  4th  answer,  long  before  witness 
came  to  Georgia  in  1798.  James  Nunes  left  the  will  as 
above  stated,  giving  a  life  estate  in  the  negroes  he  left  to 
Fanny  Galphin  his  sister — among  these  negroes  was  Nanny. 
After  her  death  the  property  was  to  be  divided  between  Jo- 
seph Nunez,  (the  son  of  said  James  Nunez,)  Janette  Nuner 
his  neice,  and  Alexander  Nunez,  the  brother  of  said  James. 
Sy  the  will,  Sam,  Folly  and  Hannah  were  to  be  the  share  of 
Joseph  Nunez,  and  Nanny  and  Nelson  the  share  of  Janette 
Nunez.  James  Nunez  died  about  the  year  1810,  so  far  a» 
witness  recollects,  he  paying  his  funeral  expenses  as  execu- 
tor. Fanny  then  came  into  possession  of  his  property,  alt 
the  above  negroes,  and  had  them  in  her  charge  until  her 
death,  which  witness  thinks  occurred  about  the  year  1822. 
Witness  then  acted  as  executor  of  the  will  of  James  Nunei, 
and  after  settling  the  debts  of  the  estate,  distributed  the  ne- 
groes in  accordance  with  ita  provisions  in  the  year  1824. 
Joseph  Nunez  then  exchanged  two  of  his  negroes,  Polly  and' 
Hannah,  for  two  of  Janette  Nnnez — ^Nanny  and  Nelson. 

Defendant  then  tendered  and  read  in  evidence  the  interrog- 
atories and  answer  of  Wh.  U.  Stdrqes,  Clerk  of  the  Snpe- 
rior  Court  of  Burke  county,  which  were  introduced;  that  the 
copy  interro^tories  and  answers  of  Joseph  Bush  thereto  at- 
tached, was  a  true  copy  of  the  interrogatories  and  answers  of 
said  Bush,  the  original  of  which  are  of  file  in  the  Superior 
Court  of  Burke  county,  in  certain  causes  therein  pending,, 
viz  :  Isuiah  Carter,  adiu'r  of  Francis  Galphin  vs.  Alexander 
G.  Fryer.  The  same  vs.  Benjamin  E.  Gelstrap.  The  same' 
v».  Mury  Rogers,  he  having  been  examined  as  an  aged  and 
infirm  person,  and  which  interrogatories  and  answers  of  the-, 
said  Sturgea  it  was  admitted  did  prove  the  above  recited  facts. . 
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Defendant  then  read  to  the  Jury  bo  much  of  the  answers  of 
■the  said  Joseph  Bush  to  said  interrogatories,  from  the  certi- 
fied copy  thereof  attached  to  the  commiBsioD  of  eaid  Sturges 
fts  wonld  contradict  and  impeach  him,  viz  :  "  He  knew  James 
Nnnez,  now  deceased,  from  about  the  year  1708  to  the  year 
1813,  shout  which  last  mentioned  year  he  died.  Witness  re- 
sided about  one  mile  from  said  Nanes ;  said  Nunez  died  in 
the  county  of  Burke  and  State  of  Georgia,  and  witness  was 
intimately  acrjuainted  with  him.  Lucy  Anderson  was  the 
name  by  which  Joseph  Nunez's  mother  went;  she  was  after- 
■wards  called  Lucy  Nunez;  she  was  a  free  white  woman  and 
a  very  pretty  one  too.  She  and  James  Nunez  lived  together 
-as  husband  and  wife.  James  Nunez  was  an  American  ;  his 
father  was  a  Portuguese;  he  passed  as  a  white  man.  Wit- 
ness has  frequently  seen  him  writing  and  acting  as  a  clerk  in 
the  counting  room  of  Edward  Telfair  of  Savannah.  Francis 
Galphin  lived  on  the  same  plantation,  the  one  now  owned  by  Ju- 
Hah  Harris,  12  years  after  the  death  of  James  Nunez  ;  she 
died,  witness  thbks  in  lii20. 

The  last  will  of  Francis  Galphin  was  dated  in  or  about  the 
year  1819,  about  one  year  previous  to  her  death ;  she  made 
two  wills,  of  which  this  was  the  latter.  Witness  learned  from 
James  Nunez  himself  that  he  was  a  Portuguese  and  judged 
.the  same  from  his  appearance;  aitd  he  was  generally  reputed 
to  be  of  that  nation. 

The  defendant  then  (^ered  and  read  in  evidenoe  the  testi- 
mony of  Mary  Boqsbs,  taken  by  commission,  who  deposed 
that  she  knew  the  parties ;  was  well  acquainted  wHh  Joseph 
Nunez,  his  father,  Jim  Nunez  and  Joe's  mother ;  she  first 
knew  them  in  Burke  county,  in  the  neighborhood  of  Demere's" 
ferry,  on  Savannab  river.  It  has  been  forty  years  or  more 
since  she  first  knew  them.  Joseph  Nunez's  mother  was  a 
free  white  woman ;  Jim  Nunez,  the  father  of  Joe,  was  of 
mixed  Indian  and  white  blood ;  does  not  think  there  was  any 
negro  blood  in  Jim  Nunez  ;  he  had  a  mighty  red  face  ;  she 
tbinks  his  blood  was  as  above  described.     James  Nunez  was 
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tbe  name  of  Joseph  Niuiez's  father ;  Jim  Kunea  had  a  straight, 
long  nose,  thin  lips,  etraight  and  very  bUck  h&ir,  rather  a 
narrow,  long  face  and  of  a  red  complexion ;  he  waa  not  a 
large  man,  wallced  trim  and  nice.  Joe  Kunec'a  mother  has 
as  prettj  a  fair  ekin  as  any  woman  has;  she  had  an  eje  ei- 
ther blue  or  grey,  light  colored  hair. 

Witness  thought  her  a  very  pretty  woman  and  always  treat- 
ed her  as  a  white  woman;  been  to  her  houae  and  ate  with 
her  and  associated  with  her  as  a  white  woman ;  and  so  far  as 
witness  knows  other  white  women  in  the  neighborhood  treat- 
ed her  as  snob ;  so  far  as  erer  witness  has  seen  or  known, 
Jim  Nunes,  the  father  of  Joe,  was  always  treated  and  regard- 
ed in  the  neighborhood  as  not  a  negro,  or  having  any  ne^p 
blood  in  his  veins,  but  as  a  respectable  Indian  and  wMtf 
blooded  man ;  kept  as  good  company  as  any  body  in  th« 
neighborhood.  Witness  thinks  that  Jim  waa  always  amoiig 
respectable  white  people  in  the  neighborhood  in  their  daneee, 
parties,  &o.  and  was  received  by  them  as  on  a  footing  witb 
whites.  Witness  does  not  remember  of  a  free  negro  sveir 
having  been  received  and  treated  in  that  way  by  the  neigh- 
borhood. Witness  knows  of  nothing  else  that  could  benefit 
the  defendant. 

Witness  can  say  on  oath  that  Joe  Nunez  had  no  negro 
blood  in  him  that  she  knew  of;  he  was  of  color,  but  witness 
never  regarded  that  color  as  arising  from  negro  blood.  Wit- 
ness repeats,  she  does  not  think  Joe  Nunei  had  any  ne- 
gro blood  ai  all  in  him ;  she  thinks  it  was  Indian  and  white. 
Witness  never  knew  of  Joe's  calling  or  considering  himself  a 
free  negro ;  he  had  for  a  wife  a  negro  wovan,  hie  own  slaTe. 
Free  negroes  in  the  neighborhood  associated  in  the  family  of 
Joseph  Nunes,  but  witness  thinks  it  was  because  Joe  had  a 
negro  for  his  wife.  Witness  does  not  think  that  the  neigh- 
bors and  acquaintances  that  best  knew  Joe  Nunes  spoke  of 
him  or  regarded  him  as  a  free  negro,  but  has  heard  them  say 
that  he  was  no  hotter  than  the  rest  of  free  negroes,  but  think 
tiiey  meant  this  from  the  way  he  acted  and  not  because  Uiey 
regarded  him  as  a  free  negro-    Joseph  Nsnes,  at  his  dea^ 
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■owned  «  negro  woman  named  Patience ;  she  Iiad  &re  children; 
-witoeM  thinks  three  boys  and  two  girls.  FatisDce'B  motbw 
-was  named  Naonj.  Joe  Nunez  owned  Nann;  nntit  his  death. 
■Joseph  Niuies  owned  NanDj  a  long  time  before  his  death. 
Patience  was  born  in  the  possession  of  Joe  Nunez.  James 
Nanez,  the  father  of  Joe,  owned  Kanny  before  Joseph  Nanes 
owned  her.  Nanny  was  born  a  sUve  of  Jim.  Jim  Nunez 
owned  Nanny  from  her  birth  until  his  death — how  long  that 
period  was  witness  does  not  well  remember,  but  more  than  ten 
years ;  he  owned  her  at  least  twenty  years  before  Joe  Nunez 
got  the  actual  possession  of  her.  Jim  Nunez  owned  Nanny 
before  1818 ;  she  belonged  to  Jim's  estate  in  December^ 
1818.  Kaony  always  belonged  to  the  estate  of  Jim  Nunei, 
even  while  she  was  in  (he  possession  of  Fanny  Qalphin,  and 
dnriog  the  time  of  her  possession.  Nanny  was  regarded  as 
the  property  of  Joe  Nunez.  Joe  Nunez  received  Nanny  from 
his  father's  estate.  Witness,  of  her  own  knowledge,  knows 
Aotbing  of  any  will  of  Jim  Nunes;  Joseph  received  said 
}Tanny  as  an  heir  and  descendant  of  his  father,  Jim  Nttnex. 
Ur.  Bryan  has  seen  witness  two  or  three  times  in  regard  to 
her  testimony  in  this  case ;  the  first  time  was  during  this 
summer,  perhaps  in  June  or  July ;  the  second  time  was  in 
■the  latter  part  of  August  of  this  summer ;  the  last  time  waa 
to-day,  yesterday  and  the  day  before ;  he  asked  witness  what 
sha  knew  about  the  facte  contained  in  the  direct  interrogato- 
ries ;  she  told  him  as  she  has  answered  to  them ;  he  then  said 
h«  wanted  to  bare  ^er  interrogatories  taken.  No  one  is  pre- 
sent at  the  taking  of  these  interrogatories. 

Witness  can  see,  through  the  window,  Mr.  Bryan  sitting 
in  the  farther  end  of  the  piasia ;  execution  of  commission 
dated  2l6t  September,  1854. 

Defendant  then  tendered  and  read  in  evidence  the  testi- 
mony of  Habbibtt  Kilfatrick,  taken  by  commission,  who 
answered :  She  knows  the  plaintiff,  and  has  been  introduced 
to  a  gentleman  who  calls  himself  Seaborn  C.  Bryan  ;  witness 
knew  Joseph  Nunez  well ;  he  lived  in  Burke  County  all  his 
life  and  died  there;  witness  was  well  acquainted  with  the 
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mother  of  Joseph  Nnnes ;  has  staid  in  her  house  man;  a 
"night;  she  was  a  free  white  woman  with  straight,  smooth, 
black  hair ;  nose  not  flat ;  lips  not  thick ;  she  was  very  fur 
-skinned  for  an  old  woman ;  witness  was  acquainted  with  Jas. 
Nunez,  the  father  of  Joseph,  bat  did  not  know  him  very  well ; 
4ie  had  black  and  tolenibly  straight  hair,  as  well  as  witness 
Temember's;  had  a  nose  like  a  white  man — not  fiat;  lips  that 
-were  not  very  thick ;  was  a  dark  complected  man,  but  wit- 
ness would  not  say  that  he  was  so  very  dark ;  witness  has 
seen  some  white  men  darker  than  he  was.  Witness  thinks, 
from  her  recollection  of  the  appearance  of  James  Nunez,  that 
he  was  partly  Indian  and  partly  white,  but  does  not  think  he 
had  any  negro  blood  in  him.  Jim  Nunez,  so  far  aa  witness 
Tcmembers,  was  not  called  a  free  negro  in  the  neighborhood, 
bat  was  regarded  as  three-quarter  blood  Indian.  Witness 
has  already  stated  all  that  she  knows  which  will  go  to  show 
the  race  or  blood  of  James  Nunez,  and  of  the  mother  of  Jo- 
-seph  Nunez.  Witness  knows  nothing  else  in  favor  of  de- 
fendant. 

Witness  says,  to  the  best  of  her  belief  and  judgment,  foun- 
ded on  the  facts  stated  in  the  answer  to  the  second  direct  in-  * 
'terrogatory,  Joseph  Nunez  did  not  have  any  negro  blood  ia 
him;  witnets  does  not  think  that  Jim  Nunez,  the  father  of 
Joe  had  any  negro  blood  in  him,  but  that  he  was  three-fourths 
Indian  and  the  rest  white ;  to  the  best  of  witness'  recollec- 
-lion,  neither  Jhn  or  Joe  Nunes  were  regarded  aa  free  ne- 
;groes,  nor  did  either  regard  himself  as  such  or  act  as  such; 
witness  knows  oothing  of  the  father  or  mother  of  Jim  Nunes, 
%nt  formed  her  opinion  of  his  race  from  his  appearance ;  the 
mother  of  Joe,  witness  is  certain  was  a  white  woman,  but 
knows  nothing  of  her  father  or  mother;  neither  Jim  or  Joe 
Nunez  ever  voted  or  exercised  any  of  the  rights  of  citiaen- 
ship,  so  far  as  witness  knows;  does  not  think  they  were  nin- 
lattoes,  but  they  were  of  dark  complexion  ;  Jim  Nunez,  at 
his  death  and  before,  owned  negro  property,  a  p.irt  of  which 
-descended  to  Joe  Nunez,  his  son.  Nanny,  a  female  slave  of 
-Jim  Nunez,  descended  to  Joe  Nunez.    Jim  Nunez,  at  his 
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death,  led  a  negro  boy  named  Sam,  and  the  above  mentioned' 
Nannj;  both  of  them,  afterwards,  came  into  the  poesession 
of  Joseph  Nonez.  Witness  thinks  that  Jim  Nnnez  owned 
Nanny  at  leaat  as  early  as  1806,  but  is  not  oertain  as  to  the 
time.  Nanny  had  children  after  she  came  into  posseaaion  of 
J(»epb  Nones,  and  before  that  time  too ;  while  she  was  in' 
poaeeBBion  of  Fanny  Oalphin,  Joe's  aunt,  she  bad  three  fe< 
male  children— one  named  Polly,  tolerably  bright  oompleo* 
ted  for  a  negro;  ahe  was  bom  while  Nanny  was  in  the  poa- 
aeesion  of  Joaeph  Knnes,  probably  aboot  1880 ;  Patience, 
light  complected — not  a  very  black  negro — born  while  Nanny 
was  with  Joe ;  witneu  can't  aay  in  what  year ;  the  name  of 
the  other,  witness  haa  forgotten. 

Joseph  owned  Patience  and  all  of  her  children,  (all  of 
whom  were  born  in  the  poseeseion  of  Joseph  Nnnes,)  until 
his  death.  Witness  does  not  know  the  names  of  Patience's 
children ;  some  were  girls  and  some  were  boys,  bnt  does  not 
know  how  many  were  of  either  sex;  thinks  Joseph  Nune& 
owned  Patience  at  least  twenty  years  before  his  death,  and 
her  children,  from  the  times  of  their  births,  respectirely,  un- 
til his  death ;  the  children  of  James  Nunez,  including  Joseph,, 
were,  in  1818  and  1819,  living  with  their  annt,  Fanny  GaU 
pbio,  and  said  Joe  then  owned  and  claimed  the  woman  Nan^ 
ny,  as  coming  to  him  from  his  father's  estate. 

Witness  has  already  stated  in  her  different  anawers,  all  she 
knows ;  no  one  present  except  the  commisBionera  and  wit« 
neee  and  some  children  of  Mr.  Rogers,  one  of  the  commis- 
aioners. 

Defendant  then  tendered  and  read  in  evidence  the  answers, 
of  Stephen  Newman  and  Mary  Habbsl  to  interrogatories, 
vho  testified  that  they  did  not  know  the  plaintiff,  bnt  have 
Been  a  gentleman  who  aaya  he  bears  the  name  of  Seaborn  C. 
Sryan  ;  both  vitnessea  knew  a  man  living  in  Burke  County,. 
Georgia,  near  Shell  Bluff  or  Demere'a  Ferry,  whose  namfr 
was  James  Nunez — whether  he  was  the  father  of  Joseph  Nu-. 
nez  or  not  they  do  not  know ;  both  say  that  the  features  of 
James  Nunez  were  those  of  a  man  with  Indian  and  whitfl). 
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Uood  Kizeit ;  U  to  boa  eyes,  nose,  lips  sad  cheek  bones,  tb«f 
cannot  t«st>ff  whfa  any  degree  of  partionlarity  ;  tbey  onlj 
mnwnber  thie  general  effect  uidappeftranceof  biefaoe, 'wfaieh 
diey  Bftj  ma  not  tliat  of  a  negro,  bot  oF  a  white  and  Indian 
tztrsotioB ;  his  hair  iras  not  kinkey,  hni  straight,  black  ud 
smooth  ;  his  action  and  morements  vere  a*  gentMl  as  any 
nan  TitneBBfiB  hare  known ;  there  voa  no  olumsinesf  abont 
bun.  Witnesses  well  remember  Jim  Kones's  dancing,  which 
wms  ytrj  graeefiil;  man;  persons  tri«d  to  catoh  bis  rtep,  and 
searl;  all  admired  itsstyle;  both  say  that  Jim  Nnnez'aappear- 
mce  indicated  that  he  was  of  Indian  and  white  blood  mixed ; 
fhey  did  not  think  he  had  any  negro  blood  in  him  at  all ;  he 
was  never  regarded  by  the  witnesses  or  any  of  the  neigbbw' 
kood  as  a  negro,  bnt  so  far  as  wibiesses  knew,  he  was  always 
looked  upon  as  Indian  and  white. 

^lary  Barrel  states,  that  from  the  appearance  of  Jim  Na- 
■ea's  mother,  she  would  suppose  there  could  be  little  ques- 
tion but  that  she  was  a  real  Indian  and  no  negress.  The 
other  wituess,  Newman,  knew  nothing  about  the  parents  of 
Jim  Nunez,  and  testifies  only  from  his  recollection  of  his  ap- 
pearance and  the  esteem  in  which  he  was  held  by  the  neigh-  , 
borhoOd.  Soth  witnesses  say,  that  whenever  Jim  Nnnei  was 
staying  in  this  neighborhood  at  a  Mrs.  Bolmes,  he  was  i^ 
ways  received  as  a  respecttable  person,  and  very  generally 
liked  ;  he  never  kept  low,  trifling  or  rakish  company  ;  he  as- 
sooiated  with  respectable  vbites  in  the  neighborhood ;  was  often 
at  th«r  balls  and  parties,  assemblies  and  little  gatherings, 
where  no  free  negro  was  allowed  to  associate  with  the  whites, 
and  dined  with  the  whites  just  the  same  as  any  gentleman 
would  have  done.  Witnesses  have  both  been  at  these  balls, 
kc-  with  Jim  Nunez,  and  have  seen  him  dancing  there.  Ha- 
vy  Barrel  thinks  she  has  danced  on  tbe  same  floor  with  hio, 
hut  not  as  a  partner,  so  far  as  she  remembers.  Both  wit- 
nesses say  that  Jim  Knnes  fellowsbipped  with  the  whites  at 
all  such  places  and  elsewhere  in  tbe  neighborhood,  Jmt  the 
same  as  any  one  else ;  he  was  always  regarded,  not  a  negro, 
bat  as  of  mixed  Indian  and  white  blood.    Witnesses  feel  aar» 
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tlimt  if  he  h»d  been  Regarded  as  a  negro,  be  woold  not  have 
been  permitted  to  awooiate,  in  tbe  msnaer  he  did,  with  bis 
neigfaboFB.  It  was  not  believed,  bo  far  m  intnflMeB  know>, 
that  Jim  Nones  had  any  aegro  blood  in  bim.  Witneasea  ne- 
Ter  beard  »nj  body,  in  those  daji,  charge  htm  irith  being- 
disgraced  that  way ;  when  they  knew  Jim  Niuex,  bis  perm»^ 
Dent  residence  waa  in  Georgia,  Burke  Connty,  so  far  as  they 
knew,  thbagfa  he  was  very  often  over  in  Soath  Carcdioft,  and 
sometimes  stayed  there  a  month  or  two  or  three  months ;: 
witnesses  are  not  certain  as  to  the  length  of  time. 

Witnesses  knew  nothing  of  Jim  Knnez  moving  any  where ;. 
knew  nothing  at  all  aboat  Joseph  Nunez  or  any  of  the  yoon- 
ger  set;  they  never  knew  of  Jim  Nunez  associating  with  ne- 
groee,  free  or  slave,  or  of  his  being  regarded  by  his  neigh- 
bors aa  having  any  negro  blood  in  him.  Know  nothing  elsft 
tiiat  will  benefit  the  defendant. 

Knew  nothing  at  all  of  Joseph  Nunes.  Stephen  Newman 
has  seen  Joseph  Nnnei,  bat  knew  nothing  of  his  blood,  nor 
did  he  know  who  waa  his  father  or  mother.  Mrs.  Harrel 
does  not  remember  ever  having  seen  Joseph  Nunez.  Wit- 
nesses never  knew  what  Joseph  Nunez  said  about  himself  or 
what  he  considered  himself  to  be,  nor  what  he  was  considered 
by  his  neighbors ;  they  only  knew  Jim  Nunez.  Mr.  Bryan, 
witnesses  say,  oame  to  their  honee  one  day  last  month  and 
asked  them  if  they  knew  any  thing  about  Jim  Nunez ;  they 
answered  bim  as  they  testified  above  and  he  told  them  he 
would  probably  have  their  interrogatories  taken ;  this  is  all 
they  know  about  the  way  in  which  he  came  to  take  thmr  in- 
terrogatories ;  tbe  last  and  the  first  time  they  ever  saw  Mr. 
Sryan  was  at  that  time,  which  was,  to -the  best  of  their  recol- 
lection, the  latter  part  of  Augost.  No  one  present  at  the  ex- 
eantion  of  commission  besides  commissioners  and  witnesses, 
except  a  son  of  Mrs.  Mary  Harrel. 

Defend&nt  then  tendered  and  read  in  evidence  a  deed  from 
Joseph  Nunez  to  Alexander  H.  Urquhart  for  Patience  and 
her  children,  bearing  date  the  tweLtieth  day  of  December, 
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iM6,  and  fmraded  upan  the  oonsiderati^  of  fri«ndBhip ;  idw 
•  JbBl  of  sa)B  for  the  aegroes  ia  dispute,  from  Alexander  K 
VrqUhut  to  Seftborn  C.  Bryui,  dated  the  eighteenth  day  rf 
-f  «lRit*ry,  1847,  for  the  oonsideratioD  of  twelve  handred  do)- 
fan ;  ateo  the  ft^owing  adMaaioa« 

**  We  admit  that  Joseph  Kanes  neter  eBrolled  hinwfdf  u  a 
bee  person  of  color,  ia  the  Clerk's  Office  of  the  Infwior  Court- 
vi  Buke  eonnt;.    Oct  24tb,  1865. 

(Signed)  SAM'L  D.  KILLEN,  f  kintiff 'e  Att'j." 

Here  defendant  closed  hia  case  and  plaintiff  offered  in  re> 
)»ttal  of  defendant's  testimonj  the  interrogatories  of  Charles 
«Dd  Joseph  Gosnahui,  Thomas  Oosnahan  and  Charles  War^ 
io  the  reading  of  which  defendant's  Couosel  objected,  npott 
the  ground  that  thej  were  oamulatiTe  of  the  plaintiff's  «n- 
4e&oe  and  not  in  rebuttal  of  defendant's  evidence;  which  ob- 
jeotion  wa^  over-ruled  by  the  Court  and  defendant's  CDnnsri 
Iszeepted.  Plaintiff's  Counsel  then  read  in  evidence  the  ia- 
Itorrogatories  and  answers  of  Charles  and  Joseph  GoanabuB, 
IThomas  Gosnahan  and  Charles  Ward,  who  testified : 

let.  Chas.  CoBRAHAn  answered,  that  he  did  not  know  tlie 
parties ;  he  knew  Jatnee  Nunez,  Alex.  Nnnei,  his  brother, 
•ad  has  seeQ  Fumy  Galphin,  the  sister ;  he  knew  them  ia 
Snrke  connty,  Qa.;  first  kns'w  James  Nunes  in  1807  unttt 
lUB  death;  knew  him  from  seeing  faim,  as  he  wu  aeqnaintedi 
Irith  any  one  else  in  the  neighborhood;  they  passed  in  the 
Beighborhood  as  firee  colored  persons;  did  not  know  what 
^eir  blood  was;  did  not  know  what  proportion  of  mixed 
-blood  they  had ;  tbeir  appearance  indicated  negro  blood  f 
does  not  know  what  their  blood  was;  Joseph  Nunes  wa» 
lighter  than  Jim ;  Jim  Nnnes  was  not  mnoh  brighter  than  » 
half  breed  white  and  negro ;  does  not  recollect  the  appearo 
ance  of  their  features;  they  were  regarded  as  free  negroec; 
does  not  tbink  they  voted  or  performed  military  duty ;  thinks 
they  exercised  no  other  rights  than  those  of  &ee  negroes  j 
iiee  white  citiaens  associated  with  them  aa  if  tk^  irers  freo- 
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inegjcoei ;  does  not  rocollect  wbakt  positiwi  th«y  aesumed  tat 
themseWes;  does  not  recollect  whether  thej  had  guardiviv 
or  not;  has  never  smd  Seaborn  Srjw  a?  be  rvoollect^;  has 
itated  all  he  knows. 

Left  G&.  in  1817,  and  tuil;  knew  Jos.  Knnei  when  he  WAf 
quite  Bmall;  U  68  jeara  old  ;  lives  in  Barnwell  Dist.  8.  C< 
J^as.  Nunes  had  tolerable  kink;  tutir,  that  is,  iti  was  disposed  to 
earl ;  black  hair ;  does  not  recollect  ijie  features ;  did  b.w 
have  a  fair  oomplexioo.  Only  testifies  from  the  repvtatioift 
(he  Nonez's  bore  in  the  neighborhood,  their  appe^ance  and 
hia  opinion  from  haviug  seen  them ;  did  not  know  the  mothM 
of  Joseph  Nunez;  had  been  told  she  w«s  a  free,  white  woman, 
Alexander  McKenzie,  William  C.  Mosel;,  Jofeph  Mosaly 
•&d  Lacy  Moaely  are  present  at  the  taking  of  answers.  I^ 
brother,  Thomas  Cosnahan,  has  conversed  with  hjm ;  has  nev- 
.«r  seen  Bryan ;  knows  nothing  else. 

JoEEEFH  CosMAHAH  anawsTcd :  He  did  not  t(noT  the  p«jrr 
:tie6  ;  knew  James  Nunez  and  his  brother  Alexander  and  sisr 
-ter  Fanny  Galphin ;  knew  Joseph  Nuuei  when  he  was  a  b^jr-f 
knew  them  in  Barke  Co.  Ga.  between  1807  and  1817;  knew 
them  as  he  would  any  dose  neighbors  in  a  thinly  settled  eojU; 
try ;  was  often  with  them ;  they  were  multttoes — that,  is^ 
white  and  negro  mixed  ;  does  not  know  what  was  the  proporr 
tioo  of  mixed  hlood ;  has  seen  thd  mother  -  of  James  Nunec, 
she  was  very  dark ;  does  not  know  the  proportion  of  nixed 
hlood ;  they  had  hair  which  oniled,  does  not  recolleet  thnv 
featnres,  but  their  general  appearance  indicated  them  as  mQ> 
lattoes. 

The  eoiDplexioQ  <^  James  Nones  was  quite  dark  ;  that  of 
Joseph  Nunez  was  pretty  dark,  with  fringed  hair;-  never 
knew  of  their  exeroisisg  the  nsnfd  rights  of  white  citizens ; 
(hey  aoneidered  themselves  as  mnlattoes ;  James  Nunez  was 
an  educated  man  and  mixed  sontetimes  with  white  men ;  they 
were  regarded  in  the  neighborhood  as  mulattoes;  the  white 
citizens  associated  with  them  and  regarded  them  as  mnlat- 
toes; they  regarded  themaelves  as  free  mulattoes;  does  not 
ItnoHf  of  his  own  knowledge,  that  they  were  under  guardian- 
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ship ;  haa  Berer  Men  Seaboro  0.  Bryan.  Knows  nothing 
else. 

Witness  is  66  je&rs  old ;  resides  in  Edgeworth  Diat.  So.  Ca. 
James  Nnnez  had  black  hair,  which  curled ;  does  not  recol- 
lect  his  nose  or  cheek  bones ;  his  complexion  was  dark  ;  he 
testifies  from  his  acquaiatance  with  the  Nnnez  family,  their 
appearance  and  the  reputation  of  the  neighborhood  they  and 
witness  resided  in ;  that  he  has  been  told  the  mother  of  Jo- 
seph Nunez  was  a  free  white  woman  ;  don't  know  of  it  of  his 
own  knowledge ;  that  Alexander  McKenzic,  Lemael  Glover 
and  J.  H.  Lee  are  present  at  tho  taking  of  his  answers.  His 
brother,  Thomas  Cosnahan,  has  conversed  with  him  upon  this 
case ;  has  never  seen  Bryan ;  knows  nothing  of  benefit  to 
defendant. 

Charles  Ward  answers:  Knows  Hughes  Walton  and  has 
seen  S.  C.  Bryan ;  knows  Joseph  Nonez,  knew  Idm  from  tea 
infancy  till  a  few  years  before  his  death ;.  he  lived  in  Burke 
Co.  Ga.;  he  was  a  mulatto ;  he  knew  the  mother,  father,  un- 
elea  and  aunt  of  Joseph  Nunez ;  knew  the  mother,  father  and 
aunt  of  Joseph  Nunez  well  fifty  years  ago ;  knew  Joseph  Nu- 
nez when  an  infant;  Joseph  Nunet  was  of  mixed  blood;  his 
grand-mother  was  a  wooly  beaded  mulatto ;  James  Nnnes, 
the  father  of  Joseph,  was  darker  than  his,  James'  mother ;  Jo- 
seph Nunez'  aunUFanny  Galphin,  the  sister  of  James  Nonei, 
was  rather  darker  than  James.  Alexandra  Nunez,  the  broth- 
er, was  lighter ;  the  whole  race  showeth  the  negro  in  their 
features;  does  not  know  what  was  the  proportion  of  mixed 
blood  in  them ;  believes  that  the  grand-mother  of  Joseph  was 
half  negro,  and  thinks  that  James  was  more  than  half;  knows 
these  facts  from  his  own  knowledge  and  the  reputation  of  tlM 
neighborhood ;  has  answered  in  a  previous  answer  that  they 
were  regarded  as  free  negroes ;  they  were  put  on  the  footing 
of  free  negroes.  Joseph  Nunez  regarded  himself  as  a  free 
negro ;  he  had  one  of  his  own  negro  women,  Patience,  as  his 
wife.     Has  stated  all  he  knows. 

Joseph  Nunez's  mother  was  a  free  white  woman ;  James 
Nunez  was  a  dark  mulatto,  thin  nose  and  ti^erable  high  ehe^ 
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bones ;  Nanny,  the  mother  of  Patience,  and  Joseph  Nn- 
nes  himself,  lived  at  Fanny  GalphtD's ;  does  not  recollect 
the  date  of  Fanny  Oalpbin's  possession  of  Nanny;  Fanny 
Galphin  did  get  said  negro  from  her  brother,  James  Nanes  ; 
Fanny  Gulphin  kept  Nanny  and  Joseph  Nunez  nntil  her 
death ;  witness  does  not  know  whether  Joseph  Nunes  had 
possession  of  said  negro  Nanny  previous  to  the  death  of  Fan- 
ny Galphio ;  Nanny  was  first  in  the  possession  of  James  Na- 
nes;  then  Fanny  Galphin;  after  her  death,  then  in  Joseph 
Nnnez's  possession ;  recently  in  Mrs.  Mary  Rogers' ;  has 
told  all  he  knows. 

Thohas  COSMAHAU  answers,  knowH  Hughes  Walton;  has 
seen  Seaborn  C.  Bryan,  bat  has  no  acquaintance  with  him ; 
knew  Joseph  Nnnez ;  first  saw  him  about  1830 ;  knew  him 
from  then  until  his  death  ;  he  resided  near  witness'  father's 
in  Burke  Ccfnnty  in  1815,  and  lived  in  Burke  County ;  he 
was  a  malatto;  thinks  he  had  negro,  Indian  and  white  blood 
in  him ;  he  died  about  1850 ;  Joseph  Nunez  was  of  mixed 
blood ;  knew  James  Nunez,  who  was  said  to  he  the  father  of 
Joseph  Nunez,  who  wns  a  dark  mulatto ;  knew  him  ia  1807 
or  1808  ;  James  Nunez's  mother  was  about  half  negro  and 
Indian,  the  sister  of  James  Nunez ;  Fanny  Galphin  was  about 
(he  same  color  as  James  Nunez,;  James  Nunez'  brother,  Al- 
exander, was  lighter  than  James  Nunez  and  Fanny  Galphin; 
they  were  alt  considered  mnUttoes  ;  bis  means  of  knowledgft 
was  by  seeing  them  and  their  being  repnted  mulattoes  in  the 
keighborhood  in  which  tbey  lived ;  does  not  know  what  pro- 
portion of  mixed  blood  was  in  them ;  the  mother  of  James 
Nunez  was  quite  dark ;  knew  James  Nunez  in  Burke  County ; 
knew  Fanny  Galphin,  Alexander  Nunez  and  their  mother  ia 
1814  or  1815  in  Burke  County ;  does  not  recollect  their  fea- 
tures. Joseph  Nunez  and  his  ancestors  were,  according  to 
jbis  knowledge,  regarded  and  esteemed  free  mulattoes  ;  doea 
not  think  they  were  regarded  as  free  white  citizens ;  they 
were  generally  treated  as  free  negroes,  according  to  bis  re- 
collection and  knowledge ;  Joseph  Nunez  regarded  himself 
as  a  free  mulatto ;  does  not  know  who  his  wife  was ;  has  8ta>- 
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X))<1  Dot  know  Joseph  Jiuaee's  mother;  has'  always  under- 
■stood  she  was  a  white  woman ;  doea  aot  think  James  Nona 
liad  smooth  hair ;  he  wore  it  long,  and  it  was  inclined  to  curl ; 
thinks  he  had  thin  nose,  high  cheek  bones  and  a  d^k  c(hd- 
plexion;  that  is,  a  dark  mulatto  complexion;  in  1814  audi 
1816  Nanny  lived  at  Fanny  Galpfain's  ;  witness  thinks  thit 
-Joseph  Nunes  was  also  there ;  does  not  know  how  Fanny 
Gftlphin  got  sud  Nanny ;  does  not  know  how  Itmg  she  k«pt 
Ifanny;  Joseph  Nunez  had  Nanny  in  1829  or  1830;  Fanaj 
Qalphin  was  then  dqad  ;  last  knowledge  of  them  from  1815 
io  1829  or  1830 ;  did  not  know  Patience ;  moved  from  Borka 
County  ia  1815  to  Sioath  Carolina,  and  moved  back  to  Burka 
ip  1829 ;  saw  Nanny  in  possession  of  Fanny  Galphin,  sister 
wT  James  Nunez,  in  1814  and  1815 ;  she  was  in  poaseeeion  i^ 
Joseph  Nnnex  in  1829  or  1830 ;  after  the  death  of  Joseph 
)Twe>t  Nanny  wm  aold  to  Mrs.  Mary  Rogers;  he  knows  0.9 
VOTe. 

Plaintiff  then  tendered  an  exemplification  from  the  Infa- 
xior  Court  of  Burke  County,  to  which  defendant's  Counsel 
'Objected,  because  it  did  not  appear  that  the  application  vu 
made)  and  the  order  pa«aed  at  a  regular  term  of  the  Inferior 
<7onrt  of  Burke  GMiaty ;  because  the  application  made  by 
'  Joveph  Nonez  did  nfit  represent  him  as  a  free  person  of  a<4<«  > 
and  beoaose  it  (Ud  a«it  appear  that  the  person  appointed  had 
cftviplied  Tith  mm  otHn,  and  given  bond  and  Becuri^; 
Md  tjie  pi^ooMding  bt^ng  tioram  won  judice  and  void,  was 
only  hearsay  t^stit^j^y ;  which  objection  was  over-ruled,  and 
defendant's  Counsel  excepted ;  whereup<m,  said  ezempliSca- 
tiw  ifAfl  >'ead  to  the  Jury,  as  Allows: 

OBPBGU,  Burkb  Coukty: 

Waynesboro,  Monday,  8d  July,  1848. 
The  Honorable  the  Justices  of  the  Inferior  Court  met  ttua 
day,  pursuant  to  adjournment.     Present  their  Honors,  Jamee 
W.  Jones,  William  W.  Hughes  and  John  W.  Carswell,  £s^r>. 
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JtiMph  Neimee  ptititioBS  tbe  Hooerable  tb«  Iitfeiior  Court  of 
Barke  Coantj  to  appomt  Alwwndtir  H.  Utqahart  Ititf  g«ar<- 

JOSEPH  F.  M2fU^{ES. 

Saudbl  J.  Ukqdbaxt. 

I  ooasent  to  act  as  guardian.  A.  H.  UBQUHABT. 

Upon  the  petition  of  Josepb  Nanez,  a  free  peneo  of  color, 
praying  that  Alexander  H.  Urqnhart  be  appointed  hie  guar- 
dian, and  the  aaid  Alexander  H.  Urquhart  conBenting,  it  ia 
ordered  that  he  be  ^pointed  goardian  on  hia  giving  bond  and 
Becnrity  in  terms  of  tbe  law. 

Gboboia,  Bdbeb  Gouhtt  : 

Clebk's  Office  Inferior  Court. 

I,  Edward  Oarlick,  Clerk  of  the  Inferior  Court  of  Bark« 
Oonnty,  do  hereby  certify  that  the  above  ia  a  true  copy  of 
•nd  extract  from  the  minutes  of  said  Court,  appointing  Alez^ 
ander  H.  Urqnhart  guardian  of  Joseph  Nunez,  a  free  penoa 
of  oolor. 

Witness  my  hand  and  seal  of  office  of  said  Court  at  Waynes- 
Jforo,  this  ITth  day  of  October,  1861. 

EDWARD  GAKLICK,  Clerk.  [Seal.] 

Here  the  plaintiff  dosed  his  Case,  and  both  parties  having 
addressed  the  Jury,  plaintiff's  Counsel  requested  the  Cosit 
to  charge  the  Jury — 

Ist.  That  if  they  believe  from  the  evidenoe  that  Joseph 
NunoK,  the  intestate  of  plaintiff,  was  a  free  person  of  color, 
IiaTing  at  least  an  eighth  of  African  blood,  and  that  the  father 
of  the  said  Joseph  Nnnez,  James  Nnnez,  owned  Nanny,  the 
ancestor  of  Patience  and  her  children ;  that  Joseph  Kunes 
-vr  AA  the  only  child  of  James  Konez ;  that  James  Nunes  di^ 
previouB  to  the  year  1818,  and  that  Joseph  NimeE  ia  ot  ww 
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She  onlj  descendant  of  James  Nanei ;  uid  that  Haghes  WaW 
ton,  the  plaintiff,  is  Bdministrator  on  the  estate  of  Joseph  No- 
Dei ;  then  the;  will  find  for  the  plaintiff,  for  Uie  Acta  of  1818' 
and  1819  oust  the  property  upon  Joseph  Nanez,  and  the  pro- 
perty vested  in  him  at  the  death  of  his  father. 

2d.  IThat  if  the  Jnry  believe  Joseph  Nonei  was  a  free  per- 
son of  color,  having  one-eighth  African  blood  in  his  veins, 
the  only  descendant  of  James  fTnnei ;  that  James  NanM 
owned  Nanny,  the  ancestor  of  Patience,  and  ber  children,  the- 
Aets  of  1818  and  1819  cast  the  property  on  Joseph  Nnnei, 
and  it  matters  not,  nnder  sud  Aots,  whether  Joseph  Nnnei'i 
mother  was  a  free  white  woman,  or  a  negro,  or  mnlatto. 

3d.  That  the  laws  of  inheritance  and  descent,  as  between- 
free  white  persons,  or  as  to  illegitimate  free  white  persons, 
have  no  application  to  the  condition  of  free  negroes,  as  con- 
templated by  the  Acts  of  1818  and  1819. 

4th.  That  if  the  Jury  believe,  from  the  evidence,  that  Jo- 
seph Nunez  was  a  free  person  of  color,  having  one-eighth  At 
rican  blood  in  his  veins,  he  was  incapable  to  sell  or  give 
away  his  property ;  and  therefore,  the  deed  fi^m  him  to  Up- 
qnhart  is  nnll  and  void ;  that  he  coald  neither  sell  or  give 
away  his  property  by  deed  or  will,  and  that  it  is  and  was  by 
the  Acts  of  1818  and  1819,  alone,  that  he  held  or  conid  hold 
it ;  that  by  those  Acts  be  held  for  life  only,  and  at  his  deatt^- 
it  descended  to  his  descendants. 

All  of  which  requests  were  given  in  charge  by  the  Gonrt; 
and  to  each  and  all  of  which  defendant,  by  his  Cooneel,  ex- 
cepted and  now  excepts. 

Defendant,  by  his  Oonnsel,  then  requested  the  Conrt  to 
charge  the  Jury — 

Ist.  That  Walton  is  in  no  better  situation,  so  far  as  this 
suit  b  concerned,  than  his  intestate,  Joseph  Nunes,  would  ba 
if  in  life :  that  Walton  most  recover  upon  the  strength  of  hi* 
own  title,  and  not  upon  the  defects  of  Bryan's  title ;  that  it 
Walton's  title  is  not  good,  it  does  not  concern  him  whether 
Bryan's  title  is  good  or  bad ;  that  Bryan's  posoesBion  if  anf- 
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ficient  to  protect  him  against  any  claim  founded  npoa  a  de- 
fective title. 

2d.  That  if  the  3my  ahall  believe  that  Joseph  Nnnes  vas 
a  free  person  of  color ;  that  is,  of  mixed  negro  and  Trhite- 
blood,  or  negro  and  Indian  blood,  then,  before  thej  can  find 
for  Walton,  thej  must  be  satisfied  that  Joseph  Nunez'  title 
to  the  property  vested  prior  to  the  Act  of  181S, 

3d.  They  mast,  however,  be  satisfied  from  the  testimony, 
before  they  can  place  Joseph  NaneE  under  the  disability  of 
a  free  person  of  color,  that  he  had  one-eighth  negro  blood  in 
his  veins,  for  the  lavr  will  not  presume,  in  the  absence  of 
proof,  that  a  person  is  under  this  disability. 

4th.  That  if,  under  these  rules,  they  shall  sot  be  satisfied 
that  Joseph  Nunes  was  a  free  person  of  color  having  negro 
blood,  then  he  had  a  right  to  dispose  of  his  property ;  and 
bis  deed  to  Urqubart,  unless  impeached  for  fraud,  is  valid 
and  binding,  and  the  deed  from  Urquhart  to  Bryan  is  alsO' 
Talid  ;  and  this  although  Bryan  may  not  have  paid  full  val- 
ne  for  the  property ;  that  the  character  of  the  consideration 
is  all  that  the  Jury  can  inquire  into— if  it  was  valuable,  that 
is  enough — with  its  sufficiency  they  have  nothing  to  do. 

5th.  That  if  Joseph  Nunez  be  found  to  be  a  free  person  of 
color,  and  to  have  acquired  a  right  to  this  property,  or  the 
ancestor  of  property  subsequent  to  the  passage  of  the  Act  of 
1818,  by  sale,  exchange  or  other  means,  then  do  title  to  the- 
property  vested  in  Nunea,  and  the  outstanding  title  will  be 
sufficient  to  defeat  this  action. 

6th.  That  it  is  the  duty  of  the  Jury  to  reconcile,  if  possi- 
ble, the  testimony  of  all  the  witnesses,  so  as  to  impute  perju- 
ry to  none;  but  if  this  cannot  be  done,  credit  is  to  be  given 
to  all  who  are  consisteRt  with  themselves,  rather  than  to  oth- 
ers who,  at  different  times,  under  oath,  give  contradictory 
accounts  of  the  same  oircumstanees,  and  that  when  witnesses 
testify  falsely  in  one  thing,  they  are  to  be  altogether  disbe- 
lieved, unless  in  so  far  as  they  shall  be  corroborated  by  other 
-testimony. 
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ttU.  That  vhere  aa  equsJ  oamber  of  vitneasee,  eqiuUy- 
«redible,  testify  cUffereDtly  about  the  same  facts,  then  neithw 
QDfi  side  nor  the  other  has  a  preponderance  in  his  favor,  and 
it  is  as  thoogh  no  testimony  waa  introdnced  as  to  the  facta, 
and  the  Jury  are  not  authorised  to  aesume  Booh  facts  as  pro- 
yen, 

8th.  That  if  the  Jury  shall  believe,  from  the  testimony^ 
that  the  father  of  Joseph  If  unez  had  one-fourth  negro  blood 
in  him,  and  that  his  mother  was  a  free  white  woman,  then  the 
oounezion  between  the  paranta  was  meretricioos,  not  matri* 
monia],  and  the  offspring  of  the  connexion  was  illegitimate. 

Qih,  That  the  illegitimate  child  by  a  father  who  ia  a  free 
negro,  or  mulatto  and  a  free  white  mother,  can  inherit  only 
fr<»n  the  mother;  that  he  cannot  take  from  the  putative  fa- 
ther under  the  Statutes  of  descents  relating  to  either  free 
white  persons  or  free  persona  of  color  ;  and  that  if  he  do- 
lived  title  to  the  property  in  dispute,  or  the  ancestors  of  the 
property  from  his  father,  then  he  most  have  acquired 
tke  title  by  purchase,  by  gift  or  by  will ;  but  in  the  ab* 
•ence  of  any  proof  going  to  show  the  terms  of  the  psr- 
chase,  the  gift  or  the  will,  they  cannot  indulge  in  conjecture 
U  to  Buoh  contents,  and  presume  them. 

10.  That  other  things  being  equal,  most  weight  is  to  be 
given  to  the  testimony  of  those  witnesses  whose  means  and 
opportunity  of  knowing  the  facts  and  circumstances  to  which 
the;  testify  were  best,  and  who  have  gone  into  particulan 
and  details  in  their  testimony,  and  have  not  deposed  as  to 
general  statements,  facts  and  opinions,  and  who  give  the  best 
reasons  for  their  opinions. 

11.  That  if  the  Jury  shall  he  of  opinion  that  Joseph  Ku- 
net  was  not  registered  under  the  provisions  of  the  Acts  of 
the  Legislature  of  this  State  as  a  free  person  of  color,  (mixed 
negro'  and  white,  or  negro  and  Indian,)  and  that  no  effort  wu 
made  to  subject  him  to  the  penalties  prescribed  by  those 
Acts,  that  these  are  circumstances  from  which  they  may  in- 
fer that  he  was  not  such  a  free  person  of  color  as  is  disabled' 
from  owning,  controlling,  managing,  selling  and  conveyiiig 
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ifllareB  under  the  Act  of  18X8.  That  if  Joseph  Kunez  vaa 
an  lodian,  or  of  mixed  whit«  and  Indian  bloody  then  he  hnd 

■a  right  to  convey  the  negroes  in  dispute  to  Urquhart,  and 
tJrqnhart  to  Bryan. 

All  of  vbich  charges  the  Court  rcfosed  to  give,  except  the 
1st,  4th,  6th,  7th  and  10th,  but  charged  the  Jury,  in  sub- 
stance, that  the  presumption  is,  that  a  free  person  of  color  is 
of  negro  extraction  ;  if  Joseph  Kunez  was  considered  a  free 
person  of  color,  it  ia  to  be  presumed  he  had  more  than  one- 
eighth  negro  blood. 

The  third  requestof  defendant's  Counsel  reversed  the  rule. 
In  giving  the  4th  request  in  charge  he  stated,  "hut  his  being 
a  free  person  of  color  vacates  the  deed."  After  refusing  the 
5tb  request  of  defendant's  Counsel,  he  stated,  "if  this  prop- 

.erty  was  owned  prior  to  1818,  the  family  of  the  NuiieB's 

>cocld  exchange  among  themselves  ;  that  free  negroes  could 
not  buy  from  others  so  as  to  increase  the  number  of  elaWs 
owned  by  them,  but  that  they  might  trade  among  themselves 
for  slaves;"  that  a  free  negro  could  not  inherit  from  an  un- 
cle or  aunt;  the  term  descendants  included  collaterals,  aftd 
the  property  might  ascend  as  well  as  descend,  both  as  to  lin- 
eals  and  collaterals. 

In  refusing  the  eleventh  request  of  defendant's  Counsel,  fae 
charged,  that  if  a  person  had  any  negro  blood,  he  was  disk- 
.bled  from  conveying  slaves ;  and  in  answn  to  a  question  pro- 
poanded  by  a  Juror,  "  what  is  a  free  person  of  color  ?"  Ite 
replied,  that  a  free  person  of  color  is  one  who  has  some  negro. 
blood ;  that  Indians,  in  the  meaning  of  the  Statutes,  are  not 
free  persons  of  color. 

The  latter  clanse  of  the  11th  request  of  defendant's  Couti- 
sel,  commencing  with  the  words,  "  that  if  Joseph  Knneis  was 
an  Indian,"  &c.  was  given  in  charge;  to  all  of  which  charges 

■and  refusals  to  charge,  defendant,  by  hie  Counsel,  excepted; 
uoA  npon  these  several  exceptions  error  was  assigned. 
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Wabbkn  ft  Hdmphbieb;  Giles;  Millbb  k  Hall,  for 
pUintifil 

Sahdbl  D.  Killed,  for  defendKut 

Stf  the  Court. — Lumpkin,  J.  delivering  the  opinioD. 

[I.3  [2.}  The  two  first  objections  ma;  be  considered  to- 
gether. The;  assume  that  letters  of  administration  should 
show  upon  their  face  that  the;  were  granted  to  a  free  white 
tutieen ;  and  conseqnentl;,  that  it  is  iaadmiseible  b;  parol 
to  add  to  or  contradict  them,  b;  proring  that  the  intestate 
ma  a  free  person  of  color. 

The  letters,  of  themselres,  show  nothing.  The  most  that 
can  be  contended  for  is,  that  the  presamptioD  of  law  is,  that 
the;  were  granted  upon  the  estate  of  a  free  white  person. 
Now  presumptions  of  law  are  of  two  kinds :  I^rst,  such  as 
are  made  b;  the  law  itself ;  or,  as  the;  are  called,  presump- 
tions of  mere  law.  Secondly.  Such  as  are  to  be  made  b;  a 
Jut;,  or  presumptions  of  law  and  of  fact.  Again.  Presump* 
tions  of  mere  law  are  either  absolute  and  conclusire :  as  tot 
instance,  that  a  bond  or  other  specialt;  was  executed  npOD  a 
valid  coDMderation  cannot  be  rebutted  b;  evidence,  so  long 
•B  the  presumption  is  not  impeached  for  fraud  ;  (4  Surrtw, 
2226;)  or  the;  are  not  absolute,  and  ma;  be  rebutted  b; 
proof.  And  such  is  the  character  of  the  presumption  arising 
from  the  face  of  these  letters.  The  presumption  of  law  is, 
that  the;  were  granted  upon  the-estate  of  a  free  white  per- 
son. Still,  this  presumption  is  not  conclusive,  but  is  capa- 
ble of  being  rebutted  or  susceptible  of  explanation  b;  the 
tes'timon;. 

[3,]  [4.]  The  next  two  assignments  of  error  ma;  also  be 
disposed  of  together. 

^'as  it  competent  for  the  witnesses,  Joseph  Bush  and  Ma- 
r;  Rogers,  to   testif;  as  to  the  general  reputation  in  the 
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nughborhood  wiior«  he  resided,  that  Joseph  Kanei  wu  » 
ii-ee  person  of  color,  and  that  suoh  w&a  their  own  belief? 

Mr.  QreenUaf  sajs  :  "  Upon  the  same  principle  it  ie  ood- 
«idered  that  evidence  of  general  reputation,  repated  owner- 
ship, public  rumor,  general  notoriety  and  the  like,  though 
composed  of  the  speech  of  third  persons,  not  under  oath,  is 
original  evidence,  and  not  hearsay,  the  subject  of  inquiry 
being  of  many  voices  to  the  same  fact."     (1  Qreen.  £v.  §101.) 

As  to  the  opinion  ot  the  witnesses,  it  was  given  in  conneo- 
tioQ  vith  and  as  a  mental  deduction  from  all  the  facts  which 
come  within  their  knowledge,  and  to  which  tbey  liad  deposed. 

fs.}  Defendant's  Counsel  objected  to  any  evidence,  that 
Joseph  Munez  took  and  held  the  property  in  dispute  by  de- 
scent, it  appearing  that  he  claimed  it  under  the  will  of  Jamea 
^onez,  bis  father,  and  Fanny  (jralphin,  bis  aunt;  and  which 
vills  were  not  produced. 

This  exception  assigns  to  the  plaintiff  a  position  which  he 
.refuses  to  occupy.  Joseph  Nunez  does  not  derive  title  to 
Ihese  slaves  nnder  and  by  virtue  of  the  testaments  of  Aese 
ancestors.  On  the  contrary,  he  claims  by  descent.  The 
-eontents  of  the  wills  were  not  elicited  at  his  instance  nor  for 
his  benefit,  and  were  very  properly  suppressed  by  the  Court. 

[6.]  Was  there  any  evidence  to  establish  that  the  title  of 
Joseph  Nunez  accrued  prior  to  the  Act  of  DeeenAer,  1818 1 

A  non-suit  was  moved,  on  tbe  assumption  that  there  was 
no  such  proof.  And  the  gmuad  was  well  taken,  provided 
the  facts  substantiated  it.  Because,  if  tbe  title  did  not  ao- 
cme  prior  to  that  Act,  it  could  not  be  acquired  subsequently. 
Bnt  tbe  record  does  not  warrant  the  assumption.  On  the 
contrary,  not  to  cite  any  other  fact,  it  shows  that  James  Nu- 
nez dieu  in  1809  ;  that  Nanny,  the  mother  of  Patience,  went 
immediately  into  the  possession  of  Fanny  Galphin,  his  sisier; 
that  Fanny  Galphin  died  in  1817,  or  the  beginning  of  1818, 
and  that  Nanny  then  passed  into  the  possesion  of  Joseph  Nu- 
nez. 

Besides,  ib  is  in  proof  that  Fanny  Galpbin  never  did,  ia 
■&ct,  own  Nanny ;  that  after  tbe  death  of  her  brother  James^ 
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»nd  whale  Ae  ia,4  posieaaioa  of  thia  woman,  she  was  always 
consdered  &s  belonging  to  Joseph  Munes ;  and  he  derived 
his  title  direetly  from  his  father. 

[7.]  Was  the  Ctmvi  right  in  allowing  pfaitBtiffto  sulimit  to 
the  Jory  the  testimony  of  Ward  and  the  two  Oosnahaos  ? 

Plaintiff  had  made  not  a  prima  facie  euB.  It  had  been 
■nailed  rigoroualj  by  tiK  defendant;  and  the  pnrpose  of  this 
proof  was,  to  fortify  his  title,  thus  attacked.  It  waa,  we  ap- 
pr^nd,  competent  t«  do  so.  It  is  a  matter  of  every  day 
practice  in  the  Gonrts. 

[8.]  Shoold  the  exemplification  from  the  Inferior  Court  of 
Sarke  Coonty  have  been  admitted  in  evidence  ?  Surely,  for 
■MS  macb  as  it  was  worth.  What  signifies  it  that  the  proceed* 
ang  was  not  at  a  regular  term ;  and  that  the  order  passed, 
■omitted  to  recite  that  the  applicant,  Joseph  Nunez,  was  a  free 
person  of  color ;  and  that  it  did  not  appear  that  the  gnardian 
appointed,  did  give  soy  security  in  terms  of  the  law,  still 
it  tended  to  demoBstrate  that  Jos.  Nunez  considered  himself, 
and  was  so  cooiiidwed  by  the  Court,  a  free  person  of  color.  The 
proceeding  took  place  in  1813,  and  as  Jos.  Kunez  must  have 
been  bom  prior  to  the  death  of  hia  father,  in  1809,  or  withia 
the  nsual  period  of  gestation  thereafter,  he  was  upwards  of 
thirty  yeara  old  at  that  time.  He  was  not,  therefore,  entitled 
to  a  guardiaa  as  »  mtnor.  It  nerer  was  pretended  that  b« 
was  a  hmatie.  Tile  proceeding,  then,  must  necessarily  hare 
been  based  upon  the  fact  that  he  was  a  free  person  of  color ; 
•nd  it  was  so  understood  by  the  Court  and  erery  body  else  at 
that  time. 

[9.]  We  see  no  error  in  the  principles  laid  down  in  tiie 
first,  second  and  third  requests  made  by  the  plaintiff's  Coon- 
sel  and  charged  by  the  Court.  As  to  the  fourth,  my  brother 
BBBNiifa  and  myself  differ  in  opinion.  While  he  holds  with 
this  Court,  as  I  understand  him  in  the  position  taken  wbw 
this  case  was  up  before,  (14  Oa.  B.  188,)  that "  th^  statui  of 
the  African  in  Georgia,  whether  bond  or  free,  is  such  that  h> 
has  no  ciril,  social  or  political  rights  or  capacity  whaterer, 
except  such  as  are  bestowed  on  him  by  statute,"  yet  heb- 
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taata  that  the  power  of  a  free  peraim  of  wivi  to  diepoe*  of 
slares,  b;  sale  or  otherwise  in  this  Stata,  it  floaferre^,  <W 
rather,  perhaps,  is  to  he  ioferred  ttov  eziatiog  legiilation. 

I  bare  no  diBpoettion  to  re-argne  this  question  on  my  part, 
but  beg  leave  to  refer  to  the  opioion  of  this  Ooart  just  cited. 
I  wonid  merely  add  that  were  the  right  in  question  plainly 
dedncible  from  other  acta,  which  I  maintaib  it  is  not,  still  I 
should  hold  that  the  Act  of  1819  ia  a  limitation  or  restriction 
tipon  this  power.  The  title  to  these  slares  w  to  any  other 
owned  by  free  persons  of  color,  most  have  aooroed  anterior 
to  1818.  And  the  Act  of  1819  declares  that  all  soch  "  ghaii 
remain  in  the  owner  or  in  hia  or  her  descendants  after  his  or 
her  death."  {Prince,  799.)  So  soon,  therefore,  as  the  de^ 
tee7idant«  of  Joseph  Nunez  were  oat  off  or  before  extinct,  ia 
which  line  alone  the  title  could  be  transmuted,  and  that,  too> 
by  operation  of  the  Statute,  the  title  became  forfeited  to  the 
State. 

[10.}  We  see  no  reaaoQ  why  tho  Court  refused  to  give  in 
totidem  verbit  the  second  and  fifth  charges,  as  requested  by 
defendant's  Counsel,  namely:  that  if  Joseph  Nunez  was  a 
free  person  of  color,  that  ia,  of  mixed  negro  and  white  blood, 
or  nixed  negro  and  Indian'  blood,  that  before  Walton,  his 
administrator,  could  recover,  it  must  be  shown  that  the  title 
of  his  intestate  to  the  negroes  vested  prior  to  1818 ;  and  that  if 
it  originated  subsequent  to  that  time,  the  plaintiff  must  faiL 
By  law,  all  titles  to  slaves  which  had  not  vested  at  that  date^ 
were  forfeited.  And  that  being  the  case,  tt  would  be  needless 
uid  improper  to  inquire  into  the  validity  of  the  defendant's 
title.  Bryan's  possession  would  be  sufficient  to  protect  him . 
•gainst  any  other  than  the  true  owner. 

[11.]  We  do  not  concur  with  Counsel  for  the  plaintiff  in 
their  view  of  the  law  as  set  forth  is  the  eighth  and  ninth  re- 
qneets  to  charge.  On  the  contrary,  we  hold  that  under  the 
Act  of  1819,  property  can  be  transmitted  by  descent  to  the 
illegitimate  offspring  of  the  father,  provided  they  be  free  per- 
sons of  color,  whether  the  mother  be  a  free  white  woman,  an 
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iDdi&n  or  a  free  person  of  color.  Sach,  we  believe,  was  the 
intention  of  the  Le^latnre. 

[12.]  The  eleventh  request  should  have  heen  complied 
rntii.  The  fact  that  Joseph  Nunez  did  not  register  himself 
as  a  free  person  of  color,  if  it  exists,  and  that  notwithstand- 
ing sud  failure  or  refusal,  do  effort  was  made  to  subject  bin 
to  the  penalty  prescribed  by  law  for  sach  conduct,  was  cer- 
tainly a  circumstance,  slight  though  it  may  be,  which  tb« 
Jury  had  a  right  to  weigh,  on  the  trial  of  the  issue  submitted 
to  them. 

[13-3  We  are  not  prepared  to  indorse  the  doctrine  enuoa- 
ated  in  the  instructions  of  the  Court,  to  the  effect  that  "if  a 
person  has  any  negro  blood,  be  is  disabled  from  conveying 
slaves."  On  the  contrary,  we  should  say  that  to  put  him  un- 
der such  a  disability,  he  must  have  one-eighth  of  African 
blood  in  his  veins.  If  he  is  descended  from  one  who  standi 
further  off  than  the  third  degree  or  generation  to  him  or  ber 
who  was  or  is  not  a  free  white  citizen  of  this  State,  or  of  any 
other  State  whose  Constitution  and  Laws  tolerate  involuntaiy 
servitude,  he  may  exercise  all  the  rights  and  privileges  of  a 
{reeman ;  and  amongst  the  rest,  may  contract  and  be  con- 
tracted with  as  to  slaves  or  any  other  species  of  property. 
(Cobb,  531.) 

[14.]  Nor  do  we  subscribe,  in  the  last  place,  to  the  propo- 
Bition,  that  the  term  "  descendants"  in  the  Act  of  1819,  in- 
cludes coUateraU;  and  that  slaves  held  under  that  Statute 
*'  might  ascend  as  well  as  descend  both  as  to  lineals  and  col- 
laterals." " Descendants" says  Bouvier,  "are  the  posteri^ 
or  those  who  have  issued  from  an  individual,  and  include  bit 
children,  grand-children  and  their  children  to  the  remotest 
degree."  (1  Law  IHc.  448,  citing  Amhler,  8^7  ;  2  Bro.  C. 
a  80;  Id.  230;  3  Sro.  0.  C.  367;  1  Rop.  Leg.  115;)  and 
again :  "  The  descendants  from  what  ts  caJIed  the  direct  de^ 
Bcending  line.  The  term  it  opposed  to  that  of  aaeatdaittt." 
(Id.) 
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No.  89. — BwBLL  Webb,  plaintiflf  in  error,  vb.  Lewis  P. 
HiCES,  et  al.  defendanti. 

II.]  Motion  m»de  utd  miUinoi  to  dismiai  the  cui  bseana*  the  ceHificate. 
of  the  Jndge  btulag  date  the  Strth  ofMwcb,  1850,  vru  under  the  old  Ifiw 
iaaleuiaf  Ae»ew  AolgWiiichirMBpproTed  tbe  Sth  orU«reb,  18S6. 

By  the  Court. — LCMPam,  J.  deliTering  the  opinion. 

A  preliminary  motion  is  made  to  dismiss  this  case,  on  ae- 
eonnt  of  the  supposed  defect  in  the  certificate  of  the  presidiDg 
Jndge  to  the  bill  of  exceptions. 

The  Act  of  the  last  Legislature  declares  that  it  shall  be 
Bobstantiatlj,  as  follows  :  "  I  do  certify  that  the  following  hill 
of  exceptions  n  true,  and  contains  all  the  eridence  material 
to  a  clear  nnderetanding  of  the  errors  complained  of.    And 

the  Clerk  of  the  Superior  Court  of  the  .County  of is 

hereby  required  and  ordered  to  make  out  a  complete  copy  of 
the  record  of  said  cue,  and  cause  the  same  to  be  transmitted 

to  the term  of  the district  of  the   Supreme 

Court,  that  the  errors  alleged  to  have  been  committed  may 
I>e  considered  and  corrected.  And  this  shall  he  the  writ  of 
error  in  said  case."     (PamphUt  Actt,  199,  200.) 

And  by  the  sixth  section  it  is  provided,  that  "  no  other 
writ  of  error,  citation  or  notice  shall  be  required,  except  as 
herein  before  provided.  Nor  shall  any  exception  be  taken 
or  allowed  as  to  the  manner  in  which  any  case  has  been  taken 
to  said  Supreme  Conrt;  Provided  the  previous  provisions  of 
this  Act  have  been  tubgtantiallg  complied  with."    (lb.) 

We  have  struggled  hard  to  retain  this  case,  but  it  is  im- 
possible. No  attempt  is  made  by  the  Judge  to  comply  with 
the  Statute.  Not  knowing  of  the  change,  be  certified  under 
the  old  law;  and  that  is  repealed  by  the  new. 

Who  ia  to  blame  for  this  ?  Not  the  Judge,  for  he  had  no 
opportunity  of  knowing  what  the  provisions  of  the  new  law 
were.    Not  the  Counsel,  for  same  reason.     Of  course  we 
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shall  be  made,  as  oaaal,  the  scape  goat,  for  dismiaung  cases 
upon  technicalities.  And  this  will  elicit  a  further  effort  at 
reform,  as  to  the  method  of  carrying  np  cues  to  this  Court. 
Is  it  not  passing  strange,  that  the  Legislatare  will  pene- 
verc  in  passing  Statutes  to  take  effect  from  and  immediately 
after  their  approval  by  the  Gorernor,  and  exacting  obe^- 
«Dco  to  them  at  the  peril  of  life,  liberty  and  property,  before 
they  are  promulgated ;  and  when  the  Judges  who  are  sworn  to 
sdmlnlBter  them  are  profoandly  ignorant  of  their  contents! 


No.  90. — Eqbkrt  p.  Daniel,  plaintiff  in  error,  vi.  Mu. 
Sapp,  adm'r,  kc,  defendant. 

[1,]  FrKnduleot  KdministrkUong,  or  luch  m  Rre  procured  for  BelGsb  pni^i^- 
■ei,  aod  niit  at  tbe  instMice  or  for  the  benafit  Ot  hein  or  crcditoiB,  ihcmli 
.  be  discouraged  b;  the  OonrU. 

[1.]  Ad  iajUDCtion  will  not  be  dusoUed,  when  the  eqoitj  of  the  bill  ii  not 
denied  by  tbe  auwer. 

'  In  Equity,  in  Chattahoochee  Superior  Court.     Deciaiou 
by  Judge  Kiddoo,  May  Term,  1856. 

Madison  Sapp,  as  administrator  of  Alexander  Moss,  61ed 
a  bill  against. Egbert  P.  Daniel,  alleging  that  one  David  Ham- 
ilton drew  a  tract  of  lund  specified  in  the  bill ;  that  after  his 
death,  bis  heirs  took  out  the  grant,  and  being  of  age,  sold 
and  conveyed  tbe  same  to  Alexander  Moss  in  1835^  thai 
Mobs  went  into  possession  and  remained  in  possession  till  hiff 
death,  in  1851.  In  1852,  complainant  being  appointee! 
administrator  of  Moss,  offered  this  land  for  sale,  when  it  wu 
claimed  by  one  Egbert  P.  Daniel,  who  derived  title  from  * 
£ale  made  by  one  Deloach,  who  was  appointed  admuuBtntor 
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of  Hamilton  in  1848,  and  sold  this  Isnd  u  snch.  The  bill 
ftlleged  th&t  Hamilton  owed  do  debts,  and  that  the  adminis* 
tratioD  by  Celoacb  was  frandnlent  and  tbe  sale  Toid,  the 
land  being  in  possessioD  o(  Mobs  at  the  time,  and  for  mors 
than  seven  years  preyiously.  The  prayer  was  for  a  perpot- 
nal  injunction. 

The  answor  admitted  the  death  of  Hamilton ;  denied  that 
all  the  heire  sold  to  Moss,  specifying  three  that  were  mi- 
nors St  tbe  time,  and  whose  names  do  not  appear  in  the  deed. 
The  answer  alleged  that  there  were  debts  due  by  Hamilton, 
•8  he  was  informed  and  beliered,  and  that  amongst  others  the 
estate  was  indebted  to  one  Gargille."  Denied  all  fraud  and 
eollosion,  and  even  knowledge,  of  the  adverse  claim  of  Moss. 

On  tbe  coming  in  of  the  answer,  a  motion  was  made  to 
dissolve  the  injunction — 

1st.  Because  there  was  no  equity  in  the  bill. 

2d.  Because  the  answer  swears  of  all  the  equity. 

The  Court  refused  to  dissolve  the  injunctioujiand  this  de- 
cision is  assigned  as  error. 


— ,  for  plaintiff  in  eiror, 
— ,  for  defendant. 


^^  the  Court. — Lvntrvx,  3.  delivering  the  of^sn. 

-»t^-■■■     ■- 
Ought  the  injunction  in  this  case  to  hare  beenTAssolved  E 
We  think  not.  > 

[1.]  The  set  time  has  come  to  check  these  speoulative  ad- 
ministrations. Originating  in  the  meanest  feeling  of  our  fal- 
len nature,  they  are  the  prolific  source  of  much  of  that  liti- 
gation under  which  the  land  groans.  Men  die  leaving  their  - 
estates  nnrepresented — the  family  meet  and  make  some  ar- 
rangement as  to  the  property,  which  is  satisfactory  to  them- 
selves. There  are  no  debts  to  pay.  By>and-by  some  evil- 
eyed  person,  after  the  lapse  of  fifteen  or  twenty  years,  with 
a  view  to  posaesa  himself  of  a  lot  of  land  or  aome.  other  pieoe 
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of  property  wtnch  once  belonged  to  tbs  estate,  behig  Dutbn 
kin  nor  creditor,  applies  for  and  obtains  adminietratioQ,  «A 
fraudulently,  under  color  of  law,  takos  steps  to  appropriiti 
the  property  to  himself,  or  to  tBe  benefit  of  some  friend- 
thus  disturbing  matters  that  had  long  slumbered  quietly,  lad 
Toald  have  remained  at  repose  for  all  coming  time  but  fof 
this  untoward  intermeddling.  Such  conduct  is  of  a  piece 
with  another  practice  once  rife  in  our  State,  viz :  going  b; 
moonlight  with  chain  and  compass,  to  ascertain  whetbef 
a  neighbor's  land  runs  out  right ;  and  if  not,  to  prooure  i 
warrant  and  locate  npon  it  as  vacant  land.  We  detest  sn^ 
Brifishness. 

When  preaeed  to  give  a  reason  for  his  interference  irith 
this  estate,  the  defendant's  answer  is,  that  the  estate  owes  t 
debt  to  one  Cargille  or  somebody  else!  which  has  stood  fiir 
a  score  of  years,  the  amount  of  which  he  knowa  notUng 
about,  and  of  which  ho  never  was  notified ;  and  that  sevenl 
Df  tho  heirs  of  Hamilton  did  not  join  in  the  conveyasoe  to 
Sapp!  How  supremely  ridicnlons!  Who  made  him,  kind 
hearted  creature,  the  self-constituted  keeper  of  this  very  ja- 
tient  creditor  and  these  uncomplaining  heirs!  The  very 
ehallowness  m  the  pretext  colors  the  malafidet  of  this  tnns- 
ftction'ttitfa  a  deeper  crimson ! 

If  there  be  a  few  dollars  owing  to  any  body,  the  Jnry,  at 
the  hearidilh  will  decree  its  payment,  if  it  be  eqmtable  for  it 
to  be  dbi  ]r~  And  as  for  the  heirs,  they  are  abundantly  aUa 
to  take  'bkre  of  themselves  by  ejectment,  writ  of  pwtitiiHt  or 
vtherwise. 
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BofM  et  ai.  n.  Watsoa. 


No.  91. — Jajib8  Boyce  and  others,  executors  of  Kerr  Boyoe, 
deceaeed,  plaintiffa  in  error,  vt.  James  R.  WatSON,  defend- 
ant in  error. 

'[!.]  A.par^pra7)DEfor  th«  corrcetiODOfa  miitkke,  must  offer  to  da  wluU 
ercr  ought  to  be  done  od  his  part  toward*  a  correction  of  the  miatake. 

J  [3.]  A  miarepregestatioD  that  is  not  acted  on,  cannot  aeire  aa  the  ground  for 
■  (ait  in  Equity. 

In  Equity,  in  Baker  Superior  Court.     Decided  by  Judge 
Allsn,  May  Term,  1856. 


James  B.  W&teon  filed  his  bill  against  James  Boyce  and 
others,  alleging  that  in  1842  one  Farish  Carter  of  Baldwin 
County,  Georgia,  held  grants  from  the  State  of  Georgia  to 
&  large  number  of  lots  of  land  in  Baker  County,  among  which 
was  a  grant  to  tot  No.  156,  in  the  9th  district  of  said  county } 
thai  on  the  16th  day  of  July,  1842,  said  Carter  conveyed  m 
number  of  the  lots  so  held  by  him  to  Kerr  Boyce  of  Charles- 
ton, South  Carolina ;  that  as  complainant  is  informed  and  be- 
lieves, through  the  mistake  of  said  Carter  and  of  said  Kerr 
Boyce,  the  said  lot  No.  156  in  the  6th  district,  vas  included 
in  said  conreyance  in  place  of  another  lot  irhioh  vas  intended 
to  be  conveyed,  the  number  of  vhich  other  lot  and  the  dis- 
tri<^  in  which  it  lies  are  not  known  to  complainant;  that,  M 
oomplainant  is  informed  and  believes,  said  Carter,  when  ha 
m&de  SAtd  conveyance,  took  no  memorandum  of  the  lots  bo 
conveyed,  and  afterwards  applied  to  said  Boyce  to  furnish 
him  with  the  numbers  of  the  lots  included  in  said  conveyanoo 
— said  Carter  then  still  owning  a  number  of  lots  in  Baker 
Connty,  and  not  knowing  which  lots  he  had  sold  to  said 
Soyce  ;  that  said  Boyce  furnished  said  CartPr  with  a  list  of 
the  lots  BO  conveyed  to  him,  which  list  did  not  contain  sud 
lot  No.  156,  in  the  9th  district — the  said  Boyce  inadvertently 
.mailing  a  mistake,  as  complainant  has  learned,  by  taking  the 
numbers  (which  wore  erroneous)  I'ruin  the  bock  of  thu  graats^ 
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ioBtead  of  oxamiDing  the  deed  from  Carter  and  funiiBhmg  a 
list  of  tbe  Dumbers  from  that ;  that  owiog  to  the  error  thus 
committed  b;  Boyce,  said  Garter  being  assured  that  he  -vaa 
the  owner  of  the  lot  in  question,  paid  taxes  on  the  same  and 
offered  to  sell  it;  that  one  Jacob  Watson  bearing  that  Carter 
v&B  the  owner  of  said  lot  and  having  no  notice  that  it  had 
been  oouTeyed  to  said  Doyce,  proposed  to  Garter  to  purchase 
the  same ;  that  Carter,  after  examining  his  papers,  said  be 
still  owned  said  lot,  and  on  the  18th  daj  of  November,  1851, 
sold  the  same  to  the  said  Jacob  Watson  for  (300 — the  said 
Watson  giving  his  notes  payable  at  one  and  two  years,  and  the 
said  Carter  executing  to  him  a  borid  to  make  titles  when 
the  notes  shoald  be  paid. 

The  bill  charges  that  at  that  time,  said  lot  was  "  wild  and 
nnimproved,"  and  of  little  value,  compared  with  its  present 
value;  that  immediately  after  said  purchase,  said  Watsoa 
took  possession  of  and  made  valuable  improvements  on  sud 
lot,  and  soon  afterwards  conveyed  the  same  to  complainant^ 
by  transferring  to  bim  said  bond  for  titles ;  that  complainant 
did  not  then  kuoT  that  said  lot  bad  ever  been  conveyed  by 
said  Carter  to  said  Kerr  Boyce,  but  believed  the  title  thereto 
to  be  in  Garter;  that  be  went  into  possession  in  good  faith 
and  hob  greatly  enhanced  its  value  by  the  improvements  made 
ooit;  that  the  lot  is  now  worth  $1500;  that  compUinant 
Las  been  ready  and  willing  and  now  offers  to  pay  the  pnr- 
ehose  money  to  said  Carter,  provided  be  will  make  titled  ao> 
cording  to  sud  bond,  but  that  the  said  Carter  is  unable  to 
make  title  on  oooount  of  the  error  so  made  as  aforesud,  in 
having  inadvertently  included  said  lot  in  tbe  conveyance  made 
to  said  Boyce. 

Tbe  bill  obarges  that  said  Kerr  Boyce  died  before  said 
error  was  ascertsined,  and  that  his  estate  is  now  represented 
by  James  Boyoe  and  others,  his  executors,  who  reside  in  tbe 
State  of  South  Carolina ;  that  said  executors  have  instituted 
m  action  of  ejectment  against  complainant  to  recover  said 
lot,  which  action  is  now  pending  on  the  appeal  in  Baker  So* 
perior  Court;  that  complainant  had  hoped  SMd  execator> 
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iroold  deeiBt  from  proeecuting  said  action,  and  cause  eaid 
mistake  to  be  rectified,  and  that  said  Carter  ironld  hare  eze- 
ODted  titles  to  complainant,  bnt  that  eaid  execntors  are  stiQ 
endeaYoring  to  dispossess  complainant,  and  the  sud  Carter 
Btill  fails  to  make  title,  being  unable  to  do  bo  on  account  of 
the  facts  aforesaid. 

The  bill  prays  tbat  sud  action  of  ejectment  be  enjoined, 
and  that  said  executors,  inasmuch  as  saidiOarter  was  isdnced 
to  sell  to  said  Jacob  Watson  bj  the  representations  of  said 
Kerr  Bojce,  be  decreed  to  make  titles  to  complunant  to  said 
lot  of  land. 

On  the  22d  of  May,  1HS6,  complainant  amended  his  bill  hj 
attaching  as  exhibits,  a  copy  of  the  grant  from  ^e  State  to 
Carter  to  eaid  lot,  and  also  a  cop;  of  the  action  of  ejeotmeot 
referred  to  in  the  bill.  And  further,  by  alleging  that  since 
the  original  bill  vas  filed,  complainant  had  come  into  posses* 
aion  of  the  original  letter  written  by  aaid  Kerr  Boyce  to  said 
Carter,  (a  copy  of  which  letter  is  attached  to  the  amended 
bill,)  giving  him  the  numbers  of  the  lots  sold  by  him  (Carter) 
to  Kerr  Boyce,  and  the  number  of  the  lot  in  question  does 
not  appear  in  the  list  of  lots  appended  to  said  letter;  that 
said  letter  was  written  in  reply  to  one  from  Garter,  seeking  in- 
formation on  that  point;  complainant  charges  that  Kerr 
Boyce  thus  disclaimed  title,  and  that  Carter  having  aaid  let- 
ter before  him  when  he  sold  said  lot  to  Jacob  Watson  and 
relying  upon  its  statements,  believed,  in  good  faith,  that  he 
Iiad  never  sold  the  same  to  Kerr  Boyce,  and  executed  the 
bond  aforesaid  to  said  Jacob  Wataon, 

A  demurrer  was  filed  by  defendants  to  the  bill  and  the 
case  came  on  for  a  bearing  at  the  May  Term,  1856,  of  Ba- 
ker Superior  Court.  The  grounda  taken  in  the  demnrrer 
were — 

1st.  There  ia  no  equity  in  said  bill. 

2d.  Complainant  has  omitted  to  attach  a  copy  of  the  origi- 
nal grant,  with  entries  thereon,  aa  an  exhibit  to  said  bill,  with- 
out offering  any  excnse  therefor;  and  if  in  his  power  to  pro- 
enre,  defendants  aak  may  be  attached,  and  hereby  offers  said 
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:00iiipluD&nt  a.  t^py  of  said  original  grutt  for  sucli  purpose, 
3d.  ComplMPiuit  has  not  attached,  as  an  exhibit  to  said 
IdU,  a  copy  of  the  action  of  ejectment  referred  to. 

The  Court  permitted  complunant  to  ameod  his  hW,  (as 
'^pears  bj  the  amended  bill  already  referred  to,)  and  sttaeh 
copies  of  the  grant  and  action  of  ejectment ;  and  orer-nil«4 
aud  demorrer  od  the  other  ground  therein  taken,  holding, 
that  there  waa  equity  in  the  bill. 

To  this  decision  defendant's  Counsel  except. 

R.  F.  Lton  and  R.  H.  Clabe,  for  plaintiffs  in  error- 

Vason  &  Davis  ;  Stboziee  &  Slauohtxk,  for  defencUuit 
in  error. 

By  the  Court. — ^Bbhnihq,  J.  delirering  the  opinion. 

The  Court  below  held  that  there  vas  equity  in  the  bSL 
"Wan  that  deciHtou  right  ? 

The  bill  puts  its  claim  for  relief  on  two  groonds:  1.  A 
inistake  existing  between  Carter  and  Kerr  Boyce.  2.  A  nua- 
lepresMtation  made  by  Kerr  Boyce  to  Garter. 

Ab  to  the  first  ground :  The  mistake  conBista  in  the  sale  bj 
Cuter  to  Ker  Boyce  of  lot  156,  when  some  other  lot  was  mr 
(ended. 

This  is  a  mistake  of  which  neither  Carter  nor  bis  assignee 
San  require  the  correction,  except  on  the  terms  of  tendering 
to  Boyce 's  executors  that  other  lot,  or  at  least  that  lot'f 
equivalent.  Nothing  could  be  a  correction  of  that  mistake, 
except  a  conveyance  of  that  lot  or  that  lot's  equivalent,  bj 
Carter  or  his  assignee,  to  Boyce'a  representative,  and  a  re- 
eoDveyance  of  lot  156  by  Boyce'a  representative  to  Carter  of 
to  Carter's  assignee. 

[1.]  The  bill  makes  no  such  tender.  The  sum  of  ^300 
tendered,  is  the  price  paid  by  Watson  to  Carter  for  lot  156. 
The  bill  does  not  say  that  9300  is  an  equivalent  for  that  otA- 
4r  lot — that  lot  to  which,  if  there  was  the  mistake,  Boyce  was 
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entitled,  with  reepeot  to  that  lot,  the  bill  makes  no  tender  of. 
tixkj  kind. 

This  ODG  of  the  grounds,  then,  gires  no  sapport  to  the  claim 
of  the  bill.  And  sapport  from  this  ground,  is  indispensable 
to  the  claim  of  the  bill. 

As  to  the  second  groand :  The  misrepreseDtatioD  made  hj 
Boyce  to  Carter  consisted  in  this:  that  Carter  haviDg  sold  to 
Boyce,  a  large  Dumber  of  lots  of  land,  and  not  having  kept  a 
list  of  them,  wrote  to  Bo^ce  to  know  whether  lot  No.  156  wu 
among  the  number,  and  Bojce,  bj  inadverteDce,  replied  that 
it  waa  not,  when  in  fact  it  was. 

The  bill  does  not  allege  that  Carter,  in  telling  lot  156  to 
Wstson,  acted  on  this  misrepresentation,  or  that  Watson,  in 
baying  the  lot  from  Carter,  acted  on  the  misrepresentation. 
Indeed,  the  bill,  \>y  the  amendment  made  to  it,  shows  that 
neither  Carter  nor  Watson  could  have  acted  in  the  affair  on 
the  misrepresentation,  for  it  shows  that  the  misrepresentation 
was  not  made  until  after  the  tale  of  the  lot  bj  Carter  to  Wat- 
son. The  bill  shows  the  sale  to  hare  been  made  on  the  18th. 
of  Korember,  .1851 ;  the  letter  containing  the  misrepresenta- 
tion to  have  borne  date  on  the  19th  of  February,  1852. 

[2-3  Now  a  misrepresentation  that  is  not  acted  on,  cannot 
be  the  ground  for  a  suit  in  Equity.     (1  Story  Eq.  gl&l.) 

X  am  not,  myself,  prepared  to  admit  that  even  a  misrepre- 
sentation which  has  been  acted  on,  is  a  ground  for  a  suit  in 
Equity,  if  the  misrepresentation  be  made  by  mere  inadver- 
tence, and  be  attended  by  no  gain  to  the  party  making  it. 

We  think,  therefore,  that  there  was  no  equity  in  the  bill, 
and  consequently,  that  the  Court  below  erred  in  not  sustain- 
ing the  demurrer. 
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No.  92. — Fbbshak  sod  Wife,  plaintiK  in  error,  vi.  lAiZT 
TocKER,  administratriz,  tte,  defendant  in  error. 

[1.]  TbefcMoftbeClirkof  theSuprameConrt  dgfiood  sdcI  T«gnlate4. 

la  Equity,  from  Saldwin  County. 

This  case  vas  argaed  and  decided  at  the  laat  HilledgeTiUe' 
Tenn  of  the  Supreme  Court.  The  Clerk  rendered  to  Coon- 
Bel  for  plaintiff  in  errer  the  following  bill  of  coats : 

For  entering  and  carrying  case  to  judgment,  %S  T5 

For  recording  bill  of  ezceptiona,  3  00 

"          "          opinion  of  the  Court,  4  00 

"    remittitur,  iQcIudiog  certificate,  1  25 

Sheriff's  fee,  1  25 

tlS25 

Some  of  the  items  having  been  objected  to  aa  nnantheriied' 
by  law,  the  matter  was,  by  agreement  of  parties,  brought 
before  the  Court  at  the  present  term,  for  review  and  settle- 
ment, Counsel  for  plaiutifis  in  error  stating  that  his  mun  oIk 
ject  was  to  have  the  Cleric's  fee  bill  regulated  by  the  Court, 
for  the  guidance  and  information  of  parties  interested  in  for- 
tnre  cases. 

A.  H.  Kenan,  tot  pluntiffi  in  error. 

E.  A.  KiBBBT,  for  Clerk  Supreme  Court. 

S}/  the  CbiO't. — LuiiPEiN,  J.  delivering  the  opinion. 

[1.]  The  question,  as  to  what  coeta  are  chargeable  in  tlGs' 
Court  having  been  made  by  Col.  Kenan,  in  behalf  of  Fraa- 
ces  M.  Freemui,  at  Milledgeville,  November,  1855,  and  ad- 
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jottroAd  over,  by  consent,  for  s  fall  bencb,  to  this  term — upoa 
-argament  had  thereon,  it  is  considered  and  adjadged  that  the 
following  be  established  as  the  fee  bill  alloved  bj  law  to  bo 
taxed  by  the  Clerk,  vis : 

For  each  case  entered  and  carried  to  judgment,  $3  75 
"    recording  bill  of  exceptions,  12^  cents  for 

every  hundred  words. 

**    recording  opinion,  3  60 

"    remittitur,  including  certificate  Bud  seal,  1  25 

Sheriff,  1  25 


Ko.  98. — Matthew  Averett,  plaintiiFin  error,  vt.  Kekdrice 
M.  K.  Bbadt,  defendant  in  error. 

*[!.]  In  an  action  fur  m^ana  profits  for  a  fcrr;  landing,  it  is  proper,  In  uti- 
matinf  the  damages,  to  consider  the  proceeds  of  the  t*tTj,  dodactiog  the 
expenses  of  fitting  it  up  and  cajryiog  it  on,  and  making  due  Allowance  for 
«11  risks  and  eipeue,  eepeclallj  when  the  defendant  !•  a  trespacser. 

{!.]  While  it  is  the  dutj  ef  the  Conrt  lo.charge  the  Jury  on  poinla  made 
in  argument  to  the  Jurj ,  growing  out  of  the  casa  knd  antborized  by  the 
Icftlmony,  jel,  it  U  no  error  if  be  foils  to  do  so,  nnlesi  at  the  time  of  the 
charge  the  Counsel  recalls  the  points  to  his  mind.  1(  he  does  not,  be  will 
be  considered  u  having  waived  them  or  acquiesced  <n  the  charge,  as  given. 

[3.]  In  an  action  for  mtmi  profits  against  a  trespasser,  the  mie  is  quite  lib- 
eral  enongh,  that  if  the  improvements  made  on  the  land  incieaae  the  pro- 
fits, it  is  proper  for  tbe  Jury  to  take  into  consideration  the  improvements, 
and  to  diminiah  the  proGu  b;  them ;  but  not  below  the  value  without  the 
iuptovements. 

{4.]  In  an  action  for  moitt  profits  agunst  a  trespasser  for  seiEing  the  plain- 
tiff's feny  landing,  it  is  sufficient  to  show  title  to  tbe  landing ;  the  plnin- 
.tiffneed  not  show  authoritj?  for  the  ferry.  Without  such  authority,  the 
plalnUff,  if  he  lias  had  the  posBeesioD,  might  hare  ctiarged  passengers. 

Complaint  in  Ejectment,  in  Stewart  Saperior  Court.    De- 
cided by  Judge  KlODOO,  April  Term,  1856. 
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An  action  was  inatituted  by  Kendrick  M.  K.  Brady  agqunpt 
Matthew  Averett,  to  recover  lot  of  land  No.  82,  in  the  2!^ 
district  of  Stewart  County,  and  lying  on  the  Chattahoochee 
river.  The  case  came  on  for  trial  at  April  Term,  1856,  of 
Stewart  Superior  Court,  when  the  plaintiff  introdaced  the  fol- 
lowing evidence: 

Ist.  A  copy  of  the  plat  and  grant  from  the  State  of  Geor- 
gia to  Nathan  Brady  to  the  lot  in  dispute,  having  first  shown 
the  lops  of  the  original. 

2d.  Geo.  J.  Lunsford  testified,  that  plaintiff  was  the  only 
child  of  Kathan  Brady,  deceased,  and  that  he  was  born  in 
1829  or  1830 ;  thinks  in  1829,  bat  doen  not  recollect  the 
month. 

3d.  William  R.  Collibr  testified,  that  defendant  was  in 
possession  of  the  premises  in  dispute  in  1853,  in  the  following 
manner :  He  had  a  negro  cabin  on  said  lot,  and  was  in  p08> 
session  using  che  banks  of  the  river  in  the  management  and 
employment  of  a  ferry  boat  for  the  transportation  of  passen- 
gers across  said  river ;  that  his  ferryman  lived  in  said  cabin. 
He  further  testified,  that  the  annual  value  of  sud  lot  to  de- 
feadaot  whilst  he  occupied  it,  was  worth  about  $1,000. 

4tb.  William  Carter  testified,  that  defendant  went  into 
possession  in  the  spring  of  1843,  and  was  in  possesaion  when 
the  suit  was  brought ;  that  the  income  of  said  ferry  was  about 
.  S1>000  per  annam,  and  the  expenses  in  keeping  it  up  were 
>am  9200  to  $200  per  annum ;  that  in  1839  defendant  was 
in  possession  of  a  honae  on  said  lot  of  the  annosl  value  «f 
from  $100  to  $150 ;  also,  a  cabin  worth  $15  or  $20 ;  that  he 
also  had  in  possession  the  ferry  landing,  which  was  worth 
but  little,  except  for  a  feiry  landing  ;  that  the  ferry  landing 
was  about  thirty  feet  from  the  old  bridge,  and  that  a  ro»d 
led  from  the  end  of  one  of  the  public  streets  of  the  town  of 
Florence  to  the  old  bridge,  which  hod  been  used  as  a  pnbi^ 
highway  from  1843  until  this  suit  was  brought;  that  defend- 
ant had  opened  and  used  a  way  to  the  landing,  and  had  need 
and  exercised  acta  of  ownership  oyer  no  iwrUoQ  of  Bailll^ 
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•except  said  house,  the  negro  cabin  and  the  ferry  lauding ; 
that  the  remainder  of  said  lot  was  controlled  by  other  per- 
^Bona.  Witness  further  testified,  that  Nathan  Brady  died  in 
i836. 

Plaintiff  closed,  and  defendant  introdac^d  no  evidence. 

The  Conrt  charged  the  Jury  that  if,  in  their  opinion,  the 
plaintiff  had  proved  title  in  himself,  they  ought  to  find  in  hiB 
favor  the  premises  in  dispute,  and  a  reasonable  rent  for  the 
house  and  ferry  landing  according  to  the  testimony ;  that  in 
cstimatiDg  the  rent  of  the  lauding,  they  might  take  into  the 
account  the  proceeds  of  the  ferry,  and  deduct  the  ezpensM 
^f  fitting  up  and  carrying  on  the  same,  making  due  allowaaoa 
for  all  risks  and  expenses ;  and  that  as  a  landing  on  the 
other  side  of  the  river  vas  necessary  to  carry  on  the  ferry, 
it  might  be  equitable  (as  plaintiff's  Counsel  conceded)  to  al- 
low only  half  the  uett  proceeds  as  rent  for  the  landing  on  thia 
«ide  of  the  river :  and  further,  that  they  should  consider  thia 
ma  ail  other  oases  of  rent. 

By  request  of  defendant's  Conueel,  the  Court  further 
charged,  that  the  bed  of  the  river  belonged  to  the  State  of 
Georgia. 

Defeildant's  Counsel  then  requested  the  Court  to  charge, 
ihat  the  right  of  ferry  over  said  river  was  a  franchise  beloug- 
iDg  to  the  State  of  Georgia ;  that  none  could  rightfully  exer- 
cise the  same  without  a  grout  from  the  Legislature ;  and  that 
DO  rent  was  doe  the  plaintiff  for  the  use  of  that  which  did  not 
iieloDg  to  him  as  a  riparian  proprietor.  The  Court  did  not 
give  this  request  in  charge,  and  defendaiit  excepted  and  m- 
aigns  such  refusal  to  charge  as  error;  and  also,  that  portion 
.of  the  charge  given  instructing  the  Jury,  '*  thatin  estimating 
the  rent  of  the  landing,  they  might  take  into  the  account  the 
proceeds  of  the  ferry  after  deducting  the  expenses  of  fitting 
Dp  and  carrying  on  the  same,  and  moking  due  allowance  for 
jUI  risks  and  expenses." 

The  Jury  found  for  plaintiff  with  $4,924  metne  profits. 


,.cdb.GooyIc 


■C26  SUPRJEME  COtTUT  OF  GEORGIA. 

ArereU  w.  Bn&j. 

B.  E.  Habbibon;  Himbs  Holt,  for  plaintiff  in  error. 

TocEBB  &  Bbak^  for  defendftnt  in  error. 

JBjf  the  Ctmrt. — McDon'Ald,  J.  deltvcring  the  opinion. 

There  are  tvo  assignments  of  error  in  this  case  : 

1st.  That  the  Court  erred  in  charging  the  Jury  that  in  es- 
'timating  the  rent  of  the  landing,  thej  might  take  into  the  ac> 
covDt  the  proceeds  of  the  ferry,  after  deducting  the  expenses 
of  fitting  np  and  carrying  on  the  same,  and  making  due  al- 
lowance for  all  risks  and  expense. 

2nd.  That  the  Conrt  erred  in  omitting  to  charge  the  Jnry 
as  requested  to  do  by  defendant's  Counsel,  in  the  midst  of  his 
argument  before  the  Jury,  that  the  right  of  ferry  over  sud 
river  was  a  franchise  belonging  to  the  State  of  Georgia,  and 
that  no  one  oould  rightfully  exercise  the  same  without  a  le- 
gislative  grant ;  and  that  therefore,  no  ren^s  were  due  the 
plaintiff  for  the  vse  of  that  which  did  not  belong  to  him  as  a 
riparian  proprietor. 

The  record  shows  that  there  was  no  plea  of  any  stfrt  in  the 
Court  below,  and  that  no  evidence  was  submitted  for  the  de- 
fendant except  that  which  t^peared  in  the  plaintiff's  case. 

The  pluntiff  showed  title  in  his  ancestor ;  proved  bis  death 
«nd  claimed  as  heir  at  law.  The  snit  was  instituted  on  the 
17th  of  April,  185S.  The  process  bears  that  date.  Accor- 
ding to  witness'  belief,  the  plaintiff  was  bora  in  1829,  bat  he 
could  not  state  the  month.  The  defendant,  for  aught  that 
appears  in  the  record,  entered  as  a  trespasser.  He  claimed 
■no  title.  It  does  not  appear  that  the  plaintiff  in  error  erect- 
«d  the  ferry,  or  that  there  was  no  ferry  there  at  the  time  the  de- 
fendant took  possession  of  the  property.  He  opened  and  osed 
a  way  to  the  landing,  but  it  does  not  appear  that  there  was  do 
access  to  it  but  that  made  by  defendant.  The  road  opened 
by  defendant  was  probably  from  the  street  which  led  to  tho 
-bridge,  which  was  but__a  short  distance. 
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[L]  Was  the  charge  of  the  Court  right  u  to  the  mode  o£ 
estimating  the  damages  ia  this  case  ? 

la  an  action  For  rnenne  profits,  in  addition  to  other  matters 
in  relation  to  -which  this  record  presents  no  controversy  he> 
tween  the  parties,  the  plaintiff  must  prcre  "  the  valae  of  the 
meme  profits,  to  be  estimated  hy  the  amount  of  the  crops  ta- 
ken, or  6y  the  fair  annual  value  of  the  premises."  (4  PkU, 
on  JEv.  315.)  The  plaintiff  proved  by  one  witness  the  annual 
Tftlae  of  the  land  during  the  defendant's  possession  of  it. 
By  another  witness  he  proved  the  yearly  income  of  the  ferry 
and  the  annual  value  of  a  house  and  negro  cabin  on  the  pre- 
mises while  the  defendant  occupied  them.  This  witness  pro- 
ved the  value  of  the  hire  of  a  ferryman  and  other  expenses  of 
keeping  the  ferry.  The  record  shows  no  evidence  on  the 
subject  of  making  the  ferry  and  the  risk  of  keeping  it.  The 
first  witness  speaks  of  the  defendant's  possession  of  the  prem- 
ises in  May,  1853,  but  he  mentions  no  time  anterior  to  that^ 
and  says  that  he  was  in  poasessioQ  in  the  following  manner, 
to  wit :  he  had  a  negro  cabin  on  said  lot  of  land  and  was  uiinjr 
and  enjoying  the  banks  of  tho  river  in  the  management  and 
employment  of  a  ferry  boat  across  the  river,  &c.  He  speaks 
of  the  ferry  as  a  thing  in  operation  and  then  used  and  enjoy^ 
«d  by  the  defendant.  The  first  mention  made  by  the  next, 
only  witness  who  testified  of  the  ferry  landing  is,  that  thft 
defendant  had  in  possession  the  ferry  landing,  which  wa^. 
worth  but  little,  except  for  a  ferry  landing.  He  spoke  of  it 
as  existing  as  a  ferry  landing  at  the  date  of  the  defendant's' 
possession.  The  instructions  given  to  the  Jury  undcf  the 
facts  disolosed  ih  the  record,  are  quite  liberal  enough  for  % 
trespasser  who  is  not  favored  hy  the  law.  But  snppoBS  the 
evidence  in  this  case  had  shown  that  the  defendant  erected 
the  ferry  ;  dug  down  the  banks;  construcfed  the  fiat  and  did 
every  thing  necessary  for  operation,  he  would  have  been  ac-^ 
countable  before  another  tribunal  pretty  much  as  the  Court 
charged  the  Jury  in  this  case ;  he  would  have  been  account)^ 
ble  for  what  was  aotoally  made,  deducting  expenses,  and  ad- 
ditionally, for  interest.    The  plaintiff  was  an  infant  at  thoi 
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fyae  of  the  dtfeodast'B  entry,  and  the  latter  wu  liable  to  ao- 
conut  to  him  as  guardian.  If  he  had  been  luB  regularly  ap- 
pointed guBrdtan,  and  bad  used  fais  ward's  property  as  bis- 
own,  he  would  hare  been  aecoantable  for  all  he  made  bj  it 
Snd  the  interest  Having  gone  into  poesession  and  used  tt^ 
not  baring  been  guardian,  he  was  aecoantable,  notwithstand- 
ing, and  could  not  defend  by  showing  that  he  was  not  guar- 
dian. In  such  case,  be  would  have  been  accountable  as  bul- 
iff  («■  guardian.  (2  Peer.  Wmt.  645.  Drury  v».  Conner,  2 
Earrii  ^  QUI  227.)  One  of  the  witnesses  testified  that  tho 
annual  value  of  the  lot  of  land  to  the  defendant,  during  his 
occupation  of  it,  was  one  thousand  dollars ;  the  other  testified 
that  the  annual  income  of  the  ferry  was  about  one  thonsand 
dollars.  We  think  there  was  no  error  in  the  Court's  instruct' 
ing  the  Jury  that  in  estimating  the  rent  of  the  land,  they 
were  at  liberty  to  take  into  the  account  the  proceeds  of  tho 
ferry,  after  making  the  deductions  mentioned  by  him. 

The  verdict  of  the  Jury  shows  that  they  did  not  find  th« 
full  amount  of  the  value  of  the  rents  of  the  houses  and  on« 
half  the  ferry  made,  after  deducting  expenses,  ftc  Ac.  They 
considered,  no  doubt,  the  nett  proceeds  of  the  ferry  as  a  cri-' 
tenon  of  value  in  estimating  the  rent.  The  verdict  of  thtf 
Jury  is  much  less  than  a  Court  of  Chancery  ought  to  have 
decreed,  under  the  same  proofs,  if  the  plaintiff  had  elected 
to  proceed  on  the  equity  side  of  the  Court,  which  he,  having' 
been  an  infant  at  the  time  of  the  defendant's  occupancy  of 
tlie  premises  and  the  greater  part  of  the  time  of  his  poues- 
aion  of  them,  had  a  right  to  do. 

[2.]  The  next  error  assigned  is,  the  omission  and  not  the- 
rtifusal  of  the  Court  to  <Aarge.  It  is  right  and  proper  for 
the  Court,  before  whom  a  trial  is  had,  to  deliver  to  the  Jury 
the  law  on  the  points  made  by  the  Connsel  in  their  argument 
to  the  Jnry,  provided  they  are  justified  by  the  case  and  the- 
evidence ;  and  if  he  omits  to  do  so,  it  must  be  supposed  that 
they  have  passed  out  of  his  mind.  If  he  should  not  charge 
Ae  Jury  in  regard  to  them,  and  the  Counsel  does  not  call  hir 
attention  to  them,  it  lEiist  be  considered  that  he  has  waived 
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his  reqaests  or  haa  acqaiesced  in  the  charge  as  giren.  It 
cannot  be  assigned  aa  error.  Pot  if,  in  this  case,  ire  regarcF 
the  omission  of  the  Gonrt  to  charge,  aa  requested,  aa  a  refao 
sal  so  to  charge,  we  think  there  was  no  error  in  the  refnsaK 
The  ownership  of  the  water  is  not  necessary  to  the  owner- 
ship  of  the  ferry.  "A  ferry  is  in  respect  of  the  landing 
place  and  not  of  the  water;  the  water  may  be  toone  and  the 
feny  to  another."  (TomJin'i  Law  JHet.  "Ferry.")  "The 
ferry  right  is  an  incorporeal  hereditament.  It  grows  out  of 
the  soil,  and  may  be  granted,  the  same  as  a  rent  or  an  ad- 
TOWBon."     (2  Am.  Law  Mag.  458.) 

The  plaintiff  proved  title  to  the  landing ;  that  there  was  a 
ferry  there ;  that  the  defendant  entered  and  occupied  it  for 
eeveral  years  and  received  the  profits.  Non  constat  who  es- 
tablished the  ferry.  Suppose  the  defendant  established  it, 
he  moEt  be  presumed  to  hare  established  it  under  legal  au- 
thority ;  that  is,  that  he  had  a  legislative  grant  to  establish 
a  ferry  at  that  place.  The  grant  cf  the  privilege  to  establish 
a  ferry  is  no  grant  of  the  laud,  unless  the  title  to  the  land* 
was  in  the  grantor.  If  anch  grant  is  presumed,  it  must  be 
also  presumed  to  hare  been  made  on  the  ground  of  pnblio 
eonvenience  and  for  public  use ;  and  if  the  title  to  the  land- 
ing was  neither  in  the  grabtor  (the  State  being  the  grantor) 
nor  grantee,  and  compensation  ts  not  made  to  the  owi^er  of 
the  landing,  nor  provided  for,  the  grant,  as  to  him,  is  a  nulli- 
ty and  conveys  no  title  against  him ;  and  t^e  grantee  be- 
comes a  trespasser  by  entering  on  his  land,  and  if  he  hold  it, 
he  holds  it  tortiously. 

If  the  defendant  was  a  trespasser,  so  far  as  the  plaintiff 
was  concerned,  and  made  improvements,  under  a  legislative 
grant  of  a  ferry,  and  the  improvements  added  to  the  value  of  the 
land,  the  plaintiff  was  entitled  to  the  bene6t  of  them  in  all  res- 
pects. This  Court  laid  down  a  rule  on  the  subject  of  dama- 
ges in  actions  for  mesne  profits,  quite  liberal  enough  to  tres- 
passers, in  the  case  of  Beverly  ^  McBryde  v».  Burke,  (9  Ga. 
Sep.  444,)  where  it  held,  that  "  if  the  profits  of  the  premises 
VOL.  U-6T 
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b»Te  been  iacreased  by  repairs,  it  is  proper  for  the  Jorj  Uh 
tokfl  into  coBsider&tion  the  repairs  and  diiginiah  the  profits 
bj  them,  but  not  below  the  amotmt  whi(^  the  premises  wooU 
bare  been  vorth  without  the  repairs."  Id  its  charge,  th« 
Conrt  allowed  the  defendant  the  full  benefit  of  this  rule. 

Inasmuch  as  the  defendant,  as  appears  &om  the  record, 
was  a  trespasser,  having  shown  no  Utle  to  the  landing,  it  waa- 
sufficient  for  the  plaintiff  to  porve  title  to  the  premises.  It 
was  not  incumbent  on  him  to  show  authority  for  the  fezry. 
IVitbont  legislative  authority,  he  might  have  charged  pa»< 
BCDgers,  being  the  owner  of  the  landing.  The  defendant  did 
charge,  and  has  shown  no  authority  for  it.  In  England,  I 
will  take  occasion  to  say,  formerly,  the  proceeds  of  fenies, 
not  established  by  grant  or  preacription,  beyond  what  was 
necessary  to  defray  expenses,  might,  by  rirtne  of  the  royal 
prerogative,  be  claimed  by  the  crown.  But  in  this  country, 
since  the  year  177ti,  there  was  never  any  such  popular  pre- 
rogative as  could  claim  for  the  public  treasory  the  proceeds 
of  unlicensed  and  ongranted  ferries. 

During  the  conunonwealth  in  England  a  bill  filed  by  the- 
ten&nt  of  an  ancient  ferry  to  suppress  a  new  one,  and  to  ob- 
tain an  injunction  against  renewing  it,  was  dismissed,  "  and 
the  determinaUpn  proceeded  in  a  gneat  mesBure  upon  the 
elaim  being  considered  as  a  monopoly,  the  pluntiff  being  a 
lessee  of  the  crown."  (3  £den.  on  In.  271.)  A  ferry  may 
be  granted  to  ^  corporation  as  well  as  to  a  natural  penm; 
and  in  England,  it  has  been  held  that  an  information  in  tbe- 
nature  of  a  quo  warranto  lies  agunst  them,  if  they  set  up  an 
exclusive  ferry  without  title,  but  it  does  not  lie  for  taerelj 
taking  money  of  passengers.  (Grant  on  Corp,  195  (186.)' 
This  last  deciBtOQ  would  seem  to  recognize  the  right  of  tha 
owner  of  laud  through  which  a  stream  passes  to  establish  a 
ferry  and  charge  tolls  without  the  grant  of  such  autheri^ 
from  the  sovereign  power.  The  Act  of  our  own  (ireaeral  As- 
sembly of  1850  gave  this  right.  (Acta  of  1M9  and  1850,  f. 
174.)  If  the  right,  however,  pre-existed  in  the  owners  rf 
the  laud,  this  Act  only  affirmed  it  and  went  one  step  further 
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irluch  tho  Legislatnre  onqaeBtionably  had  the  power  to  do, 

-and  protected  the  cominaiiity  from  extortion  tj  the  exaction 
of  excessive  tolls. 

What  is  said  here  ia  not  to  be  considered  as  qncstioning 
the  legislative  power  to  secure  to  the  public  the  facilities  of 

ipassing  water  courses,  bj  conferring  extraordinary  privilcgM 
on  persons  who  will  erect  ferries  and  construct  bridges,  and 

>by  going  so  far  CTen  as  to  authorize  the  owner  to  use  the 
land  of  another  upon  making  just  compensation.  This  last 
is  the  exercise  of  a  strong  sovereign  power,  and  ought  never 
to  be  resorted  to  except  in  cases  of  an  almost  public  neces- 
sity. 

We  regret  that  we  cannot  go  at  large  into  the  considera- 

'tion  of  many  of  the  points  urged  by  the  learned  Ooansel  who 
represented  the  case  of  the  plaintiff  in  error.  They  are  not 
antborized  by  the  record,  which  it  seems  he  had  no  agency 
in  preparing. 

This  is  not  said  in  disparagement  of  tbe  able  Counsel  who 
appeared  in  the  Circuit  Court  for  plaintiff  in  error;  for  we 
do  not  question  that  he  considered  the  bill  of  exceptions  as 
■contaiDing  all  the  merits  of  bis  cause. 
Judgment  ^rmed. 


"Ho.  94. — John  P.  Oatildtk,  plaintiff  in  error,  v*.  HxmiT  D. 
'  Sbbheb,  defendant. 

[1.]  The  t«rm8  of  the  Sapreme  Court  iHibg  6ied  by  SUtnte,  It  Ii  tbe  Aatr 

of  parilei,  as  well  m  the  Courts,  to  know  and  obtBrve  them. 
.  [2.]  The  cooeUtDtioDKlit;  of  the  Act  of  the  LegUUtnre  of  18G6-'6,  iiiBkiaK 
tbe  bill  of  ciceplioDS,  as  tberein  prescribed,  Ibe  writ  of  enor  in  the  case, 

rs.]  A  plea  of  psrliiil  failure  of  considcralion,  la  certain  cases,  alloncd  by 
the  Act  of  1836. 
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[4.3  The  TrauduleDt  iniEr«iire*«itatioB  of  the  venilor,  m  to  tha  quuitUj  nt 
1U«  river  bottom  lkn<i,  whichcoaalitutcdaiDMenaliDduceinentto  thetrmde^ 
and  which  the  vendee  irei  pieTeoted  by  bigb  wfttar  fron  eiaminiDg,  will 
entitle  the  purchasu'to  relief. 

Assumpsit,  in  Decatur.     Tried  before  Judge  Allen,  April 
Term,  1856. 


Henry  D.  Shebee  brought  an  action  of  assumpsit  against 
Jobs  P.'Gauldin,  for  tbe  recovery  of  the  sum  dae  upon  a 
note  made  payable  to  the  former  by  the  latter,  for  the  Bum 
of  92500. 

To  this  action,  besides  the  plea  of  the  general  iaane,  there 
were  several  pleas  of  partial  failure  of  consideration  filed, 
the  substance  of  irbich  was,  that  on  tbe  6th  day  of  March, 
1854,  defendant  purchased  of  plaintiff  certain  described  Iot» 
of  land  in  said  county,  consisting  of  some  1867|  acres,  for 
the  sum  of  $7.500 ;  that  the  note  sued  on  was  given  aa  a 
part  of  the  purchase  money ;  that  at  and  before  the  time  of 
the  purchase,  plaintiff  represented  to  defendant  that  said  lots 
contained  five  hundred  acres,  of  river  bottom  land,  which  was 
then  covered  with  the  water  of  the  river;  that  these  repre- 
sentations were  nntroe  in  point  of  fact,  and  that  plaintiff  well 
knew  the  same  to  be  untrue  at  the  time  he  made  them,  but 
that  defenduiC,  relying  solely  upon  said  representations,  be> 
lleving  them  at  the  time,  and  not  being  able  to  measure  the 
land  on  account  of  the  water,  confirmed  the  purchase ;  tbat 
the  river  bottom  land  does  not  exceed  three  hundred  acres, 
and  tbat  the  difference  in  value  between  tbe  river  bottom  and 
the  remainder  of  siud  body  of  land  is  ten  dollars  per  acre; 
and  that  the  quantity  of  said  bottom  land  so  represented,  was 
the  inducemeut  to  the  defendant  to  make  tbe  contract,  &c. 

It  is  further  alleged,  that  the  plaintiff  resides  out  of  the 
State. 

At  tbe  April  Term  the  case  was  called  for  trial,  and  de- 
fendant moved  a  continnrtncc,  based  upon  tbe  foUowiog  show- 
ing, under  oath,  to- wit:  that  one  Jos^h  Gray  was  present 
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It  the  time  of  the  treaty  and  sale  of  the  landa  mentioned  ia 
defendant's  pleas,  and  bj  whom  he  expected  to  prove  tbft 
facts  sabstaDtiall;  as  set  forth  in  his  pleas  of  partial  failure^ 
and  who  had  been  snbpcenaed  whilst  a  resident  of  the  county, 
bat  since  the  last  term  of  the  Court  liad  removed  to  the  State 
of  Alabama.     To  this  was  added  the  naual  formal  showing. 

Defendant  moved  to  continue  npon  s  further  ground :  to 
file  his  bill  in  Equity  as  a  means  of  more  ample  redress,  opon 
the  facts  stated  in  the  pleas. 

The  Court  over-ruled  the  motion — 

Ist.  Because  "  the  plea  of  a  partial  failure  of  oonsideratioD, 
was  not  sustainable  in  this  case,  because  the  plea  of  total 
iailure  of  Gonaideration  could  not  be  sustained." 

2d.  Because  defeodaat  ought  to  have  filed  his  bill  before. 

The  cause  proceeded  to  trial ;  plaintiff'  offered  the  note  sued 
•on  in  evidence  and  closed.  Defendant  then  introduced  evi- 
dence for  the  purpose  of  showing  that  the  appeal  entered  by 
him  was  not  frivolous  and  done  for  delay.  After  which,  tfa« 
Court  charged  the  Jury,  that  the  only  question  about  which 
there  was  any  contest,  was  the  damages  for  frivolous  appei^, 
and  referred  them  to  the  law  applicable  to  the  case. 

The  Jury  having  retired,  returned  a  verdict  for  principal, 
interest,  cost  of  soit,  and  ten  per  cent,  damages. 

CouDsel  for  defendant  therenpon  moved  the  usual  rule  to 
set  aside  said  verdict  and  grant  a  new  trial,. upon  several 
grounds,  among  which  were  these :  that  die  verdict  was  con- 
trary  to  law  and  evidence  and  to  the  charge  of  the  Coart. 
The  6th  ground  is,  that  said  Court  erred  in  refusing  defend- 
ant's motion  for  a  continuance. 

The  Court  refused  the  motion,  and  Counsel  for  defendant 
excepted  and  assigns  the  same  as  error. 

When  this  cause  came  up  for  argument  before  the  Supreme 
Court,  Counsel  for  defcod&nt  in  error  made  a  motion  to  dis- 
miss the  same  on  two  grounds,  to-wit : 

1st.  Because,  in  the  bill  of  exceptions  and  the  Judge's  cer- 
liGcate,  the  case -was  mado  returnable  to  the  "next  July 
Term  of  the  Supreme  Court  of  said  State  to  be  held  in  the 
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City  of  MseoQ,  on  the  fourth  Monday  in  Jufy  neit,"  vhea 
there  is  do  sach  tern  of  said  Court. 

2d.  BooaoM  the  case  wm  not  broagfat  up  to  said  Snprtme 
Ckrart  bj  sach  a  irrit  of  error  as  the  Constttution  of  tb< 
State  requires ;  that  the  hill  of  exceptions  and  the  oertificst* 
and  order  of  the  Judge  in  the  Conrt  below,  reqainng  th« 
Clerk  of  that  Court  to  send  up  the  record,  kc.  in  porsoaoea 
«f  the  Act  of  the  last  Le^latoro  in  relation  thereto,  did 
not,  irhen  taken  together,  constitute  a  writ  of  error,  the  wid 
Act  being  in  violation  of  the  ConstitatioD. 

J.  E.  BowsR,  for  plaintiff  in  error.   ' 

S.  T.  Bailbt,  for  defendant. 

Sy  the  Court. — hvitPKiN,  J.  deliTering  the  opinion. 

£1.]  Oouniel  for  the  defendant  in  error  moved  to  disniH 
-this  case  apon  two  groofids :  1st.  Because  it  is  made  retmn- 
.able  to  the  4th  Moadaj  in  July,  instead  of  June  ;  and  2dlf. 
Because  there  is  no  writ  of  error. 

The  Act  of  the  Iwt  Legislature  disposes  of  the  first  objec- 
tion, by  declaring  that  no  objection  shall  be  taken  or  allowed 
-to  the  manner  in  whieh  any  case  has  been  brought  up  to  thil 
Court,  provided  the  previous  provisions  of  the  Act  have  been 
tflabstantially  complied  with.     {Pamphlet  Actt,  p.  200.) 

Now  the  previom  provistons  referred  to  are  to  be  found  is 
the  Sth  seotioa ;  and  it  is  there  declared  that  the  bill  of  ex- 
ceptions shall  be  returned  to  the  next  term  of  the  Supreme 
■Court  for  the  distriot,  provided  it  does  not  sit  within  fifteen 
days  from  the  time  tbe  same  was  filed  in  the  Clerk's  office; 
and  if  within  a  shorter  period,  to  the  next  term  of  said  Conit 
held  thereafter. 

Now  this  provision  of  the  Act  having  been  complied  with) 
-the  exception  cannot  be  allowed.  The  timea  appointed  for 
the  terms  of  this  Court  are  fixed  by  law ;  ctnd  parties  as  weU 
as  the  Court  are  bound  to  know  and  observe  them. 
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[2.3  I0  the  bill  of  ezceptioDft,  as  st  prawBt  fruned,  •  irrit 
of  error  !  If  it  10  BOt,  the  case  must  be  dismiBaed,  beeuiM 
tlie  CotiBtitntion^oi-dftiDB  that  the  trial  and  determination  of 
ouses  from  the  Saperior  ConrtB  sball  be  by  irrit  of  error; 
and  the  Conatitation  nHiat  be  preserred  inviolate. 

There  are  certUD  tenoB  used,  both  in  the  State  and  Fed»< 
ral  Constitutions,  irbich  bare  a  definite,  technical  meaning 
and  mast  be donstroed  accordingly :  saoh  as  the  irrit  of  hab4M 
earput,  ^e.    Is  this  true  of  the  vrit  of  error  ? 

What  is  a  writ  of  error  ?  It  is  defined  to  be  **  an  original 
irrit  iaening  ont  of  Chancery,  and  lies  irhere  a  party  is  ag- 
grieved by  any  error  in  the  foundation  of  the  proceedings 
judgment  or  execution  of  the  suit  in  a  Court  of  record;  and 
is  in  the  nature  of  a  commission  to  the  Judges  of  the  same  or 
a  Saperior  Court,  by  which  thsy  are  authorised  to  ezaminfr 
tbe  record  upon  which  the  judgment  was  given  ;  and  on  suchr 
ezuniQatioQ,  to  afSrm  or  reverse  the  same  according  to  low. 
(2  2Vdd'» /'r.wftcc,  1134.) 

It  is  apparent  that  this  Gommoa  Law  writ  is  not  that  wbiob 
is  intended  by  the  Constitution.  We  have,  in  Georgia,  no 
Court  of  Chancery,  proper,  ont  of  which  such  a  writ  oonld 
issue. 

If  it  be  said  that  this  power  devolves  upon  the  Judges  of 
the  Superior  Courts  under  our  system,  it  is  a  conclusive  reply 
to  suggest,  that  upon  those  very  Judges  this  power  is  confer- 
red by  the  Act  of  1865  -'6. 

But  in  the  opinion  of  this  Conrt,  the  Coostitution  intended 
by  the  writ  of  error  to  designate  merely  the'iH-ocess  by  which 
oaflca  were  to  be  brought  from  the  Superior  Courts  to  this 
Court,  to  be  reviewed. 

By  the  Act  of  the  last  Legislature,  it  is  declared  that  when 
any  party  ia  dissatisfied  with  any  decision  made  by  any  of  the 
Judges  of  the  Superior  Courts  of  this  State,  such  party  may 
carry  the  case  in  which  said  deoision  is  made,  to  the  Supreme 
Court,  under  the  following  rules  and  regulations  : 

"  The  party  complaining  of  such  deinaioQ  shall  make  out  a- 
lull  of  exceptions  and  present  it  to  the  Judge  making  the  de- 
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(neion  within  thirty  days  after  tbe  sdjoorninent  of  the  Goott 
•t  vbicfa  said  deasion  was  made ;  and  if  such  decision  wad 
made  at  Gbamberg,  within  thirty  days  after  snch  decision  waa 
made :  and  it  shall  be  the  duty  of  the  Jadge  to  certify  and 
sign,  or  refnse  to  sign,  the  said  bill  of  exceptions  within  two 
days  afler  the  same  shall  be  presented  to  him,  or  sh»ll  come 
to  hand." 

"  The  certificate  and  order  of  the  Judge,  which  shall  be 
Bigoed  by  him,  shall  be  substantially  as  follows :  "  I  do  cer- 
tify that  the  following  bill  of  exceptions  la  true,  and  oontwns 
sU  the  evidence  material  to  a  clear  understanding  of  the  er- 
rors complained  of;  and  the  Clerk  of  the  Superior  Court  of 

the  county  of is  hereby  required  and  ordered  to  make 

ont  a  complete  copy  of  the  record  of  the  case  and  to  certify 

tbe  same  to  he  transmitted  to  the term  of  tbe of  the 

Supreme  Court,  that  the  errors  alleged  to  have  been  commit- 
ted may  be  considered  and  corrected — and  which  shall  be  the 
rrnt  of  error  in  the  case."     {Pam.  Aeti  '^-%pp.  199,  20O:y 

And  why,  we  ask,  should  it  not  be  7  Why  not  the  power 
exercised  by  the  King  through  hia  Chancellor  in  England,  he- 
delegated  by  the  State  to  the  Judges  of  the  Superior  Courts 
hdre?  We  see  no  reason  ;  and  if  this  were  a  doahtfol  queS' 
tion,  it  becomes  onr  duty  to  affirm  the  coustitntiooality  of  the 
law. 

Let  us  next  proceed  to  examine  this  case  npon  its  merit& 

[3.]  [4.]  The  plaintiff  in  error,  Gauldin,  purchased  of  the 
defendant  a  tract  of  land  consistingof  upwards  of  ISOO  acres, 
for  which  he  was  to  pay  him  97.600.  The  note  sued  on  was 
in  part  payment.  He  alleges  in  bis  plea  that  before  and  at 
tbe  time  of  the  trade,  tbe  vendor  represented  the  tract  to  con- 
tain 500  acres  of  river  bottom  ;  that  this  bottom  land  con- 
stituted the  principal  inducement  to  make  the  purchase ;  that' 
it  was  covered  with  water  at  tbe  time  of  the  trade,  so  as  to 
prevent  him  from  making  any  examination  or  measurement;, 
that  relying  solely  on  the  representation  of  the  seller,  he  nad^ 
the  contract;  that  it  turns  out  that  there  are  but  300  acres 
of  bottom  land,  which  the  render  well  knew  at  the  timO)  \mt- 

L.:|l,zi;i:v,.G00yIC. 


MACON,  JUNE  TERM,  1866. 


irhioh  he  faleely  and  fraudulently  misstated ;  and  that  he  had 
a  iritness  vho  iras  present  at  the  time,  by  whom  he  conid  e»^ 
tablish  his  defence,  bat  that  after  being'  subpoenaed  to  attend 
the  Court,  be  had  remored  to  Alabama;  that  he  expected  to 
procure  the  benefit  of  hb  testimony  at  the  next  term,  and 
that  the  showing  was  not  made  for  delay.  ' 

The  presiding  Judge  refused  to  continue  the  caae,  upon  the- 
ground  that  if  the  proof  was  present,  it  could  not  be  intro^ 
dneed  to  sastain  the  plea,  insamuch  as  a  plea  of  partial  failure- 
of  consideration  was  not  authorized  by  law. 

That  the  Judge  mistook  the  law  there  can  be  no  doubt.  It 
18  represented  inthe  argument,  and  no  doult  correctly,  that 
he  was  misled  in  doing  so  by  the  o&it«r  construction  put  upon 
the  Act  of  1886  in  McKnight  v».  KelUtt,  (9  Qa.  Rep.  582.). 
That  construction  was  over-ruled  by  this  Court  in  Simmon*- 
VI.  BlaeJtman,  (14  Ga,  Rep.  318,)  and  repeatedly  since.  That 
the  defence  set  np  is  available  if  it  can  be  made  out  by  satis- 
factory  proof  there  can  be  no  doubt.  {Adamti'  JSyuiity,  177* 
and  notes.) 


Ifo.  95. — William  Habrison,  pituntiff  in  error,  vb.  Williak 
H.  Bkooes,  defendant. 

[1,]  A  Court  of  EqnitT  iriDonlj  exorcise  the  power  to  reatrkiD  nniiaausiii 

the  course  of  erection  in  ca3es  of  oeceseit;,  where  the  evil  aoaght  to  be  rem- 
edied is  not  merelj  probable,  but  ccrtaio ;  and  It  will  be  the  less  ioclioed 
to  interfere  where  the  apprehended  mischief  is  to  follow  from  tach  eilftb- 
Ufhmenta  (ai  for  ItiitMice,  a  llrerj  liable)  aa  have  a  tendency  to  promote 
the  pnblio  caDTenlence. 

In   Equity,  in   Randolph    Superior  Court.     Decided   by 
Judge  KisDoo,  at  Chambers,  February  25th,  1856. 
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This  was  a  bill  filed  by  William  H.  Brooks  againet  'WO- 
liam  HarriBOB.  The  bill  chargea  that  cosiplainaat  ia  the 
ovner  of  lota  one  and  three,  in  nqoare  twelve ;  and  also 
•f  lot  three  in  sqaare  elevea,  in  the  toim  of  Cuthbert,  Ban- 
Mph  Ooanty,  Georgia;  that  lots  Nos.  1  and  8  in  square  12 
have,  for  twenty  years,  been  the  site  of  a  house  oaed  as  » 
botel  or  ins  for  the  accontodatioQ  of  the  travelling  public  and 
ef  the  citiiens  of  Catbbert,  many  of  whom  hav«  been  e&toT' 
gained  thereat ;  that  said  house  being  thus  Ic^t,  complainant 
88  well  as  the  former  proprietors,  have  depended,  in  a  great 
measare,  upon  the  profits  arising  from  the  same,  for  the  sup- 
port of  themselves  and  families,  and  for  a  Teason&ble  remu- 
Deration  for  thinr  troable  and  outlay  in  erecting  suit^lt 
boilings,  &C.  for  the  aooommodation  of  the  pnbUc ;  that  the 
Hwaal  receipts  of  said  hotel  business  are  ten  thonsand  doU 
Ian  or  thereabouts. 

The  bill  charges  that  to  meet  the  increasing  wants  of  tbr 
public,  eomplainant  has,  within  the  last  two  yesrg,  erected  » 
oommodious  hotel  building  on  said  lot  Ko.  1,  in  said  squar* 
12,  coDtMning  18  or  20  rooms,  at  a  cost  of  about  six  thonaand' 
dollars ;  and  that  on  account  of  its  eligible  situation^  it  is  th« 
most  comfortable  public  house  in  Cuthbert ;  that  by  reaaon 
of  its  location,  &;o.  it  has,  since  its  completion,  received  a 
large  share  of  the  transient  and  local  custom — being  a  dour* 
able  hoarding  place  for  private  families,  and  always  recuvbg* 
a  portion  of  ssch  patron^e ;  that  it  has  always  teen  wel 
adapted  to  the  purposes  for  which  it  u  used — being  free  &om 
all  nntBancee  and  disturbances  of  every  kind ;  and  complun- 
ant  expected  it  would  remain  so  when  he  purchased  ssid  lot 
and  erected  said  hotel,  and  that  he  would  be  permitted  b> 
a^joy  all  the  benefits  arising  from  said  purchase. 

The  bill  charges  that  William  Harrison  has  recently  pur- 
chased lots  1  and  2,  in  square  No.  11,  in  said  town  of  OaQt- 
bert,  immediately  in  front  of  said  hotel,  and  distant  there- 
from only  54  feet,  and  proposes  to  remove  or  has  removed  all* 
the  bouses  therefrom,  and  is  now  erecting  thereon  a  large  Hvfr' 
ly  and  sale  stable ;  tjist  the  whole  of  saitfil  lots  bemg  120  fiset 
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4qaue,  is  to  be  occupied  by  said  stable  snd  a  horse  lot  or  lota; 
that  the  stable  is  to  be  on  tbe  east  side  of  said  hotel,  on  nhich 
side  U  the  prirate  entrance  for  ladies,  and  also  an  upper  pi- 
'  az«a  extending  the  irhole  length  of  said  home,  as  well  an  the 
most  desirable  rooms  in  the  house — snch  as  are  usually  ap- 
-projjriated  to  ladies,  private  families,  ke. ;  that  the  object  ef 
erecting  said  stable  is  to  keep  horses  for  hire  and  sale,  and, 
complainant  believes,  if  such  is  done  he  will  have  to  abandon 
his  house  a#  a  hotel,  or  sell  the  same  at  a  greatly  reduced 
price;  or  if  he  should  have  to  retain  it,  its  receipts  would  be 
80  diminished  as  not  to  compensate  him  or  pay  his  expenses 
for  keeping  snch  a  house ;  that  he  and  his  guests  would  have 
to  submit  to  loss  of  comfort  and  health  occasioned  by  the  of- 
fensive and- unhealthy  effluvia  arising  from  tbe  manure  and 
decayed  vegetable  matter  accumulating  about  said  stable,  at- 
tracting immense  swarms  of  flies,  &c. ;  that  much  annoyanoe 
would  result  from  the  incessant  stamping  of  horses,  tbe  col- 
lection of  leaves  and  other  trash  in  the  stalls  and  on  the  lot. 
The  btU  charges  that  defendant  had  been  requested  to  de- 
sist from  erecting  said  stable,  which  he  refused  to  do,  bat  is 
now  engaged  in  erecting  the  same ;  that  defendant  was  advis- 
ed of  complainant's  intention  to  seek  to  restrain  him  from 
building,  and  on  tbe  31st  of  January,  1856,  deceived  oom- 
.plainant  by  pretending  that  he  did  not  intend  to  erect  said 
stable  on  the  lots  near  said  hotel ;  that  he  had  dotennined  to 
erect  it  on  a  different  lot  far  removed  from  said  hotel,  and 
h^  placed  lumber  for  that  purpose  on  said  last  mentroMd 
lot;  which  lumber,  the  bill  charges,  was  removed  the  neit 
morning  by  snnrise  to  the  lots  near  said  hotel,  and  defend- 
ant, vith  a  large  number  of  workmen,  commenced  erecting 
aaid  stable  with  a  view  to  complete  it  before  complainant  could 
obtain  an  injunction — said  defendant  well  knowing  that  the 
Judge  of  the  South-Western  Circuit,  in  which  said  town  of 
Outhbert  is  situated,  bad  resigned  his  office,  to  take  effect  on 
the  day  defendant  commenced  building,  and  it  was  not  known 
that  any  successor  had  been  appointed,  and  said  defendant 
hoping,  by  thns  deceiving  -complainant,  to  finish  saidjtabla 
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before  such  sncceaaor  could  be  appointeil,  and  before  an  in- 
junction  could  be  obtained. 

The  bill,  after  alleging  that  there  vas  do  Judge  residiog  in 
the  South- Weateru  Circuit,  praya  that  defendant  be  enjoined 
from  building  said  stable.  The  bill  was  sanctioned  by  Judge 
Powers  on  the  2d  of  February,  1856.  On  the  23d  of  Baid 
month,  said  bill  tvos  amended.  The  amendment  charges  that 
as  soon  as  complainant  was  apprised  that  dePeudaot  intended 
to  build  said  stable  near  said  hotel,  he  went  to  Talbotton  to 
apply  to  Judge  Worrill  for  an  iujunction,  and  finding  him 
absent,  proceeded  at  once  to  Macon  asd  procured  an  injunc- 
tion from  Judge  Powers,  traTelling  some  300  mites,  going 
and  returning  and  performing  the  trip  with  all  poaaible  expe- 
dition ;  that  all  the  work  done  towards  erecting  said  et^Ie 
was  done  during  the  two  days  complainant  was  absent  on 
said  trip  to  Talbotton  and  Macon ;  that  if  said  stable  a  per- 
mitted to  be  erected,  it  will  cause  complainant  great  loss  of 
patronage,  &c.  The  amendment  further  charges,  that  said 
stable  was  in  an  nnfioished  condition  whea  complainant  som- 
meoced  proceedings  to  procure  an  injunction ;  that  what  had 
been  done  was  done  hastily  and  in  an  unwwkmanlike  man- 
ner, the  object  of  defendant  being  to  get  sud  stable  so  far  ' 
done  as  to  be  able  to  use  it,  believing  that  if  he  cfmld  do  so, 
complainant's  equity  would  be  destroyed  and  an  ii^unetioB 
could  not  be  granted. 

On  the  25th  day  of  February,  1856,  the  case  waa  tried  bo- 
fore  Judge  KiDDOO,  at  Chambers,  on  a  motion  by  defendant's 
Counsel  to  dismiss  said  bill  and  dissolve  said  injanction. 

Defendant's  Counsel  moTed  to  dismiss  the  bill  for  the  want 
of  equity,  and  because  complainant  had  obtained  said  injuno- 
tioD  in  the  character  of  an  inn  keeper,  and  had  appended  no 
exhibit  showing  that  he  was  licensed  as  such.  The  Court 
overruled  the  motion,  and  Counsel  for  defendant  excepted. 
The  answer  of  defendant  was  then  read.  The  answer  admits 
that  compluinant  owns  the  lots  he  claims  to  own  in  the  bill^ 
and  that  be  iias  erected  a  large  hotel  on  one  of  them  u 
alleged,  used  for  the  purposes  specified  in  the  bill ;  that  it  is 

L.:|l,zi;i:v,.G00yIC 


MAGON,  JUNE  TERU,  1856. 


Huriton  n.  Brootl. 


Bitoated  as  alleged,  and  is  aa  eligible  location;  that  lot  1  and 
i  in  square  3.2  have,  as  defendant  is  informed,  been  for  a  long 
time  the  site  of  a  hotel ;  that  Eaid  house  may  receive  the  pat- 
ronage the  bill  alleges,  and  that  it  may  have  coat  $6.000 ; 
that  there  ie  an  apper  piazza  and  entrance  and  comfortable 
rooms  on  the  east  side  as  alleged,  but  denies  that  said  hotel 
is  a  more  comfortable  one  than  others  in  Cuthbert.  The  an 
8wer  admits  that  complainant  uses  his  house  fur  the  purposes 
alleged,  but  believes  that  it  b  not  more  &ee  from  disturban- 
ces than  other  well  kept  hotels,  and  denies  that  the  receipts 
of  the  same  amount  to  any  such  sum  as  ten  thousand  dollars. 
J(  admits  that  since  complainant  entered  said  hotel,  defend- 
«at  has  purchased  lots  1  and  2,  in  square  11,  with  a  view  to 
erect  a  sale  and  livery  stable  thereon ;  that  ho  has  erected 
{thongh  not  completed)  such  a  stable,  and  also  a  carriage 
Iwase,  all  being  under  the  same  roof,  and  that  he  designs  to 
occupy  the  whole  of  said  lots,  being  about  120  feet  square, 
aa  alleged  in  the  bill,  except  that  the  part  of  the  building  erec- 
ted next  the  hotel  is  to  be  used  as  s  carriage  house;  that  the 
stable  is  situated  as  represented,  on  the  east  side  of  said  ho- 
telj  bat  on  the  opposite  side  of  Box  Ankle  Street,  which  is  60 
feet  wide,  and  which  separatee  said  stable  from  the  hotel. 

The  answer  states  that  the  lots  purchased  by  defendant 
cost  him  some  $1,400,  and  the  building  he  has  erected  there- 
on (which  was  erected  before  the  said  injunction  was  granted) 
cost  him  about  $600;  that  he  had  gone  to  great  expense  m 
ptOTiding  baggies  and  other  accpmmodations  for  said  stable ; 
that  the  portion  of  the  bnilding  on  the  line  of  the  street  was 
being  used  when  the  injunction  was  granted,  and  is  intended 
to  be  used  as  a  carriage  house,  being  the  part  nearest  to  said 
hotel  and  running  back  fourteen  feet  from  the  street  and  ex- 
tending the  full  length  of  the  same,  and  that  the  building 
lacks  five  feet  of  coming  up  to  the  line  of  the  street,  thus 
throwing  the  stable  79  or  80  feet  off  from  said  hotel,  the  said 
■  carriage  house  being  entirely  between  said  stable  and  hotel 
and  being  the  full  length  of  theatitble;  that  when  served 
'Kith  said  injunction,  defendant  was  proceeding  to  extend  said 
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-Btable  and  urriage  house  the  foil  length  of  Baid  lots,  being 
120  feet,  the  result  of  which  would  have  been  to  throw  the 
hone  lot  on  the  opposite  side  of  said  stable  from  the  hotel 
and  distant  therefrom  107  or  108  feet — the  carriage  hoss* 
and  stable  intervening  and  excluding  all  poseible  view  of  said 
lot  fron  any  portion  of  said  hotel.  The  answer  denies  that 
'die  erection  of  said  stable,  &c.  will  result  in  any  of  the  iaja:- 
lies  or  incoaveniences  to  complainant  or  his  guests  specified 
in  said  bill,  but  believes  it  would  greatlj  enhance  the  value 
•of  said  betel.  It  states  that  it  is  to  the  interest  of  defend- 
ant and  is  his  intention  to  keep  said  btable  and  lot  free  from 
offensive  natter,  and  not  permit  manure  to  accumulate  for 
sale  or  other  purposes,  and  to  keep  said  stable  and  lot  in  a 
neat  and  cleanlj  manner;  that  wbea'c<HBplet6d,  the, entire 
outer  wall  of  said  carriage  house  next  to  and  running  paral- 
lel with  said  hotel  will  be  weather-boarded  and  neatly  paiat 
«d,  and  that  the  inner  wall  of  said  carriage  house  separating 
the  same  ftom  the  stable,  will  be  entirely  closed  up  with  thick 
and  heavy  plank,  thus  placing  two  thick  walls,  in  addition  to 
the  l*idth  of  the  street  and  carriage  house,  between  the  stable 
and  hotel,  and  preventing  any  disturbance  to  complainant 
and  his  guests  &om  any  noise  made  at  said  stable  ;  that  com- 
plainant owns  a  Iwga  stable  and  horse  lot  and  used  as  such 
by  him,  situate  but  a  few  feet  farther  from  said  hotel  than 
the  horse  lot  of  defendant,  where  manure  and  other  offensivt 
matter  has  accomnlated  and  h'es  exposed  to  the  sun  and  fully 
in  view  of  said  hotel,  oaloalated  to  be  more  offensive  to  the  ia- 
nates  of  said  hotel,  on  account  of  its  location,  than  the  pre> 
mises  of  defendant.  The  answer  denies  all  intention  to  de- 
ceive defendant  in  reference  to  where  he  intended  lo  erect 
said  stable ;  states  that  complainant  well  knew  his  intentioaa 
long  before  he  commenced  erecting  said  stable ;  that  ample 
opportunity  to  obtain  an  injunction  from  the  Judge  of  the 
South-western  Circuit,  before  his  resignation  took  effect ;  ad-  . 
mits  that  defendant  did,  on  the  day  stated  iu  the  bill,  tell  com-  * 
plainant  that  he  had  concluded  to  erect  his  stable  on  anothar 
1(^,  provided  he  could  make  a  compromise  with  another  ff--, 
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I;^;  bat  dtfues  U»t  be  did  bo  to  deo«iv«  Q«mj>liHiMtt  or  tib»( 
compluoaot  vas  deceived  tbcrebj,  cowpIuBaAt  hjinsg  asikod 
him  on  tbe  «v(nHig  of  tbe  Mms  day  not  to  ^ooimeoce  bnild- 
JBg  Ml  said  lote  1  aad  2  in  aquaro  IX,  imd  defie«4fUkt  li^iBg 
rafitsed  to  mafce  aaoh  a  promUie,  tolling  ooqpUioHt  ba  mtut 
IkmJc  oat  for  bimself.  ihe  uwwer  BtatM  tb»t  oomjdMiftQ^ 
delayed  applying  for  smA  injunction,  in  order  to  barrs^  do* 
fondant  and  to  put  him  to  ezpense,  and  adioita  tbat  defead- 
nnt  did  commenoe  <m  tbe  day  .stated  in  tbc  hil^  bo  ecact  eui 
ftoble,  before  siuuise,  being  anxioua  to  complete  ,the  same. 

Dftfandant's  Conneel  adeo  read  the  affidarits  of  four  per> 
sons,  sustaining  some  of  tbe  stutementB  made  in  tbe  answer. 

Tbe  Court  permitted  complainant's  Coonsd  to  read  tbe 
affidarits  of  several  persons,  contradicting  parts  of  defend- 
ant's answer ;  to  tbe  reading  of  which  defendant's  Connsel 
excepted,  because  tbey  had  not  been  tendered  with  tbe  bill, 
nor  offered  before  defendant's  answer  was  read. 

Defendant's  Connsel  then  mored  to  dissolve  sud  injnnction, 
alleging  tbat  tbe  eqnity  of  the  bill  bad  been  fnlly  sworn  off 
by  tbe  answer.  The  Conrt  over-ruled  the  motion  and  defen- 
dant excepted.  Defendant  then  proposed  to  tbe  Conrt  to 
give  complainant  bond  and  seonrity  for  all  damage  be  might 
snstaJn,  nntil  a  final  bearing  of  said  case  could  be  bad,  and 
moved  tbe  Court  to  dissolve  tbe  injunction  nntil  then,  on 
terms  equitable  to  all  parties.  The  Court  over-ruled  tbia 
motion  and  defendant's  Counsel  excepted. 

Defendant's  Counsel  now  assigns  the  several  mlings  of  the 
Ooort  as  error. 

DouausB  &  Douglass,  Pebkinb  k  Nisbbt,  Fob  ;  Obixb, 
for  plaintiff  in  error. 

Hood  &  Robimson,  for  defendant. 

Sy  the  Court. — LuMPEiN,  J.  delivering  tbe  opinion. 

[1.3  We  think  tbe  true  rule  in  such  cases  is  this,  namely: 
that  injonotions  will  only  be  granted  to  reatnttn  noisaDces,  in 
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eaeee  of  absolute  neceseitj,  in  which  the  evil  songht  to  1m 
prevented  is  not  only  probable,  bnt  certtun  and  inentable. 
Moreover,  it  irill  be  less  diBposed  to  interfere,  where  ih 
.  apprehended  miachief  is  to  follow  from  suclt  establishments 
and  erections  as  have  a  tendency  to  promote  the  public  cod- 
Tenience.  (2  Jr.  Sq.  Hep.  199;  Pick.  Rep.  876;  Z^muTi 
Ch.  Pr.  note  p.  1850.) 

Testing  this  case  by  this  rale,  we  think  there  can  be  do- 
donbt  but  that  if  the  carriage  house  and  stables  were  ezteod' 
ed  as  was  contemplated,  and  the  establishment  properly  kepi,. 
that  instead  of  being  certain  that  the  stables  wonld  be  a  Did' 
sance,  the  probability  is  that  it  wooid  not  be. 
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all  tbi  jcdgbs  pbbsbnt. 

XTpon  the  ope&iDg  of  the  Court,  Judge  Nisbet  annoanced 
the  death  of  the  Honorable  Wh.  C.  Dawson  of  OreeDsboTO, 
and  moved  the  appoiotmeiit  of  a  committee  to  report  to  this 
Conrt,  on  Mosday  morning  next,  Boitable  resolutions  in  rela- 
tion thereto,  which  was  seconded  bj  Col.  Henry  0,  Lamar. 

Whereupon,  Hon.  E.  A.  Niabet,  Col.  Henry  G.  Lamar^ 
Bon.  Lott  Warren,  Col.  Hines  Holt  and  CoL  Washington 
Foe,  were  appointed  that  committee. 


MovDAT,  80th  Juvb. 
^te-  comiaittee  appointed  to  report  up<»i  the  death  of  the- 
Bob.  W<H.  C.  DAWtiON  beg  leave  to  aabmit  the  following 

REPOET: 

Resolved,  Ist.  That  it  ia  matter  of  seriooa  reflection,  as 
well  as  profound  regret,  that  within  a  few  years  so  many  of 
the  leading  minda  and  beautiful  ornaments  of  the  profession 
have  been  summoned  to  the  grave.  Chablton,  DonaHER- 
TT,  Colquitt,  Bkrrien,  Miller  and  others,  with  startling 
rapidity,  have  followed  each  other  from  the  scenes  of  earth 
to  the  realities  of  eternity !  The  places  that  knew  them — the 
bar — the  Senate — the  walks  of  private  life  and  their  own 
fire^idra — know  them  no  more !  Still,  they  live  in  the  record 
of  their  virtues,  in  the  memory  of  affection  and  of  friendship, 
and  in  the  recognition  of  their  genius  and  learning. 

They  were  the  guiding  lights  of  this  bar;  and  it  is  a  pride 
and  a  solace  to  know,  that  though  dead  they  yet  speak !  To 
the  brilliant  list  of  departed  worthies,  it  is  now  our  painful 
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/^'  Tribute  ofBwpKt  to  Hemorr  Htm.  Wn.  C.  D»irMa. 

dnty  to  add  the  Hod.  Wiixiah  Crosby  DAiraoH,  trho  died 
at  bis  residence  in  Greensboro  in  the  month  of  May  last- 

Megolved,  2d.  That  whilst  we  rejoice  ia  that  our  brother 
died  in  the  full  vigor  of  hiB  faculties,  bodilj  and  mental,  be- 
fore age  had  impaired  his  capacity,  either  for  enjoyment  or 
for  the  duties  of  his  high  station,  ve  tnonm  his  departure  at 
a  time  when  those  faculties  gave  promise  of  long  nsefalnraft- 
to  the  State  and  the  Nation. 

Segolved,  Sd.  That  we  who  knew  him  (and  he  was  known 
to  the  bar  and  people  of  Georgia  more  generally  as  a  famit 
iar  ac(|uaintance  than  almost  any  man  in  the  State)  real- 
ize his  removal  from  our  social,  political  and  professional 
circles  as  a  personal  bereavement.  And  many,  very  many, 
beyond  the  limits  of  our  own  State,  have  beard  the  uiuoBBce- 
ment  of  bis  death  with  the  most  poignant  angoiab ;  for  to  a 
greater  extent  than  most  men,  be  possessed  the  power  of 
eliciting  and  securing  the  affection  and  esteem  of  all  who  had 
the  good  fortune  of  coming  wtthis  the  inflnenoe  of  his  agree- 
able manners  and  genial  spirit.  Folitioal  rivalry  and  party- 
Btrnggles  bad  no  power  to  oool  his  friendship  and  to  heat  his 
adTorflaries.  Men  differed  with  and  approved,  but  at  the 
same  time  loved  and  respected  him. 

Resolved,  4th.  That  we  testify,  that  with  industry  ukd  hon- 
or he  performed  the  duttes  of  a  lawyer ;  that  with  imparl- 
ity  and  ability  he  adminiBtered  the  law ;  that  with  fidelity 
and  assidaity — with  conscieotionsnees  and  efficiency — he  ex- 
ecuted  the  numerous  public  trusts  to  which  he  waa  calleil, 
and  that  we  respect  and  would  emulate  those  qnalities  of 
head  and  heart  which  raised  him  from  oodiBtinguisfaed  and 
Bot  very  propitious  beginnings,  to  Senatorial  dignity,  and 
then  sustained  him  respectably  among  the  greatest  minds  of 
the  Nation. 

Retolved.  5tb.  That  be  is  cbiefiy  to  be  admired  for  the 
amiable  virtues  of  private  life.  His  hand  waa  ever  opened 
to  the  calls  of  charity ;  bis  means  were  liberally  appropriated 
to  the  necessities  of  bis  relations ;  bis  house  was  the  seat  of 
a  frank,  free  and  profuse  hospitality ;  utd  ui  bia  family  be  n^ 
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^oreed  and  obeyed  bat  one  law,  and  that  wu  the  law  nf  liind- 

•  ReMolveci,  6th.  That  these  multipljing  memorials  demon- 
•trate  the  inevitable  certainty  of  death,  and  that  neither 
■wealth,  Qor  honors,  nor  genius,  nor  learning,  nor  Bocial  posi- 
tion, can  for  one  moment  postpone  the  advent,  and  that  they 
imperiouely  warn  ua  also  to  be  ready,  bo  that  when  called  we 
may  go  in  peace. 

Reaolved,  7th.  That  these  resolutions  be  entered  on  the 
minntes  of  this  Conrt ;  that  they  be  published  in  the  city  pa- 
pers, and  a  copy  be  transmitted  to  the  family  of  the  de- 
ceased. 


To  which  his  Honor,  Judge  Luif  pkin,  replied : 

Judge  Dawsoit  acted  a  prominent  part  in  the  State  and 
Nation  for  more  than  thirty  years.  Ue  was  one  of  two  of 
4lie  most  efficient  Senators  of  the  Congress  of  the  United 
'States.  He  was  the  intimate  and  cherished  associate  of  Ctay 
aad  Webster,  the  trusted  and  confidential  adviser  of  Preu- 
dent  Fillmore  ;  and  thus  distinguished  and  honored,  be  was 
no  ordinary  cttiMn. 

Bat  after  all,  it  is  as  a  man  that  those  who  knew  the  de- 
ceased best  will  love  to  contemplate  him.  There  was  a  daily 
fbeatity  in  his  Itfe  which  won  every  heart.  He  was  benevo- 
dent,  liberal  and  charitable,  in  the  best  and  broadest  sense  of 
ithoae  terms.  His  mansion  was  ever  the  home  of  the  moat 
•elegant  hospitality,  and  the  invitation  was,  "  come  one,  come 
»1L" 

The  flatterers  of  George  IV.  of  England,  were  aecns- 
tomed  to  speak  of  that  royal  debauchee,  as  the  "fint  0-entU- 
nwm  in  Europe."  How  much  more  properly  might  Wii.  C. 
'  Dawson  be  held  op  to  the  imitation  of  all,  and  especially  the 
Toang,  as  the  first  getttleman  in  Georgia.  To  the  bar  and 
people,  his  example,  in  this  respect,  has  been  of  inestimable 
wtio».    May  it  long  be  remembered. 
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Tribale  of  Baipect  to  Hamorj  Hod.  Wm.  0.  Okmom. 

While  the  deceased  never  forsook  the  political  ptinapUb 
which  he  first  embraced,  bat  ratified  his  confidence  in  theft 
to  the  last,  be  was  neTertheless  always  remarkable  for  his 
moderation ;  and  even  by  his  political  opponents,  no  onfly  in 
matters  of  personal  delicacy  and  difficulty,  ma  confided  ia 
more. 

Is  not  the  death  of  snob  a  man,  in  ihe  prime  of  manhooc^ 
a  great  public  loss  ?  Ko  wonder  that  mourners — colleote^ 
many  of  them,  from  neighboring  towns — assembled  to  wit- 
ness his  fnneral.  His  death  stirred,  apparently,  the  popular 
heart  more  than  that  of  the  great  Troup  himself,  or  any  otha 
cotemporary.  The  truth  is,  no  one  had  more  friends  or  fewer 
enemies. 

The  departure  of  such  a  man  so  suddenly,  severs  so  many 
ties — interrupts  so  many  delights — withdraws  so  many  confi- 
dences— ^leaves  such  an  aching  void  in  the  hearts  of  family 
•nd  friends,  and  snob  a  senee  of  desolation  among  associate 
that  while  we  bow  submissirely  to  the  Dinne  decree,  our  grieft 
ounot  but  ponr  tbemselTes  oat  in  heartfelt  lamentations. 
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AB61TED  AND  DETEBHINED 

IN  THE 

^UPftEME  COURT  OF  THE  STATE  OF  GEORGU. 
AT  ATLANTA. 

AUGUST    TERM,    1856. 

PrMBnt— JOSEPH  H.  LUMPKIN,  1 

HENRY  L.  BENNINO,    [Jiifm. 

•CHAS.  J.  Mcdonald.  J 


No.   96. — W.  R.  MmiPHET,  plaintiff  in  error,  va,  A.  MuB- 
PHET,  sdmiQiBtrator,  &c.  defendant  in  error. 

.fl.]  A  irUl  bmd  in  It  thete  word* :  "Tt  iatey  Will 'and  deiira  that  the  irholo 
of  Mj  «tUtc,  both  Toi  mod  penoiwl,  Aall  rnnaln  la  tbs  pouwilon  oTmj 
belOTcd  wife,  Elilabetb  Hont,  durjog  her  lire  or  widowhood,  and  for  h«r  to 
bBTs  the  Tree  use  nad  oecapation  thereof,  together  with  the  proSti  arising 
tbertftrom":  ffeU,  thti  the  effect  of  the  trorda  wm,  lo  give  to  Blitabelli 
Bon,  for  bar  lift  or  wMowbood,  th«  bm  of  tbe  whole  estate,  knd  alio  to 
.  ^TB  her  tbtt  profiu  «f  Iks  whole  eilBle. 

£1.]  ^eV,  farther,  that  the  etreet  of  the  wordiwsl,  motto  giTebepaU  of  tlM 
nuktared  crop  an  band  at  tbe  time  of  her  deMb,  leti  4he  eipenic*  of  th* 
jeu',  but  oDlj  all  of  the  crop  less  those  eipeasea,  and  Im  a  luppoTl/er  [Ac 
mgrMt  and  tlodc,  ^e.  until  a  new  crop  could  be  made. 

[S-l  AndA<iU,itiIiraTthar,  tbatthe  werda  " profit* ariiiDgthererrom,"  meant 
proiti  to  aiw*  afitr  the  tettator'i  deatlc 


"Judge  UcDoNALD  was  campelled,  b;  indisposition,  lo  leare  tbe  Court  bi 
fbre  Kt  adjmirninent. — RiPOHtaa. 
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Mwphejr  ra.  Harpbey,  kdn'r. 

In  Eqnitj',  in  Monroe  SaperioT  Court.  Tried  before  Jodge 
Gbbbk,  Febmar;  Term,  1856. 

The  bill  was  Sled  bv  the  defendant  in  error  against  Uu 
pluntiff  in  error  for  account  and  aettlement  onder  the  follow- 
ing faots : 

John  Horn  died  in  February,  1840,  having  a  short  time 
preTioosIy  made' his  last  irill  and  testament,  bj  which  be  ap- 
fointed  the  plain^ff  in  error  his  executor. 

After  making  specific  bequests  of  hia  land  and  negroes,  he 
^devised  the  whole  of  bis  estate  to  his  wife  during  her  life  or 
vidowbood,  as  follows : 

7.  **  It  is  my  will  and  desire  that  the  whole  of  m;  estate 
both  real  and  personal,  shall  remain  in  the  possession  of  my 
lieloTed  wife,  Elisabeth  Horn,  during  her  life  or  widowhood, 
and  for  her  to  have  the  free  use  and  occnpation  therecrf^  to- 
other with  the  profits  arising  therefrom;  and  at  her  death 
or  marriage,  it  ie  my  desire  that  all  my  estate,  not  heronbe- 
fore  disposed  of,  be  collected  together,  inventoried  and  ap- 
praised, and  that  my  executor  causo  the  same  to  be  sold  to 
the  highest  bidder,  at  public  sale,  and  to  the  best  adrantage 
for  cash.  And  it  is  farther  my  desire,  that  my  exeentor  pro- 
ceed to  collect  all  my  promissory  notes,  bonds  and  eveiy 
kind  of  chose  in  action,  and  convert  the  whole  into  cash,  sad 
flonnect  the  same  with  the  money  rused  from  my  estate  >i 
aforesaid,  and  make  them  one  general  fund ;  which  I  destn 
may  be  disposed  of  as  directed  in  the  following  part  of  this, 
my  last  will  and  testament." 

Upon  the  death  of  the  testator,  Elisabeth  Horn,  Ids  widow, 
.  took  possession  of  the  whole  of  his  estate  and  remained  ia 
possession  until  her  death  in  1842;  a  short  time  previoas  to 
which,  she  also  made  her  last  wilt  and  testament,  by  which 
she  directed  the  whole  of  her  estate,  without  specifying  is 
what  it  consisted,  to  be  divided  into  four  equal  parte  and  dil- 
tribpted  among  her  four  grand- children.  Upon  the  death  of 
John  Horn,  the  plaintiff  in  error  proponuded  his  will  forprobst^ 
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Vbicli  was  duly  proTen  »nd  admitted  to  record.  He  wu 
qualified  as  ezeontor  of  the  will,  and  prooe«ded  to  bare  an 
inventorr  and  appraisement  of  the  estate  of  John  Horn  made, 
and  took  the  management  of  the  same  as  the  agent  of  Elisa- 
beth Horn,  daring  her  life.  Upon  her  de&tfa,  be  dtaposed  of 
the  estate  of  John  Horn,  together  with  the  profits  arising 
therefrom,  during  the  time  it  was  held  by  Elisabeth  Horn, 
onder  the  will  of  John  Horn. 

The  defendant  in  error  having  obtained  letters  of  adminis- 
tration, with  the  will  annexed,  of  Elizabeth  Horn,  deceased, 
filed  bis  bill  against  the  plaintiff  in  error  for  an  kcoonot  and 
settlement,  claiming  the  profits  which  accrued  from  the  estate 
of  John  Horn  from  the  time  of  bis  death  ontil  the  death  of 
bis  wife,  as  belobging  to  her  estate. 

The  plaintiff  in  error  answered  the  bill,  denying  that  Eliz-' 
abeth  Horn  bad  or  owoed  any  property  at  her  death  or  at 
any  other  time,  so  far  as  he  knew ;  that  the  profits  arising 
{rom  the  estate  while  it  was  in  her  possession,  belonged  to  the 
.  estate  of  John  Horn,  and  were  properly  distributable  under 
his  will.    The  answer  stated  the  net  amonnt  of  the  profits 
daring  the  three  years  the  estate  was  held  hy  Elizabeth  Horn, 
and  contained  as  an  exhibit  an  exemplification  of  inrentoriea 
and  appraisements  of  the  estate  of  John  Horn  immediately 
after  his  death  and  the  death  of  his  wife ;  by  which  exempli- 
fication it  appeared  that  at  the  time  of  the  death  of  the  testa- 
tor, be  bad  on  band  abont  60.000  pounds  of  seed  cotton. 
The  exemplification  also  contained  a  retnru,  made  by  the 
plaintiff  in  error  as  the  exeontor  of  John  Horn,  in  Jannary, 
1841,  of  the  sale  often  bales  of  cotton,  stated  in  the  answer 
to  be  the  crop  of  1840,  and  also  the  sale  of  thirty-nine  other 
bales  of  cotton.     The  exemplification  fnrther  contained  the 
amount  of  the  matured  crop  on  hand  at  the  death  of  Eliiv 
beth  Horn,  consisting  of  corn,  fodder,  oats,  wheat,  bacon, 
lard,  kc. 

It  was  proven  by  the  answer  of  John  Kennedy  to  interrog- 
atories, that  two  or  three  negroes  were  purchased  by  the 
plaintiff  iu  error  for  Mrs.  Horn  after  the  death  of  her  bofr- 
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UoiptuiT  vt.  UorplMA  iidn'r. 

tABd  « J  befiore  b«r  death,  bat  he  did  oot  know  at  That  [oiNr 
«R  mUt  whose  mnu^. 

GooDBel  for  the  plaintiff  io  errw  reqaeeted  the  Court  to 
charge  the  Jor^,  that  under  the  7th  item  of  the  will  of  John 
Horn)  Elisabeth  Horn  took  only  a  life  interest  in  the  profits 
arising  fiom  the  property  while  in  her  possession ;  and  at  tha 
termination  of  her  widowhood,  ,the  defendant  was  entitled  to 
take  poBBession  of  the  whole  and  dispose  of  it  as  directed  t^ 
the  will  of  the  testatw ;  which  charge,  the  Conrt  refuB«d  to- 
{^e,  but  charged  the  Jury  that  the  will  of  John  Horn  eoa- 
Teyed  the  osb  and  ooonpation  of  his  estate  to  Mrs.  Horn  for 
and  during  her  natural  life  or  widowhood,  and  in  the  opinion 
of  the  Court,  the  testator,  nnder  the  7th  item  of  his  will,  gave- 
to  his  widow,  absolutely,  all  the  net  proceeds  arising  &om  hi» 
estate  during  her  life  or  widowhood. 

The  Jnry  returned  a  Terdict  for  the  complunaat  for  914.- 
904  SS. 

Counsel  for  defendant  moved  for  a  new  trial  on  the  fi}lIov- 
ing  grounds : 

Ist  Beoanae  1^  Court  erred,  in  ohuging  the  Jury  that 
Elizabeth  Horn  took  an  absolute  interest  in  the  profits  of  tha 
estate  of  John  Horn,  nnder  the  will  of  Jc^  Horn. 

Sd.  Because  the  Court  erred  in  charging  the  Jury  that  tl» 
matured  crop  on  hand  at  the  death  of  Mrs.  Horn,  after  pay- 
ing expenses  for  that  year  ont  of  it,  was  net'proceeds,  and  be- 
Imged  to  Mrs.  Horn's  estate. 

8d.  Because  the  verdict  of  the  Jury  was  eoatnry  to  the- 
findence. 

Which  motion  was  refused  by  the  Conrt,  and  Comuel  for 
&e  def<»idant  excepted ;  and  this  decision  is  assigaed  for  m~ 


CABAmsa  k  Futokabd,  for  plaintiff  in  error. 
Wbitti.b,  for  defendant  in  error. 
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By  the  Oonrt. — BsssiSQ,  J.  deliveriog  the  opinion. 

The  Court,  in  &  part  of  its  charge  to  the  Jury,  aud,  "  that. 
the  will  of  John  Horn  conveyed  the  nse  and  oconpstion  of' 
hie  estate  to  Mrs.  Horn  for  and  during  her  natural  life  or 
vidowhond;  and  in  the  opinion  of  the  Court,  the  testator,  Ma~. 
der  the  7th  item  of  his  will,  gave  to  hie  widow,  abaolutoly,  all 
the  net  proceeds  arising  from  his  estate  during  her  life  or 
iridowhood." 

Was  this  a  correct  view  of  the  will  ?  That  is  the  first  ques- 
tion. 

We  think  it  was.  It  expresses  the  grammatical  import  of* 
the  item  to  which  it  refers.  In  order  to  make  that  item  mean. 
that  Mrs.  Horn  was  to  have  no  more  than  "  the  free  use  and 
occupation"  of  "  the  profits  arising  from"  the  estate,  we  have- 
to  Bnpply,  immediately  before  these  last  quoted  words,  thO' 
expression,  "  the  free  use  and  occupation  of,"  bo  as  to  maks 
this  part  of  the  item  read  thus:  "It  is  my  will  and  desir» 
that  the  whole  of  my  estate,  both  real  and  personal,  shall  re- 
rnsin  in  the  possession  of  my  beloved  wife,  Elizabeth  Horn, 
dniing  her  life  or  widowhood,  and  for  her  to  have  the  free' 
lue  and  occupation  thereof,  together  with— f^  free  use  and 
occupation  of — the  profits  arising  therefrom." 

But  it  is  a  general  rule  of  interpretation,  that  we  are  not 
st  liberty  to  supply  words,  if  the  sense  does  not  require  it— 
that  we  are  not  at  liberty  to  imply  a  meaning,  if  a  meaning 
IB  expressed. 

The  expressed  sense  of  the  item  is,  that  Mrs.  Horn  is  to 
have  one  thing  together  with  another  thing.  She  is  to  have 
the  vae  of  the  whole  estate;  this  is  the  one  thing.  She  is  to 
have  the  profits  arising  from  the  whole  estate ;  this  is  the 
thing  which  she  is  to  have,  together  with  the  use  of  the  whole 
estate.  These  are  the  two  things  which  she  is  to  have.  This 
18  the  sense  which  the  item  exprettt*. 

And  there  is  another  reason  or  two  going  to  show  that  this 
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irss  the  sense  inteaded.  The  word  "  occupation,"  is  a  word 
not  well  ad^tted  to  the  word  "pr<^tB."  We  ny  men  use 
profits,  enjoj  profits ;  but  we  never  say  that  men  occupy  pio- 

<ltB. 

This  sense  makes  the  will  natural  and  reasonable — the- 
odter  makes  it  unnatural,  unreasonable.  It  ia  the  dictate  of' 
nature  and  reason,  that  men,  when  they  eome  to  die,  shoold- 
kaye  their  wives  something  more  than  a  bare  subsistence. 
That  this  old  woman  should  have,  during  the  little  remnant 
of  her  life,  the  whole  profits  of  the  estate,  would  much  more 
Bearly  accord  with  this  dictate,  than  that  she  should  have  on- 
ly the  use  of  those  profits  would. 

[1.]  We  agree,  then,  with  the  Court  below  thus  far,  in  its 
interpretation  of  this  item  of  the  will. 

But  we  do  not  agree  with  the  Court  in  its  furUier  interpre- 
tation of  this  item.  The  Court  further  charged  the  Jury, 
*'  that  the  matured  crop"  on  hand  at  the  death  of  Mrs.  Hom» 
after  paying  expenses  for  that  year  out  of  it,  was  net  pro* 
eeeds,  and  belonged  to  Mrs.  Horn's  estate." 

The  -testator's  intention,  as  it  seems  to  us,  was,  to  keep  up- 
the  body  of  his  estate  dnriog  the  Itfu  or  widowhood  of  Mrs. 
Horn,  to  give  her  during  that  time  the  use  of  the  estate;  and 
to  give  her,  absolutely,  whatever  should  proceed  from  the  es- 
tate over  and  c^ovt  what  should  be  required  for  keeping  vf- 
the  eitatt.     Snch  overplus  would  be  all  that  could  be  *'pn>- 

If  we  are  right  in  this,  Mrs.  Horn  was  entitled  to  no  more, 
as  to  the  crop  on  band  at  the  time  of  her  death,  than  she  had 
heen  entitled  to  as  to  any  other  crop ;  andastoanyotbwcrt^ 
she  had  been  entitled  only  to  what  remained  of  it  after  there- 
was  set  apart  enoagh  of  it  to  keep  up  the  body  of  the  estate ; 
that  is,  enough  of  it  to  support  the  property  nntil  the  time 
'  when  the  next  year's  crop  should  be  mature. 

The  next  and  only  remaining  point  is,  whether  die  verdiot 
was  contrary  to  the  evidence. 

And  the  verdict  is,  we  think,  larger  than  the  evidenoe  «a- 
thorised  it  to  be. 
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The  Jury  moBt  hftve  allovect  the  complainant  some  tbingg 
to  which  he  WM  not  entitled.  What  these  were,  to  cannot 
certainly  know,  as  the  rerdict  is  a  general  one. 

We,  therefore,  can  only  mention  some  things,  which,  if  the 
Jury  allow  them  to  him,  they  allowed  to  him  improperly. 

[3.]  Thirty-nine  of  the  balea  of  cotton  specified  in  William 
Murphey'a  return,  made  to  the  Court  of  Ordinary  for  3841 
were,  it  is  to  be  presumed  from  the  evidence  as  it  stunds  be- 
fore US,  the  proceeds  of  the  fifty  thousand  pounds  of  deed 
■cotton  mentioned  in  the  inventory  of  John  Horn's  estate ; 
that  is,  were  the  proceeds  of  cotton  not  raised  by  Mrs.  Horn 
■afler  Mr.  Horn's  death,  but  of  cotton  left  by  Mr.  Horn  at 
his  death.  These,  if  profits,  were  profits  arisen  to  the  testa- 
tor at  the  testator's  death — not  profits  "arising"  to  his  leg- 
atee af^er  his  death. 

If  these  thirty-nine  hales  were  the  proceeds  of  such  seed  ' 
•cotton,  the  Jury  should  not  have  allowed  the  complainant  any 
thing  for  them. 

It  seems  that  Elizabeth  Horn  purchased  two  or  three  ne- 
groes. The  complainant  is  not  entitled  to  the  negroes,  and 
also  to  such  part  of  the  "  profits"  of  the  estate  as  went  to  pay 
for  tbem.  ThiB.iB  maoifest.  All  that  he  can  be  entitled  to 
is  the  negroes,  their  increase,  if  any,  and  their  hire,  if  any. 

The  matured  crop  on  hand  when  Mrs.  Horn  died,  lesa  the 
year's  expenses,  was  probably  allowed  to  the  complainant  by 
the  Jury,  as  the  Court  told  them  they  might  allow  it  to  liiia. 
We  think  the  Jury  should  also  have  deducted  from  this  ora|> 
anch  a  part  of  it  oa  would  have  sufficed  to  keep  up  the  body 
of  the  property  until  another  crop  should  be  made. 

^There  may  or  may  not  be  other  items  of  demand  in  the  ease 
which  the  Jury  allowed  to  the  complainant,  and  which  they 
Bboaid  not  have  allowed  to  him.  Ae  to  that,  we  do  not  nU- 
-dertake  to  speak. 

We  merely  say  that  we  cannot  find  evidence  in  the  case  to 
support  so  large  a  verdict ;  and  this  is  all  that  we  can  say, 
poeitirely,  on  the  present  point. 
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-AMoa  W.  Hammond,  plaintiff  ia  error,  va.  Alfbsd 
Hammond,  defendant. 


[1.]  The  Statute  of  LimitationB  does  not  commcDce  to  ran  in  faror  of  od« 
partner  against  another,  erea  nfler  a  dissolution  of  the  partnership,  ailong 
M  there  are  debu  due  ttoia  the  pitrtaership  to  be  paid,  or  debts  dne  to  it 
to  be  collected. 

[3.]  Nor,  M  long  at  either  of  these  things  is  so,  is  t,  partner  barred  aa  aguut 
his  co-partner,  bj  the  principlrs  of  slaJe  demand. 

In  Equity,  in  Monroe  Superior  Court.  Decided  hy  Judge 
Starke,  August  Term,  1855. 

This  bill  was  filed  in  January,  1853,  and  charged,  that  in 
1832  complainant  and  defendant  entered  into  partnership 
together,  in  Ruckersnlle,  Ga.  under  the  name  and  stjle  of 
A.  h  A.  W.  Hammond,  in  the  business  of  merchandize ;  that 
bj  the  terms  of  partoersbip  they  vere  to  share  equally  la 
profits  and  losses ;  that  they  commenced  business  on  a  stock 
of  $20,000  and  continued  about  eight  years,  during  vhich 
time  they  purchased  stock  to  the  amount  of  about  (20.000 
per  annum,  which  was  sold  at  a  clear  profit  of  about  fifty 
per  cent. ;  that  daring  18S4  and  1886,  complainant  paid  into 
Baid^firm  $1,020  more  than  he  took  out,  and  also  pnrchued 
eottoQ  which  waa  sold  by  the  firm,  for  which  he  advanced 
92.000 ;  that  during  the  years  1836,  18S7  and  1838,  com- 
plainant loaned  money  to  said  firm  at  Tariooa  timee,  (ot 
which  he  took  notes  amonntiug  in  all  to  $11,589  18 — on  aSi 
of  which  notes  are  email  credits  dated  in  1841  and  1813; 
that  one  of  said  notes  was  under  seal,  dated  April  29,  1837, 
for  82.710  82,  all  which  notes  he  still  holds. 

That  in  1838,  one  Gibbs  entered  the  firm  as  a  partner,  and 
in  about  a  year  thereafter  withdrew  by  agreement  of  all, 
without  any  liability  or  any  further  claim  on  the  firm ;  that 
in  March,  1839,  complainant  paid  for  the  firm  of  Hammonds 
frOibbs  82.138  12,  and  on  July  9th,  1838,  $201  50,  for 
Thick  the  firm  of  A.  &  A.  W.  Hammoad  agreed  to  be  liable; 
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that  on  the  19th  April,  1839,  Amos  Hammond  acknowledged, 
is  writing,  that  Alfred  Hammond  had  paid  out  for  the  firm, 
to  rariouB  persons,  the  Bum  of  81.858  49;  that  on  the  9th 
Janiurj,  1840,  headvanced  to  the  firm  8660  36,  for  which  ha 
took  a  note. 

That  during  the  time  the  firm  did  business,  Amos  W. 
Hammond  had  sole  and  exclusive  control  and  management 
thereof,  and  kept  all  the  books,  &o.;  and  that  during  that 
time  he  took  for  his  own  use  from  the  funds  of  the  firm, 
large  sums  of  money,  shout  $80,000,  among  which  was  the 
sum  of  8800  to  pay  lawyer's  fees  in  a  case  of  his  own,  8^00 
to  buy  a  law  library  and  8700  to  payfor  a  house  in  Cullo- 
den  ;  that  nose  of  these  sums  are  entered  on  the  books ;  that 
besides  said  Bum  of  830.000  aforesaid  not  charged,  there  is 
charged  against  him  on  the  books  and  unsettled,  the  sum  of 
«bont  87-000  on  account. 

That  on  the  11th  January,  1840,  said  partnership  was  dis- 
solved, and  all  the  books  and  asseta  of  the  concern  were 
tamed  over  to  the  complainant  for  the  purpose  of  settling  up 
the  business ;  that  he  received  goods  to  the  value  of  81*- 
976  43,  and  noteB  and  book  accounts,  good  and  bad,  to  the 
amount  of  85.220  96,  out  of  all  which  he  realised  87.552  10; 
that  the  firm  was,  at  the  time  of  dissolution,  indebted  to  per- 
sons other  than  coniplainant,  the  sum  of  812.693  67,  all  of 
«htch  he  has  paid  off. 

To  the  bill  were  attached  scheduleB  of  the  receipts  and 
diflbarsementB  of  complainant,  from  which  it  appeared  that 
the  collections  were  all  made  previous  to  the  year  1845,  ex- 
cept the  following  items : 

1846.    J.  H.  Reynold,  837  81— interest,  $18  86. 
May,  1847.     E.  H.  Worrall,   80S  65— interest,    822  44 
Feb.  1850.     R.  Cosh's  jE. /a.  8190  34— interest,   823  88 
Dec.  18,  '51.     Note  R.  McMillan,  832  87— int.  fl  74 

And  the  payments  were  all  previous  to  1845,  except  the 
dQ>llowing : 
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Jan.  7, 1845.  Note  to  B.  Thorntoo,  $500— int.    $304  31 
April  26,  1845.     T.  C.  Wilhite,  «16  50—    "  9  64 

Dflo.  29, 1845.  NotQ  to  B.  Thornton,  tlOO—*'  6S  00 

And  8B  ezeoQtion  in  f»Tor  of  B.  Thornton  on  a  jadgment 
Tecovered  Sept.  Term,  1852,  of  Elbert  Saperior  Court, 
ttgainat  A.  k  A.  W.  Hamraond,  for  $1,458  73,  principal,  and 
$156  80,  interest,  which  judgment  the  bill  charged  to  be  on 
a  note  of  said  firm,  but  did  not  describe  the  aote.  This  exe- 
ention  had  been  levied  on  a  house  and  lot  of  said  firm,  whioh 
.sold,  in  Dec.  1852,  for  $200,  and  the  remainder  was  pud  by 
■complainant  in  1858. 

The  bill  charged,  that  in  April,  1842,  complainant  becom- 
ing apprehensiye  that  the  Statute  of  Ltmitationa  might  bar 
bis  claims  against  said  defendant,  so  that  in  case  of  defend- 
«nt'8  death,  be  might  lose  them ;  and  defendant  being  a  law- 
yer,  and  complainant  having  great  confidence  in  bim,  he  ap- 
plied to  said  defendant  on  that  subject,  and  received  from 
liim  the  following  letter : 

"  Elbbrtom,  25tb  April,  1848. 
Mr.  A^ed  Sammond  : 

Although  accounts  between  merchant  and  ^le^ 
■chaiit  are  not  operated  apon  hj  the  Statute  of  Limita- 
tions, and  altbongh  ife  liaUi  been  alwajs  by  our  Conrli 
so  determined,  yet  it  may  happen  that  some  of  oar  Conrti 
may  construe  the  Statute  otherwise  hereafter ;  and  if  so,  my 
dying  intestate  may  make  those  who  choose  to  represent  me, 
to  avoid  the  payment  of  the  balance  now  due  to  you  from  me 
-«D  account  of  the  bosineBB  between  A.  &  A.  W.  Hammond 
At  Enckersrille. 

Kow  to  avoid  ^is,  and  to  place  it  beyond  all  uncertuntj' 
or  doubt,  I  do  hereby  acknowledge,  that  up  to  this  thus  we 
Aare  never  settled  the  basiness  of  that  &rm. 

(Signed,)  AMOS  W.  BAMMOND." 
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Uy  vhich  letter  oomplainant  chained  that  he  wu  decMred 
and  prevented  from  ooniDeiiaiiig  legal  prooftedingt  vithin  dot ' 
time.     Tbe  bill  prayed  for  an  account  and  relief,  kc. 

To  tkis  bill  defendant  demurred,  on  tbe  groond  that  tha 
bill  showed  on  its  face  that  the  claims  wwe  all  barr«d  by  th* 
Statute  of  Limitations;  and  if  any  items  were  not  barred, 
that  complainant  had  an  adequate  Common  Law  remedy  at 
to  Buch  items. 

Demurrer  likewise  for  uncertainty  and  multifarionsnoBS. 

The  Court  over-ruled  the  demurrer,  and  defendant  ezoepts 
to  that  decision. 

Underwood;  Hauhond  k  Sob;  Hdll,  for  plunttff. 

Flotd,  for  defendant. 

3^  the  Court. — Benninq,  J.  delivering  the  opinion. 

One  of  the  grcunds  of  the  demurrer  was,  that  the  bill  waa 
barred  by  the  Statute  of  Limitations ;  another  was,  that  tfa* 
bill  WAS  barred  by  the  principles  of  equity  relating  to  stale 
demands.  These  two  were  the  only  grounds  inaisted  upon  in' 
the  argument  before  this  Court. 

It  is  very  doubtful  vrhether  A  suit  by  one  partner  in  a  mer- 
-cantiJe  partnership  against  the  other  partners,  for  an  ae- 
connt,  is  within  the  Statute  of  Limitations  at  all ;  whether  it 
is  not  rather  within  the  exception  of  the  Statute — an  exeep- 
tion  which  includes  all  "  such  accounts  as  concern  the  trade 
of  merchandise  between  merchant  and  merchant,  their  fac- 
tors or  servants."  See  Robinton  V8.  Alexander,  {SSUgh; 
A^g.  Lira.  ch.  15,  §§13,  14.) 

However,  we  do_not  find  it  necessary  to  decide  this  ques- 
tion. 

Each  member  of  a  partnership  is  its  agent,  to  do  all  of  its 
business.  A  part  of  the  business  of  every  partnership,  is  the 
patyment  of  its  debt«  and  the  collection  of  its  credits.    Ab 
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long,  therefore,  as  there  are  debts  of  a  partDerahip  to  be 
paid  or  credits  of  it  to  be  collected,  there  is  bosiness  of  the 
partnerebip  remaioitig  to  be  done.'  There  may  be  debts  tsd 
credits  of  a  partifership  existing  after  a  dissolation  of  it; 
and  as  long  as  there  is  any  business  of  the  partnership  re* 
maining  to  be  done,  the  agency  of  each  partner  being,  as  it 
is,  an  agency  to  do  the  whole  partnership  bnsiness,  contin- 
ues.  But  as  long  aa  an  agency  lasts,  the  Statute  of  Limits- 
tioDB  does  not  be^n  to  run,  as  to  the  matters  of  the  agency, 
betveen  the  principal  and  the  agent ;  therefore,  as  long  u 
there  are  debts  of  a  partnership  to  be  paid,  or  credits  of  it  to 
be  collected,  the  Statute  of.Limitations  does  not  begin  to  run, 
as  to  the  account  between  the  partnership  and  any  of  its  mem- 
bers. 

And  when  the  Statute  does  not  run  as  to  the  account  be- 
tween the  partnership  and  the  members,  it  does  not  run  as 
to  the  account  between  one  partner  and  the  other;  for  in  re- 
ality, that  account  is  between,  not  one  partner  and  the  other,. 
Int  between  the  partners  and  the  partnership.  He  owes  the 
partnership  bo  much — the  partnership  owes  him  so  mnch — 
not  he  owes  the  other  partners  so  much,  the  other  partners 
owe  him  ao  much.     His  suit  is  against  the  partnership. 

In  1847,  1850,  1851,  Alfred  Hammond,  the  partner  whose 
representative  is  the  complainant  in  the  bill,  collected  debts 
dae  the  partnership.  In  1853,  he  paid  a  debt  doe  from  H. 
The  bill  was  comnfenced  in  January,  185S ;  so,  that  wit^ 
six  years  of  the  commencement  of  the  suit,  there  had  been  in 
existence  debts  due  to  and  from  the  firm.  Nay  more :  at  the 
Tery  time  when  the  suit  was  commenced,  there  was  still  out- 
standing a  large  note  not  due,  belonging  to  the  firm,  on  Amos 
W.  Hammond,  the  partner  who  is  the  defendant  in  the  bill 

[1,]  It  is  therefore  manifest,  that  according  to  the  ptind- 
pies  above  stated,  the  suit,  when  commenced,  was  not  barred, 
by  the  Statute  of  Limitations. 

And  for  the  same  reasons,  the  suit  was  not  barred  by  the- 
principles  of  Squity  relating  to  stale  demands.  It  cannot* 
irith  truth  be  said  of  the  complainant,  that  "there  baa  bee8> 
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ffoaa  lachet  is  prosecuting  rigtits  or  long  and  ou-euonable 
ftf^eacence  ia.tbe  aeaettioa  of  adrerse  rights."  (2  Stcrjf't 
J?;.  §1520.)  One  large  item  IB  the  account  to  bo  settled^, 
i[«f,u(tt,dii«  ev&a  irheu.  the  suit  waa  commenced.  We  affirm 
tb^  ju4^Qtit,  of  the  Court  below  over-ruling  the  (Iemiirrer4 . 


Ifo.  98. — Bbhson  Roberts,  administrator  of  Jefferfion  Adams^ 
deceased,  plaintiff  in  error,  va.  William  Pbior,  defendaot 
in  error. 

[1.]  A  contrftct  for  the  hire  of  ■  atgro  at  a  itipnlatod  priM,to  be  paid  Mtti» 

«Bd  of  tha  year,  Is  a  liquidated  demand  and  bean  inteteal. 
[3.]  A  debt  U  liquidated  wheo  It  ii  certain  bow  much  \t  dne  and  wbcB  It  is 

[3.]  An  anliqnidatrd  clala  U  one  «Meb  one  of  the  perUei  to  ths  contraet 
«iOTfl|t  riftmTtmUft  eert*la. 

Asaumpnt,  in  Pike  Superior  Oonrt.     Tried  b«feK9i  Jndgft.n 
Gf^sik  April  Tenn,  18W, 

Beuoo  Boberts,  as  adminiitrator  of  JeSerson  Aduna, 
Itrongbt  an  action  of  aaaumpsit  against  William  Frjor,  on  th» 
f<^iriag  account: 

Wm  Pryor,'to  JefiWaeo  Adams,  Dr. 

1849.  Jan.  1.     To  hire  of  n^ro  boy  Jim  for  1848,  9220  00 

Int.  on  same  f<H-  d  years  to  Jan.  1.  1852,  (47  25 

1850.  "     "     Hire  of  negro  boy  Jim  for  1849,  0225  00 

Int.  for  two  years  to  Jan.  1852,  fSl  50 

1851.  "    "    Hire  of  negro  boy  Jim  for  1850,      (225  00 

Int.  tot  one  year  to  Jan.  1852,  915  75 

1852.  "    "     Hire  of  negro  boy  Jim  for  1851,      (225  00 
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Roberti,  adrn'r,  w.  Prior. 

'  The  defendant  pleaded  pajmeat. 

The  onlj  question  irhich  arose  m  the  progress  of  the  trial: 
of  the  eaosei  was  as  to  the  interest. ' 

Counsel  for  the  plaintiff  requested  the  Court  to  cb&rge  tbfr 
Jgr^,  that  plaintiff  was  entitled  to  recover  interest  on  the  bal- ' 
ADce  due  for  the  hire  of  the  negro  boy  Jim,  from  the  differ- 
ent dates  at  which  the  hire  was  due.  The  Court  refused  to 
give  the  charge,  and  decided  that  plaintiff's  clum  was  an  un- 
liquidated demand,  and  did  not  carry  interest. 

To  which  charge  and  refusal  to  charge  Counsel  for  plain- 
tiff excepted. 

Alford  k  Mooes;  Whittle,  for  plaintiff  in  error. 

Stabkb,  for  defendant. 

By  the  Court. — Ldmpeik,  J.  delivering  the  opinion. 

[1,]  Is  a  contract  of  hire  for  a  negro  at  a  stipulated  price 
to  be  paid  at  the  end  of  the  year,  an  open  account  or  a  liqu- 
dated  demand  ? 

[2.]  We  had  supposed  that  if  any  thing  was  settled,  this 
point  was.  In  Ni»bet  and  Lawton,  we  stated  the  mle  to  be, 
thftt  whenever  the  demand  was  fixed  and  oertain,  either  by 
(he  agreement  of  the  parties  or  by  operation  of  law,  tharit 
was  liquidated,  with  or  without  writing.  And  Mr.  Bmtvier 
says :  "  Liquidated"  is  that  which  is  made  clear,  certain, 
manifest ;  as,  liquidated  damages,  ascertained  damages ;  liq- 
uidated debt,  an  ascertained  debt,  as  to  amount.  A  debt  is 
liquidated  when  it  is  certain  what  is  due  and  bow  much  is  due : 
vara  cerium  vat  an  et  qHantum  debeatur.  For  although  it 
may  appear  that  something  is  due,  if  it  does  not  alsoi^pear 
-  llow  much  is  due,  the  debt  is  not  liquidated. 

[S.]  An  uoliquidated  claim  is  one  whieb  one  of  the  partie* 
to  the  contract  cannot  aloae  render  certain.  (2  Bowfitt'i- 
JbatP  Dictionary,  ja_  8&.) 
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We  despair  of  ever  stating  ttie  rule  vitb  more  perepicuity 
than  ve  have  already  done,  and  are  clear  that  the  plaintiff 
wu  entitled  to  interest. 


Ko.  99. — S.  S.  NoBRls,  plaintiff  in  error,  tx.  F.  S.  MilneE 
and  others,  defeodasts. 

[I.]  Where  secondar;  CTldence  has  eoae  to  lh«  Jor;  hj  cooMat,  and  lh« 
putj  oBering  it  has  acted  upon  it,  it  i«  not  error  ia  the  Court,  at  a  subtr- 
quent  stage  of  the  case,  to  refuse  to  withdraw  it. 

[1.]  A  limitation  in  a  deed  delermlaes  the  estate,  wben  (be  period  of  limita- 
tion arriTei,  without  entr;  or  claim.  But  a  condilioa  does  not  defeat  tha 
estate,  althougb  it  be  broken,  until  entrj  b;  the  grantororhiaheir*. 

£3.]  A  Btrangercanaot  take  advantage  of  the  breach  or  a  toodition  in  a  deed. 

Ejectment,  in  Kke  Superior  Court.  Tried  b^re  Judge 
Starkk,  October  Term,  1856.  "^ 

Tbis  action  vas  broogbt  to  recover  a  four  acre  lot  which 
bad  been  convened  bj  W.  R.  k  J.  B.  J<Hies,  to  the  plaintiffs 
as  tniBteee,  of  vhom  J.  B.  Jones  was  one,  for  a  school  lot. 
Ibe  deed  provided  that  whenever  it  should  cease  to  be.  used' 
for  that  purpose,  the  land  should  revert  to  the  grantors,  and 
the  grantees  should  be  aatborized  to  remove  such  buildinga. 
aa  the;  might  have  erected. 

There  were  on  the  lot  a  school  lioose  and  dwelliug,  and  it 
•  was  in  evidence  that  before  the  commencement  of  this  aotion 
tbe  trustees  bad  carried  away  the  school  boose.  The  defend- 
ant was  living  in  the  dwelling.  The  trustees  were  proved  to 
have  been  in  possession  of  the  lot  more  than  seveo  yeara  be- 
fore aait.comiDenced> 

In  the  progress  of  the  canse,  tbe  following  points  «'<'>«  : 
Thefluutifls  introduced  J.  B.  Jones,  who  stated  thai  Itoiad 
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beea  served  by  one  of  the  plaintifls  with  a  tubpttna  ducei  te- 
cum to  [M-odtice  a  deed  made  to  witness  and  bis  brother,!^, 
B.  Jones,  for  the  lot  in  dispote ;  that  before  said  snbptena 
was  served,  he  had  handed  the  deed  to  one  VTadsworth,  who 
had  been  present  during  the  present  term  of  the  Conrt ;  that 
Wadsworth  still  had  the  deed,  and  that  witness  bad  not  in- 
formed Milner  (who  had  served  the  subptena)  that  Wadsworth 
had  the  deed. 

Upon  this  showing,  the  Conrt  permitted  a  copy  from  the 
record  of  said  deed  to  be  read  to  the  Jnrj,  the  defendant  con- 
senting. 

Subsequently,  it  was  discovered  that  the  witness,  Jones, 
was  a  plaintiff  in  this  action  as  well  as  a  feoffor  in  the  deed 
to  them ;  and  defendant  moved  to  withdraw  sud  cop;  deed 

.  from  the  Jury,  which  the  Court  refused.  The  Court  was  re- 
'  qaflfted  to  (^arge  the  Jory,  that  as  under  the  deed  to  pl(ua< 
tiSa  the  land  was  to  revert  -when  said  premises  oeaAed  to  be 

'  80  used  for  a  school  house,  and  they  had  ceased  to  be  so  Used, 
that  the  plaintiff  could  not  recover.  This  the  Court  refused 
to  charge,  but  charged,  that  if  Korris  was  a  mere  tquatttr^ 
that  the  pluntiff  had  shown  title  «noagh  to  recover  agunst 

The  Jmry  found  for' plaintiff  and  defendant  excepts  tb  the 
'  'Mv«ral  mfiDgs  of  the  Court  above  stated. 

ThroBRirooD;  Haiiuoni>  b,  Son,  for  plai&tiff  in  error. 

^^MM^itn:  il^«tidatttB'itt-<ttor. 

Bg  the  Oimrt, — Luic^EiK,  J.  d^VBring  Uieopinion. 

[1.]  Ought  the  Oovrttohave  withdrawn  from  tbeJtt/tte 

■  copy  deed  from  the  Jones'  to  the 'trustees  of  the  aCadenqrt 

We  think  not.    It  had  gone  to  the  Jury  by  theoeascirt'Df 

defendant's  Coansel.    What  induced  tfaem  to  give  tiiateMi- 

-  sent  does  not  appear.    It  may  have  been  from  the  fact  that 

>4Le  original  -deed,  if  inusted  on,  toiM  iuiw  b»w'{n«dttW<L 
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17«ittier  could  tlie  Court  jadiciall;  know  what  induced  them 
to  call  upon  the  Court  to  levoke  their  consent  to  the  intro- 
'dnctton  of  this  copy.  Tfae^  stated  it  was  hecanse  they  bdd 
^isoorered  that  the  person  who  produced  the  deed,  under  a 
itidpcma  dueet  teeumy  was  one  of  the  lessors  of  the  plaintiff. 
And  thirmay  he  true.  But  how  could  the  Court  know  it  t 
And  sn^^ose  it  was,  was  not  the  party  guilty  of  culpable  n«g- 

'  ligeaoe  in  overlot^Dg  a  matter  apparent  on  the  face  of  the 
'declaration  ? 

Besides,  the  plaintiff  had  acted  upon  the  conseat  of  the  de- 
fendant, that  the  copy  deed  should  be  read  in  evidence ;  and 
perhaps  Mr.  Wadsworth,  who  had  possession  of  the  original 
deed  and  who  had  been  in  attendance  on  the  Court,  prepared 
to  produce  it,  it  may  be  if  found  necessary,  had  left,  bo  as  to 
make  it  impossible  to  supply  the  primary  proof,  should  the 
iSecondary  be  withdrawn. 

[2.^  Were  the  plaintiffs  entitled  to  recorer  possession  of 
the  premises  under  the  testimony  ?  Even  upon  the  riew  ta- 
ken of  the  case  by  the  defendant's  Counsel,  they  would  be  eQ< 
titled  to  recover  oue-balf  of  the  land.  His  position  is,  that 
the  paramount  title  was  out  of  the  tmsteen,  having  reverted 

-■rto  Wb.  R.  and  John  B.  Jmieef  the  fsoflttra  of  thetrtBtee«^'«n 
acconnt  «f  a  forfeitsre  of  the  oondStioni^n  whiirii  they  held : 
'that  is,  that  it  should  be  ased  for  school  parposes.    Now  ad- 

"^tiittingthis'to' be  true,  still,  as  John  B.  Jones  is  one  of  tlie 

^igrantors  of  the  trustees  and  lessors  of  the  plunti^  the  rer- 
•dJct  must  be  for  half  of  the  land. 

[9l3'^''*^'  aire  Ae  facts  ?  Korris  went  into  possession 
either  as  a  tquatter  or  as  the  tenant  of  the  trustees.  For,  al- 
^ongh  the  testimony  does  not  disolose  how  he  get  in,  the 
proof  is,  that  he  vent  in  while  the  possession  of  the  trustees 
"WOBiinued.  '  If  he  went  in  as  their  tenant,  he  cannot  dispute 
•his  landlord's  title.  If,  as  a  squatter,  be  held  in  subordina- 
tion to  the  title  of  the  true  owner,  which  at  the  time,  was  the 
'trustees.     In  any  event,  they  were  entitled,  therefore,  to  ^ect 
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SbannoD,  adrn'r,  m.  FuDar. 

Bat  what  has  Hr.  Norm  to  protect  tiimaelf,  apon  tka 
gronnd  that  the  condition  in  the  deed  from  the  Jones'  to  Uw 
trastees  U  broken  !  He,  aa  a  Btranger,  cannot  take  advan- 
tage of  it.  For  a  condition  does  not  defeat  the  estate,  al* 
dyingh  it  be  broken,  until  entry  by  the  grantor  or  his  h&is. 
And  conditions  can  only  be  reserved  for  the  benefit  of  tha 
^antor  and  his  heirs.  And  this  constitutes  the  distinctioo 
,  1>etween  a  condition  and  a  limitation.  By  the  latter,  ttie  es- 
tate is  determined  when  the  period  of  limitation  arrives  with- 
oat  entry  or  claim.  And  no  act  is  requisite  to  vest  the  rigbt 
in  him  who  has  the  next  expectant  interest.  Bat  in  cowli- 
tional  estates  like  this,  there  must  be  an  actnal  entry  or  an 
action  of  ejectment  brought  as  a  substitute  by  the  grantor  or 
his  heirs,  and  by  them  only.  We  repeat,  a  stranger  cannot 
take  advantage  of  the  breach  of  the  condition.  And  this  is 
the  sole  defence  set  up  by  Korris. 


JSo.  100. — JOHH  Sbannok,  administrator,  kc  pluntiff  in  er- 
ror, vs.  Andrkw  M.  Fullbe,  defendant  in  error. 

(,!.]  A  traltM  who  ia  Individnallj  liable  for  cott  id  tha  firtt  iiuUDca  {•  ta 
iDGompetent  vitoeH  to  tMtify  Id  &tot  of  »  cua  to  wbieh  be  1j  ■  puV- 
Nor  does  11  reUere  the  objection  that  Ibe  eibUe  U  liable  orer  to  reinbant 
tb«  tmitM. 

[l.J  ir  ft  wltaen  be  incompetent  to  lutif^  kt  tha-time  of  hU  examiuUon,  it 
ia  DO  (LQiwer  to  the  objection  to  (how  thnt  hehu  become  iniemted  line*  tbe 
comaencement  of  the  inlt,  or  aince  the  time  of  hli  becoming  Mfiuitt*' 
with  tb<j  Ibct  which  he  li  called  to  prore. 

Aasnmput,  in  Monroe  Superior  Court.    Tried  befwe  J«d^ 
Grsbk,  Febmary  Term,  1856. 

Tlua  was  an  action  of  assumpsit  broagbt  bjkAndrev  U. 
FoUer  agvBst  Robert  Mays,  in  his  lifetimt^  on  a  draft  tu 
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SbannOD,  adm'r,  m.  Fuller, 

(203.  Mays  plead  that  tbe  consideration  of  the  Ar&ft  was  a 
negro  man,  and  that  the  same  had  failed,  the  negro  being 
diseaaed  at  the  time  of  sale,  and  that  he  died  ahortly  aQer. 
Pending  tbe  suit  Ms;b  died,  and  John  Shannon  was  appointed 
administrator  on  his  estate  and  made  party  defendant. 

On  the  trial,  Shannon  was  offered  as  a  witness  to  prove  the' 
failure  of  consideration.  The  plaintiff  objected  to  bia  teati- 
mony.  Tbe  Court  sustained  the  objection,  and  Counsel  for 
plaintiff  excepted. 

Cabaniss;  Pinkasd,  for  pluntiff  in  error. 

Trippb  ;  WniTTLB,  for  defendant  in  error. 

St/  the  Cburf.— Ldhpein,  J.  delivering  the  opinion. 

[1.]  Is  an  administrator  a  competent  witnebs  to  prove  the 
failnr«  of  consideration  of  a  draft  drawn  by  his  intestate,  he- . 
having  no  personal  interest  in  the  case,  and  tbe  estate  in  his 
hands  being  sufficient  to  pay  the  debt  and  cost,  if  reeovered? 
It  is  fully  settled,  that  an  interest  in  th0  event  of  the  suit, 
however  small,  will  render  a  witness  incompetent.  And  that 
where  a  party  to  an  action  has  oo  interest  in  the  question 
in  dispute,  bat  is  suing  as  a  mere  trustee  for  another  person, 
he  will,  nevertheless,  in  general,  be  incompetent  on  tbe  gronnd  - 
of  liability  to  costs.  (See  1  Phil,  on  Ev.  46,  4T,  and  noU:) 
A  prookein  ami  or  guardian  suing  for  an  infant,  is  incom- 
petent on  this  ground.  Nor  is  it  any  soffieieut  reply  that  the 
estate  is  liable  over  to  reimburse  the  trustee,  provided  he  is 
individually  liable  for  cost  in  the  first  instanca.     {Id.) 

Upon  these  plain  elementary  principles  of  evidence,  the 
vritness  should  have  been  excluded. 

[2.]  But  the  ground  is  taken  In  the  bill  of  exceptions,  that 
Dr.  Shannon  hixving  been  a  competent  witness  for  Maya  at 
the  time  tbe  suit  was  brought,  be  could  not,  by  administering 
OD  tbe  estate  of  Mays,  deprive  it  of  tbe  benefit  of  hia  testi- 
mony. 

The  case  of  Barlow  vi.    Vowell,  {Skinner  586,)  yfu  sap- 
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P^svd  to  bare  de«j4ed  that  There  a  persoa  makes  hinuflU  a.-: 
p«r<t;  in  interest,  afier  a  plaintiff  or  defendant  has  an  interest 
in  hift  testimony,  he  ma;  not,  b;  hii  own  act,  deprive  either  par^, 
ofithe  .benefit  of  his  evidence.  But  although  the  deoistan  of; 
Lord  SoU  in  that  case  may  have  been  right,  no  such  broad 
pii^poeition  is  dednoibte  fron)  it  as  that  first  stated  and  which' 
is.iGilfiMn«d  bare. 

The  iooompetency  of  a  witness  on  accoont  of  interest  mut . 
depend  npon  the  nature  of  the  interest,  and  not  upon  the  - 
time  when  it  was  acquired.  The  voire  dire  is,  whether  he  ia 
interested  at  the  tim&  of  his  examination  7  If  so,  be  is  ift. 
competent,  and  it  is  no  answer  to  the  question  to  show  that 
he  has  become  interested  oily  since  the  commencement  of 
the  action,  or  maoe  the  time  of  his  becoming  ae^nainted  Kith 
the  fact  which  he  is  called  to  prove.  (1  Phil,  on  Hv.  150, 
151.)  The  ease  of  Barlow  v».  Vowell  was  determined  on  tlw 
gnitiDid  of  fraud. 


"So.  101. — GSOROK  T.  LoKQ,  plaintiff  in  enoT,  ra.  Javbs  E. 
Lewis,  defendant  in  error. 

p.}  A  dediioD  rartaRtng  a  nov  trial,  tlia  rigbtto  wUiA  depended  M  Ik*' 
qnMtlon,  whatlNTtberewMinfflcienteTideBMtonppMttlwTerdistotDOl, 
will  Dot  be  disturbed  if  Uie  cue  wm  a  tbi?  small  one,  •ItboDgh  (he  irttaM 
to  inpport  the  rerdict  iras  tktj  flight. 

AssumpBit,  in  Henry  Superior  Court.    Tried  before  Jndge- 
Orben,  April  term,  1856. 

This  was  an  action  brongbt  by  James  H.  Lewis  agunrt 
George  T,  Long,  for  overseer's  wages. 
The  defendant,  among  other  things,  pleaded  the  StiM& 
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L«irii  ».  iMDg. 

of  Frauds,  allegiog  that  the  agreement  was  not  to  be  per* 
formed  within  twelTe  months. 

On  the  trial,  it  appeared  in  evidence  that  in  Noremlier, 

1850,  Long  employed  Lewis  to  overseer  and  work  on  liis 
{arm,  for  thirteen  months,  commencing  on  the  Ist  day  of  De- 
cember, 1850,  and  terminating  the  25th  day  of  December, 

1851,  for  which  be  was  to  pay  bim  the  sam  of  9150. 
About  the  1st  March,  1851,  Lewis  left  the  employment  of 

Long. 

Thomas  Galman,  Bworo  for  the  plaintiS;  stated,  "that 
about  the  1st  March,  Long  told  him,  witness,  that  he  h&d 
sent  word  to  Lewis  by  a  negro,  that  if  he  conld  do  no  better, 
he  might  quit  there." 

Cheibtiah  Lewis,  sworn  :  "Went  with  Lewis  (the  plain- 
tiflT)  to  Longs,  and  proposed  to  have  the  difficulty  settled. 
Long  said  he  was  witling  to  do  what  was  right." 

There  was  mnch  other  testimony  introduced  unneceesarr 
to  be  set  out.  The  Connsel  for  defendant  moved  the  Court 
to  dismifls  the  case  on  two  grounds — ■ 

Ist.  Because  the  agreement  was  within  the  4th  section  of 
tbe  Statute  of  Frauds. 

2d.  Because  there  was  no  evidence  to  sustain  the  action. 

The  Court  over-ruled  the  motion  and  the  Jury  found  a  ver- 
dict for  fifty  dollars  for  the  pluntiff;  whereupon,  Counsel  for 
defendant  moved  the  Court  for  a  new  trial,  on  the  grounds. 
ftbove  stated.  The  Court  over-ruled  the  motion,  and  Coun^ 
■el  for  defendant  excepted. 

Stell;  Gartrsll  &  Olbnk,  for  plaintiff  in  error. 

Dotal  ;  Clare,  for  defendant. 

By  the  Court. — ^BsMKlna,  J.  delivering  tbe  opinion. 

[!.}  The  declaration  contains  a  general  count  for  work 
■ad  labor  done  by  the  plaintiff  forthe  defendant. 

TOL.   IX-T2 
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GliapintM  M.  Smith. 

Whether  it  could  be  done  by  a  proceeding  in  the  n&me  of 
the  Governor  upon  the  relation  of  the  party,  we  will  not  un- 
dertake to  Bay.  Unforeseen  difficulties  might  occur  in  the  , 
pursuit  of  this  remedy.  Legislation  is  needed  either  in  th« 
shape  of  the  North  Carolina  Statute  (cited  id  lltk  Qeorgia)  or 
by  authorizing  a  suit  or  proceeding  to  be  prosecuted  in  the 
name  of  the  State  at  the  instance  of  the  party  aggrieved. 

It  is  suggested  that  the  North  Carolina  remedy  by  tcire 
/aeiag,  will  not  reach  the  case,  inasmuch  as  it  extends  only  to 
defects  in  the  body  of  the  grant  or  apparent  upon  its  face. 
It  was  the  remedy  prescribed  to  vacate  grants  fraudulently 
drawn.  And  there  the  fraud  was  wholly  outside  of  the 
grant. 

But  in  my  judgment,  whichsoever  way  the  party  may  torn 
in  this  case,  he  is  environed  with  one  difficulty  from  which 
he  will  find  it  difficult  to  extricate  himself.  If  Sykes  be  a 
honafide  purchaser,  can  the  Legislature,  or  the  Courts,  or 
uiy  other  tribunal  rectify  this  grant  bo  as  to  make  it  avsUa- 
b1e  against  him  ?  If  he  had  not  the  means  of  knowing  the 
mistake,  can  be  be  made  to  sa&er  by  its  correcUou  ? 


No.  103. — William  B.  Chapuait,  pluntiff  in  error,  m.  Johh 
M.  Shite,  defendant  in  error. 

[1.]  The  ConiUble  U  entitled  to  thirty-one  and  k  qaartcf  centi  for  %  rttux 
of  mSa  bata,  on  mi  iDBolreDt  tax  eiecalioa. 


Certiorari,  in  Fulton  Superior  Court.    Heard  and  decided 
by  Judge  Bull,  April  Term,  1856. 

John  M.  Smith,  as  Tax  CoUeotor  of  Fulton  Coon^,  pUflod 

D,q,i,.cdb.GooyIc 


ATLAKTA,  AUGUST  TERM,  1866.  57S 

GhapmaD  st.  Smith. 

a  number  of  tax  ji.  feu.  m  the  hands  of  Wm.  B.  Chapman,  a 
Gonetable  of  said  Connty,  for  coUeotioD.  Smith  afterwards 
mored  a  rule  in  the  Justice's  Court,  against  Chapman,  for 
the  money  collected  on  said  ji.  fa$.  Chapman,  in  his  an- 
swer, admitted  that  he  bad  received  $032  87  on  the/./<M.; 
that  he  had  paid  over  to  the  Tax  Collector  $520,  and  that  he 
claimed  the  sum  of  31^  cents  on  each  insolvent^ /a.  placed 
in  his  bands,  npou  which  he  had  made  the  return  of  "  nulla 
bona,"  of  which  there  were  616,  andthat  he  had  a  right  to 
retain  that  sam  out  of  the  amount  collected  by  him  on  th« 
&6ivent  fi.  fas,  placed  in  his  bands." 

The  Justice's  Court  held  the  answer  of  Chapman  snfiGcieDt 
and  discharged  the  rule ;  whereupon,  Goansel  for  Smith  sned 
out  a  writ  of  certiorari  to  tbe  Superior  Court.  Judge  BuLl* 
•nstained  the  certiorari  and  over-ruled  tbe  deoisioa  of  the 
Justices,  and  Counsel  for  defendant  excepted. 

Undebtood  ;  Hahhohd  &  Son,  for  plaintiff  in  error. 

-EzzABD  &  CouJEB,  foF  defendant 

.Stf  the  Court. — Lumpkih,  J.  delivering  the  opinion. 

•'l^l.J  Is  the  Constable  entitled  to  tbe  fee  of  thirty-one  and 
a  quarter  cents  allowed  to  him  by  law  in,  other  cases,  for  ma- 
.king  a  return  of  nulla  bona  on  a  tax  execution! 

After  a  careful  examination  of  all  the  Statutes  applicable 
to  this  subject,  our  conclusion  is  that  tbe  fee  is  due  for  this 
service ;  and  the  process  by  which  we  arrive  at  this  result, 
is  both  short  and  simple. 

[2.]  By  the  Tax  Act  of  1812  the  Constable  is  entitled  to 
the  same  fees,  and  two  and  a-half  per  centum  besides,  on  in- 
solvent tax  executions,  that  be  is  in  other  execvtions.  {Oobb's 
IHg.  1059.}  By,  the  Act  of  1840,  {Pamphlet,  53,)  the  Con- 
stable is  allowed  a  levy  fee — that  is,  thirty-one  and  a  quarter 
cents,  for  returning  nuUa  bona  on  fi.  fca.  generally.     Bat 
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Lo7d  t  PnlUain  m.  Wigbt,  tiriffeth  t  Co. 

1^  Act  of  1812  being  passed  before  Uie  Act  of  1840,  Gon- 
stables  could  not  claim  under  the  Act  of  1840.  The  Act  of 
1840  was  passed  od  the  22d  of  December,  and  the  very  next 
dajr,  the  Legislature  passed  a  Tax  Act  re-enactiiig  the  Ailt 
of  1812  and  deslartng  it  in  force  for  1841,  and  from  thence 
afterwards,  sntil  repealed,    {(^bb,  1072.) 

This  being  bo,  the  promion  in  the  7th  secti(ai  of  the  Act  of 
1812,  allowing  the  same  fees  on  tax  fi.  fat.  as  in  other  cases, 
is  made  to  attach  to  the*Aot  of  1640,  the  same  haviDg  been 
passed  after  it. 

Could  the  Constable  retain  these  coats  on  funds  in  his 
hands  collected  on  other  executions  ? 

ICycoUeagne  thinks  not,  because  neither  under  the  plea 
of  retainer  or  set-off,  or  in  any  other  way,  can  the  State  be 
judicially  coerced  to  pay  a  debt.  We  concur  in  holding 
that  these  costs  bad  no  lien  on  money  ooUeoted  on  other 


-Ho.  104.— LosB  &  FuLLUH,  plaintifb  in  errori  v$.  Wight, 

Qsjnxia  tt  Co.  d^ecdants  in  error. 

,^,]  .If  A,  of  one  plM«,  order  goods  fron  B  of  anoUier  pUcB,  andsi^  notk 
iag  u  to  the  mode  of  deliver;,  and  B  delirer  tha  goodR  to  a  comman  ear> 
ricr  to  b«  carried  to  A,  and  the  goods  ore  lost,  this  does  not  MDoaiit  to  s 
Mimj  of  tbc  goods  to  A— not,  at  least,  antes*  thvro  b*  a  DUg«  betwe« 
Ihs  two  places,  tbat  tUs  sbtll  aawiuit  to  a  delimr  of  th«  goods  to  hiB. 

Ciemidaiat,  ifrom  Fulton  Superior  Court.     Xried  befon 
Judge  BuLi^  April  Term,  1856. 

This  was  an  action  of  een^Wnt  brought  by  the  defendanH 
•m  error  against  -the  plaintifli  in  error,  £er  the  reeoTtfj  el 
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hajA  ft  PnlUam  n.  Vigkt,  GriltMh  ft  Oo. 

9120  for  ft  lot  of  oigsn,  alleged  to  have  been  sold  and  delir- 
ered  bj  them  to  the  defendants  in  the  Ooart  b«lav>. 

The  defendants  pleaded  the  general  issue  and  the  Statute 
tf  Frauds. 

It  appeared  in  evidence  that  in  Janaar7, 185~,  the  defend- 
ants gare  the  plaintitfe  a  verbal  order,  in  the  city  of  Atlanta, 
to  Bend  them  from  Baltimore  a  lot  of  cigars.  The  cigars 
vere  accordingly,  in  February  following,  shipped  in  Bolti- 
Btore  on  board  ot  a  schooner  bound  for  Charleston,  8.  C.  It 
did  not  appear  that  the  defendants  ever  reoeived  the  cigarS) 
vr  that  the  defendants  gave  any  instrscUons  as  to  the  maa- 
Ber  in  which  the  cigars  were  to  be  sent. 

CouDsel  for  the  defendants  moved  the  Court  to  dismiss  th« 
case,  on  the  ground  that  the  contract  was  within  the  ITth 
■action  of  the  Statute  of  Frauds.  The  Court  over-ruled  the 
notion,  and  Counsel  for  defendants  excepted. 

Counsel  for  defendants  requested  the  Court  to  chaige  tbb 
Jury,  "  Thai  before  the  plaintiff' could  recover,  he  must  show 
by  proof  that  the  plaintiflb  had  sent  the  cigars  in  the  usual 
and  customary  manner  in  which  goods  were  sent  from  Balti- 
Bore  to  Atlanta."  Whicb  charge  tbe  Court  refused  to  giret- 
but  did  charge  the  Jury,  "  That  in  an  aotion  {or  goods  sold 
and  delivered,  the  burden  of  proving  the  sale  dnd  delivery  is 
OD  the  plaintiff;  that  when  goods  are  ordered  and  they  are 
shipped  according  to  tbe  order  of  defendant,  that  it  is  tant»> 
mount  to  a  delivery,  and  if  lost  on  the  way,  it  is  the  loss  of 
the  d^endants ;  Hiat  wben  goods  are  ordered  to  be  shipped  is 
■■pwtioalBr  mannw,  they  must  be  shipped  as  directed,  cvtba 
d^eadaat  mnld  not  be  liable  if  tb^  are  lost.  Whwe  q* 
dbeelions  are  givMi  as  to  tbe  mode  of  shipment,  the  law  pre* 
bbhub  tbat  the  defendant  intmded  to  leave  that  to  the  diA> 
oretlon  of  tbe  plaintiff,  and  in  the  absenee  of  proof  to  the  eoQ- 
tiaiy,  wben  it  is  proved  that  the  goods  were  shipped,  the  law 
inesumes  that  tbey  were  shipped  in  the  usual  maaner  of  skip* 
<aiig  goods." 

To  which  cbarge  and  refusal  to  charge,  Conasel  for  d> 
I  excepted. 
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Lof  d  t  Palliam  ««.  Wigbt,  OrUbth  k  Oo. 

CiARTBBLL  &  Glenn,  for  plaintiffs. 

COOPEB,  for  defendants. 

Sff  the  Court. — ^BBNNmo,  J.  delivering  tbe  opinion. 

[1.]  The  charge  of  the  Court  seems  to  amount  to  tfaiB: 
That  if  A,  of  one  place,  order  goods  from  B,  of  another  plae^ 
and  HBj  nothing  as  to  the  mode  of  their  delivery,  and  B  de- 
liver the  goods  to  a  common  carrier  to  be  carried  to  A,  he, 
in  lav,  delivers  the  goods  to  A  himself;  and  if  they  ar«  lost 
by  the  carriers,  he  can  make  A  pay  for  them. 

Amounting  to  this,  was  tbe  charge  right ! 

We  think  not.  We  think  that  such  ^  delivery  did  not 
amount  to  a  delivery  to  the  purchaser.  "  The  traveller  of 
M,  a  tradesman  residing  in  London,  verbally  ordered  goods 
for  M  of  pluntiff,  a  manufacturer  at  Paisley.  No  order  waa- 
given]  as  to  sending  the  goods.  Plaintiff  gave  them  to  de- 
fendant, a  carrier,  directed  to  M  to  be  taken  to  him,  and 
also  sent  an  invoice  by  post  to  M,  who  received  it.  Tb« 
goods  having  been  lost  by  defendant's  negligence,  and  not 
delivered  to  M :  Held,  that  defendant  was  liable  to  plaintiff." 

This  is  the  head  note  of  Coai»  and  another  vs.  Chapim 
aad  another,  (8  Adolph  ^  Co.  N.  S.  488.) 

Patterson,  J.  said:  "If  the  consignees  had  selected  a 
particalar  carrier,  it  would  have  made  a  difference.  Perhaps 
if  they  had  ordered  that  the  goods  should  be  sent  by  **80im 
carrier,"  the  delivery  to  any  carrier  might  have  constitnted 
a  delivery  to  the  consignees.  But  I  do  not  see  bow  the 
mere  order  can  bave  the  effect  contended  for.  Horrisson, 
Billon  &;  Go.  might  have  waited,  or  might,  themselves,  have 
sent  for  the  goods.  I  do  not  see  how  delivery  by  a  consignor, 
of  his  own  accord,  to  a  carrier  can  be  a  deUvery  to  tbe  eon- 
signee.  Therefore,  I  think  that  the  oonsignprs  here  may 
uuntaiD  the  action." 

WiLUAHS,  J.  8ud :  "  I  cannot  find  any  instance  in  urUdl. 
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Lojd  k  PbUmu  m.  Vigbt,  QriOetli  it  Oo. 

the  nght  has  bees  held  to  pkcs  to  the  coosignee,  vhere  be^ 
has  not  expressly  directed  the  seuduig  by  SfHuo  partieiilar 
eoDTeyutce,  or,  at  least,  the  sending  by  some  conreyance  or 
other.  Herej'  there  w&s  merely  an  order  for  the  goods. 
9!bcre  is  do  eri^enoe  that  anything  was  either  said  or  implied 
•s  to  the  sending  them.  The  plaiutifis  might  have  waited 
|br  further  instructions;  at  any  rate,  nothing  bad  passed 
vbioh  would  give  them  a  righ^  against  the  consignees.  The- 
goods,  therefore,  were  still  the  property  of  the  oonsiguors." 

WiQBTHAM,  J. :  "  To  entitle  the  consignee  to  bring  such', 
in  action  as  this,  the  property  should  be  in  him.  At  first, 
I  was  struck  with  the  apparent  applicability  of  Dutton  v$. 
Solonttmmm,  (S  B.  ^  P.  582,)  which  case  is  more  farorable  to* 
the  defendants  than  any  other  cited.  But  there  the  vendee 
■cems  to  have  ordered  that  the  goods  should  be  sent  by  some' 
curier,  though  he  did  not  name  any  one.  Here  it  was  not 
proved  that  any  mode  of  conveyance  was  expressly  ordered, 
■mat  that  there  was,  as  in  Sart  v».  Sattley,  (8  Camp.  528,) 
iny  regnlar  course  of  business  between  the  parties  in  this 
re&pect.  The  case,  therefore,  being  distinguishable  from  all 
those  cited,  we  should  be  going  farther  than  any  authority 
has  yet  gone,  if  we  held  that  the  property  was  here  vested 
in  the  vendees." 

If  this  decision  was  right,  the  charge,  in  respect  to  delm- 
ery,  was  not  right.  And  we  think  that  this  decision  was 
right.     (See  Allen  v$.  Gemttook  ^  Sro.  at  Cattville,  1855.) 

So  usage  of  any  kind,  as  to  delivery,  was  shown  in  the 
present  ease. 

Bat  even  if  the  delivery  indicated  by  the  Court  in  its 
(fliarge  would  have  been  a  sufficient  one,  under  the  general 
principles  of  law,  to  pass  the  property,  it  is  a  serious  question' 
-whether  it  would  have  been  so  in  the  face  of  the  17th  section 
of  the  Statute  of  Frauds.  But  that  is  a  question  which  we 
do  not  decide,  beca.u8e  it  was  not  argued  by  the  defendant 
in  error,  and  because  the  state  of  the  proof  on  the  trial  will 
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probably  ba  sucb  that  it  vj}\  reliere  the  caae  of  the  need  of 
a  deeUion  of  the  qaestton. 

It  may  not  bo  smisa,  howoTer,  to  refer  to  some  aathoritieB 
vhicb  bear  upon  the  question. 

In  Addison  on  ContraeU,  the  foUoiring  propoutions  are 
laid  dovrn — I  add  to  oach  the  cases  oited  to  support  it : 

"  If  there  has  been  no  aotoal  delivery  of  the  thing  s<dd^ 
■there  can  have  been  no  acceptance  and  receipt  of  it."  Bent- 
aU  VI.  Bum,  (5  2>.  ^  H.  284.) 

"  As  long  as  the  vendor  retune  his  right  of  lien  for  the 
prioe  orer  the  u>hole  commodity  sold,  there  has  been  no  snch 
ftocoptauce  and  receipt  as  the  Statute  requires."  {Maherfy 
V9.  Shepherd,  S  M.  ^  Se.  442;  Tempett  vt.  Fitzgerald,  3 
B.  ^  Aid.  GM;  Carter  vt.  Tomaaint,  SB.  ^-^M,  855; 
Smith  v8.  Sudman,  9  B.  ^-  C.  561,  577  ;  Bill  va.  Bament, 
9M.^  W.  40.) 

"  So  long,  also,  as  the  buyer  continues  to  bare  a  right  to 
object  either  to  the  quantum  or  the  quality  of  the  goods, 
there  has  been  no  acceptance  and  receipt  within  the  meaoiog 
of  the  Statute."     ffowe  vs.  Palmer,  {8  B.  4-  Aid.  821.) 

"  The  acceptance  and  receipt  of  a  carrier  or  wfaarnoger, 
appointed  by  the  porchaser  to  be  the  vehicle  of  transmissLon 
to  him,  are  not  the  acceptance  and  receipt  of  the  porchaaer 
himself."  {Atteif  vt.  Smtrg,  i  M.  ^  S.  262;  ffanaon  vt. 
Armitoffe,  5.B.  ^  Aid.  577;  Johnton  vs.  Jtodgton,  2  M.  ^ 
W.  656;  Neihal  vs.  Plume,  1  0.  ^  P.  272;  Kent  vt.  Mut- 
kiston,  &  B.  4-  P.  282;  Bomvt.  Palmer,  S  B.  4-  Aid.  326; 
Jordan  vt.  Norton,  4  M.  ^  W.  155  ;  Percival  vf.  Blak*,  2 
O.  ^  P.  614;  Elliott  vt.  ThomoM,  Z  M.  ^  W.  177;  PhQ- 
tips  vt.  Biatotle,  Z  B.  ^  R.  822  ;  Baldey  vs.  Parker,  S  B.  ^ 
B.  220:  Beleher  vt.  Capper,  5  Se.  N.  S.  315.) 

See  nlao  the  following  cases :  (JElmore  vt.  Stone,  1  Tawti. . 
458  ;  Bodtlejf  vt.  Varley,  12  Ad.  ^  E.  632  ;  Edan  vt.  Bud- 
field,  1  Ad.  ^  E.  N.  S.  302;  CkapUn  vs.  Rogert,  1  EatU 
•  191;  Blenkentop  vt.  Clinton,  7  Taunt.  597.) 

A  new  trial  is  granted,  but  the  granting  of  it  is  put  tm  the 
exception  to  the  charge. 
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No.  105. — Wm.  H.  Eekk,  pUintiff  in  error,  v».  Jamkh  E. 
Odbba,  John  Lthcu  and  P.  Mulabkv,  JefendantB. 

[I.]  The  Attorney  iwore  in  ma  affidavit  to  hold  U,  bul,  Ibat  bis  principar 
cUimed  that  [Icfeodnat  owtd  liim  a  namcil  aum,  Ac. :  lltid,  thai  ttiiii  tits 

Assumpsit  and  teire  facias  against  bail,  in  Fulton  Supe- 
rior Court.     Tried  before  Judge  Bri.i.,  April  Term,  186fi. 

Benjamin  R.  Daniel,  as  Attorney  at  Law  for  Wre.  H. 
Erek,  commenced  an  action  of  assumpRit  against  James  E. 
Odena  for  9^^)  io  wbich  action  he  filed  his  affidavit,  requi- 
ring bail  of  tbc  Gaid  Odena,  in  which  affidavit  he  stated  "  that 
William  H.  Erek  claims  that  James  E.  Odena  of  said  county 
is  indebted  to  him  in  the  said  sum  of  $244." 

Erek  was  arrested  and  gave  bond,  with  Lynch  and  Mnl- 
srky  SB  bis  securities.  Judgment  was  afterwards  obtained 
against  Odena,  and  tcire  faeiat  issued  against  the  bail,  to 
which  they  showed  for  cause  why  jodgment  should  not  go 
against  them  on  their  bond,  "  that  the  plaintiff  nor  the  At- 
torney at  Law  who  sued  out  the  bail  process,  does  not  swear 
in  the  affidavit  to  the  amount  claimed  by  the  plaintiff;  bak 
the  Attorney  only  aweu's  that  the  plaintiff  in  the  action 
•claims  that  the  defendant,  Odena,  is  indebted  to -him  "  in  the 
sum  sued  for ;"  and  on  this  ground,  moved  the  Court  to  dis- 
miss the  wire  faeiat.  The  Court  sustained  the  motion,  aad 
Counsel  for  plaintiff  excepted. 

CoOFBB,  for  plMntiff  in  error. 

Oabtebll  ft  Olbnn,  for  defendant. 

By  the  Court.— BiMKUta,  J.  deltrering  the  opinion. 

[1.]  Was  the  affidavit  soffioientT  The  Conrt  below  h«ld 
-tiiat  it  vaa  not 
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The  langQBge  of  the  Jndiciary  Act  is,  "such  plaintiff  shall 
make  affidavit"  "  of  the  amount  cldimed  hy  him."  {CoM'i 
Dig.  477.) 

Another  and  subsequent  Act  deolareB,  that  "  it  afaall  and 
na;  be  lawful  for  any  agent,  Attorney  in  fact  or  at  law,  te 
hold  to  bail  in  all  civil  caeea,  and  under  the  same  rales  and 
restrictions  aa  are  pointed  out  in  the  before  recited  Acts  on 
that  subject.     (Id.  482.) 

One  of  these  "  before  recited  Acts"  is  the  Statute  first 
quoted. 

The  language  of  the  affidavit  follows  the  language  of  tbe 
Statute  almost  literally — as  literally,  perhaps,  as  the  lao- 
guage  of  the  affidavit  of  an  agent  could. 

Why,  then,  is  not  the  affidavit  good  ?  Because,  as  it  is 
said,  the  affidavit  is  too  absolute  for  an  agent  or  Attorney  to 
be  able  to  take.  Bnt  the  Attorney  did  take  it,  and  it  turns 
out  to  be  a  true  affidavit ;  for  the  principal  has,  by  his  suit, 
shown  that  he  did  claim  of  tbe  defendant  the  amoaat  men- 
tioned in  the  affidavit. 

We  think  that  the  affidavit  was  sufficient ;  and  therefon^ 
va  roTsrse  Ae  judgment  of  the  Court  below.  (See  9  &a.  it* 
610.) 
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THo.  106. — Alexander  Cochran,  plaintiff  id  error,  m.  Johh 
W.  Datis,  defendant  in  error. 

[1.]  The  decisions  made  bf  this  Court  u  to  the  wont  a(  originft]  process,  do 

not,  in  BtrictnesB,  appl  j  to  a  defect  in  the  copf . 
[^3.]  A  jadgmeot  rendered  by  a  Court  of  competent  JurlidicLon,  whether 

rifht  or  wrong,  is  the  l>w  of  the  cose  until  set  uide  ot  rcTcned. 
[3.]  Where  a  fact  is  not  di?pnted  and  there  it  abundant  proof  to  establish  ft, 

a  new  trial  will  not  bs  awarded,  none  haring  been  applied  for  In  the  Coort 

ibelow,  becaue  illef^  eridence  waa  admitted  to  the  same  poiaL 


(Certiorari,  in  Fulton  Superior  Court.  Heard  and  decided 
Iby  Judge  Bull,  April  Term,  1856. 

■John  W.  Davis  commenced  an  action  of  asaumpsit  against 
'Alexander  Cochran,  in  Fulton  Inferior  Court,  on  an  open  ao- 
4soant. 

At  the  appearance  term,  defendant's  Counsel  moved  to  dia- 
misB  the  case  because  the  copy  procesB  served  on  the  defen- 
dant, vas  not  signed  by  the  Clerk.  The  Court  over-roled 
the  motion  and  directed  the  Clerk  to  sign  the  said  copy  pro- 
cess at  that  time,  which  the  Clerk  did. 

At  the  next  and  trial  term  of  said  cue,  Counsel-  for  de- 
fendant again  moved  the  Court  to  dismiss  the  case,  becaase 
ihe  copy  process  was  not  originally  signed  by  the  Clerk. 
The  Court  over-ruled  the  motion  and  ordered  the  case  tj^ 
triaJ. 

The  plaintiff  offered  in  evidence  his  books  in  which  the  ao-  , 
connt  was  charged.  It  appeared  that  he  had  clerks,  and 
that  some  of  the  items  were  charged  by  them,  which  fact  was 
proved  by  the  plaintiff  himself,  and  to  which  Counsel  for  de- 
ifcndant  excepted.  The  Court  over-ruled  the  exception. 
The  hand-writing  of  the  clerks  by  whom  these  items  were 
fiharged,  was  also  proved  by  two  other  witnesses. 

On  these  grounds  of  exception,  Counsel  for  defendant  sued 
-<nit  a  writ  of  certiorari  to  the  Superior  Court ;  at  the  heariog 
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of  vhioh  Judge  Bull  affirmed  the  decisioD  of  the  Inferior 

Goort  »nd  diBmissed  the  certiorari, 

HowBLL  k  CooPEB,  for  plainUff. 

Haxqood  k  Whitakf^k,  for  defendant. 

By  the  Court. — LUHPKIN,  J.  delivering  the  opinion. 

[1.]  As  to  the  exception  to  the  proceas,  we  do  not  think  it 
cornea  within  the  reason  of  the  decisions  made  by  this  Court 
M  to  ordinal  process. 

[2.]  Bat  be  that  u  it  may,  the  Inferior  Court,  at  the  first 
term  to  which  this  case  was  made  returnable,  decided,  upon 
this  objection  being  taken,  that  the  omission  by  the  Clerk  to 
sign  the  copy  process  was  amendable,  and  accordingly  the 
defect  was  cured,  and  did  not,  in  fact,  exist  at  the  Bnbaeqaent 
term  when  the  motion  was  made  to  qoash  the  proceeding. 

The  Coort  had  jurisdiction,  and  no  exception  was  taken  to 
the  judgment  thus  rendered.  While  that  judgment  stands  it 
is  the  law  of  this  case,  whether  right  or  wrong. 

[S.3  As  to  the  alleged  error  in  permitting  the  plaintiff  to 
prore  the  entries  made  bj  the  Clerk,  who  was  beyond  the 
jurisdiction  of  the  Court,  conceding  that  this  proof  was  made 
against  the  consent  of  the  defendant's  Counsel,  there  were 
two  other  witneseea  who  established  the  same  fact — and  bfong 
one  about  which  there  was  no  controversy,  and  the  case  not 
Calling  under  the  Xew  Trial  Act  of  18SS,  -'4,  we  see  no  Te»- 
■on  for  remanding  the  eaoBe  for  a  re-hearing,  on  aecoont  of 
this  isupposed  irregularity. 


:,,GooyIc 


ATLANTA,  AUGUST  TERM,   1856.  583 

HuiiDg  ud  Howr7  m.  Kataon  «t  A 

No.  lOT. — WlLLUM  Hekino,  pluQtiff  in  «rror,  tw.  Axisotf 
Nelson  et  al  defendants.  S.  k  L.  Mowbt,  plaintifi 
in  error,  vi.  Alison  Nslsoh  et  aI..defenduitB. 

[1.]  A  debtor  being;  arrMted  under  a  ea.  ta.  g^re  bond  for  bU  appMimace  at 
Court  to  take  the  benefit  of  the  "  Act  for  the  relief  of  honeal  dsbtora."  Af- 
terwards, he  lorrendered  to  the  SherifT  luffideat  property  to  pa;  the  debt, 
Mid  gave  bond  Oiat  it  waa  subject,  Ac.  (compljiag  with  the  Slatate  o[ 
ISII):  ifflif,  tbat  he  bad  the  right  so  to  araU  himself  oT  the  Act  of  1811. 

Ca.  aa.  in  Folton  Superior  Court.  Decision  by  Judge 
Bpll,  April  Term,  1856. 

These  cases  were  consolidated.  Alison  Nelson  iras  ar- 
Tested  under  two  ea.  sat.  in  favor  of  plaintiffs  in  error,  issued 
from  Fulton  Superior  Court,  and  gare  bond,  with  H.  Muh- 
lenbrink  for  security,  for  bis  appearance  at  the  April  Term, 
1856,  of  said  Court,  to  avail  himself  of  the  benefit  of  the 
"  Honest  Debtor's  Act."  At  the  term  of  the  Court  to  which 
the  ca.  aaa.  were  returnable,  Counsel  for  plaintiffil  and  de- 
fendant referred  the  question  to  his  Honor  Jsdge  Bvhh,  off 
the  bench,  as  to  whether  the  defendant  in  eo.  ml  after  giving 
bond  for  his  appearance,  could,  at  that  term  of  the  Coort, 
discharge  himself  from  the  ca.  la.  by  delivering  to  the  Sher- 
iff property  sufficient  to  pay  the  debt  and  costs,  and  ^ving 
bond  and  security  that  the  property  was  subject,  as  required 
"by  the  Statote,  Judge  Bull  gave  the  opinion  that  he  oonld. 
Afterwards,  Coonsel  for  defendants,  in  open  Court,  moved 
the  Court  to  pass  the  following  order : 

"  The  defendant,  A.  Nelson,  having  delivered  to  T.  J. 
f erhineon,  Sh'ff  of  Bud  county,  property,  in  the  opinion  of  said 
Ferkinson,  sufScient  to  discharge  the  said  debt  and  all  oost^ 
suid  having  given  bond  and  security  in  terms  of  the  law,  that 
such  property  is  subject  to  the  discharge  of  said  debts: 
i?rdered,  by  the  Court,  that  the  said  Nelson  be  discharged 
£rom  costody  under  said  ca.  tas.  upon  payment  of  ooBta  there- 
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on,  and  that  H.  Muhlenbrink,  ^is  secnritj  on  the  bond,  b» 
nleaUd  and  dwobarged  from  all  liability  on  aud  bonds." 

Goaneel  for  plaintiff  objected  to  the  order.  The  CourT 
over-ruled  the  objection  and  passed  the  order,  and  CouiiBel' 
ftir  plaintiffs  excepted. 

Hayqcod  k  Whitaeeb,  for  Hening. 

Gartebll  k  Glkns,  for  Neliwn. 

S^f  the  Court. — BENNQia,  J.  delivering  the  o[Hnion. 

[1.]  The  Act  of  1811,  "to  amend  the  thirty-first  section 
of  the  Jndioiary  Act  of  1799"  contains  this  passage :  "  And 
irhen  an  execation  against  the  body  of  any  defendant  shall 
have  been  served,  the  party  on  irhom  the  same  shall  have 
been  served,  shall  be  released,  provided  he,  she  or  they  shaD 
deliver  to  the  officer  serving  tbe  same,  the  property  which 
shall,  in  the  opinion  of  sach  officer,  be  sufficient  todtseharge 
Ihe  debt  and  all  costs,  and  give  sufficient  secmrity  to  the  said' 
officer  that  the  property  so  delivered  is  donajEt^s  the  proper^ 
of  the  defendant  or  defendants,  and  subject  to  the  discharge^ 
of  the  said  debt."    {CoW%  I>iff.  510.) 

The  CooDsel  for  the  pluntiff  in  error  seemed  to  eonuder 
Ib&t  the  word  "when"  in  this  passage  has  the  effect  to  re- 
dact the  exercise  of  the  right  given  to  the  very  point  of 
time  at  whioh  the  arrest  takes  plaee.  But  we  do  not  tUiik. 
so.  The  word  is  frequently  nsed  in  the  sense  of  \f  or  tfibm- 
ffw;  and  it  is  so  used,  we  think,  in  this  passage. 

And  therefore  we  think,  that  if  this  Act  is  to  govern,  it 
iras  the  right  of  the  defenduit  arrested  to  avail  himself  ot 
the  benefit  of  the  Act  at  any  time  after  the  arrest. 

And  this  Act  is  not  at  all  repealed  by  the  "  Act  for  ths 
relief  of  honest  debtors," 

How,  then,  can  it  be  insisted,  that  giving  a  bond  modtt 
that  Aflt  precludes  the  party  giving  it  from  bis  rigbtfl  under 
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the  other  Act  ?  It  is  true  th«t  the  bond  given  under  that 
Act  is  conditionedifor  the  appearance  of  the  principal  ia  it 
at  Conrt,  to  abide  bj  such  proceedings  aa  may  be  had  hj  the 
Conrt  in  relation  to  bis  taking  the  benefit  of  the  Act.  Bat 
this  couditioD  does  not  chain  him  down  to  that  single  mode 
of  getting  rid  of  the  ca.  sa.  to  the  escIuBion  of  every  other 
mode.  Hay  ho  not  still  get  rid  of  the  ca.  »a.  by  paying  the 
debt — ^by  settling  the  case — by  accepting  a  release — by 
showing  the  ca.  »a.  void,  &c.  ?  Most  certainly.  So  he  may 
Btill  get  rid  of  the  ea.  ta.  by  availing  himself  of  the  mode 
provided  for  relief  from  arrests,  by  the  Act  aforesaid  of  1811. 

We  ought  not  to  forget  the  words  of  the  Constitution  when 
we  go  to  interpret  the  law%  in  relation  to  imprisonment  for 
debt.  "  The  person  of  a  debtor,  when  tbere  is  not  strong 
presumption  of  fraud,  shall  not  be  detained  in  prison  after 
delivering,  hona  fide,  all  his  real  and  personal  for  the  use  of 
his  creditors,  in  such  manner  as  shall  hereafter  be  regulated 
by  law." 

The  judgment  is  affirmed. 


Ko.  108. — CoLiTHBUS  M.  Fatse,  plaintiff  in  error,  va.  Jamks 
A.  GouBSEY,  defendant  in  error. 

[I.]  Br  the  Ttllth  wction  of  tbt  Tu  Act  of  1804,  p«rpetaat«d  bj  enlMeqaeiit 
•tatnus,  it  u  prorided,  tbat  "  iranj  pcreDii  or  p«r«oa8  ihall  neglect  or  re- 
fue  to  KiTB  in  a  return  of  hia,  her  or  their  taxable  properlj,  or  Bball  be 
Gonricted  offrand  or  making  a  falee  return  thereof,  he,  she  or  the;  iball 
be  liable  to  paj  to  the  Olerk  of  the  Inferior  Court  of  the  count;  a  fine  of 
ten  dollan  for  erer;  bnndred  dollars  valaation  ao  neglected  or  concealed, 
OM  hidf  whereof  fbr  tbe  uis  of  the  count;  under  the  direction  of  the  Infe- 
lioi  Court,  and  tbe  other  half  for  the  uie  of  the  infOTDier  or  informere,  to 
1m  recovered  in  an;  Court  having  cognizance  at  the  tame" ;  ffrU,  that  tbie 
Act  ia  in  force,  and  that  t,  qui  lam  action  ma.v  be  maiatained  under  it  ta 
noover  tbe  penaltj. 
vok  sx-li 
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Debt,  in  Fulton  Superior  Court.  Tried  before  Judge 
Bun,,  April  Term,  1856. 

This  was  an  action  of  debt  brought  bjr  Columbua  M.  Payne, 
Clerk  of  the  Inferior  Court  of  said  county,  under  the  direc- 
tied  of  said  Court,  and  apos  the  information  of  Madison  S. 
Yoakum,  for  the  County  of  Fulton  and  the  stiA  Yoakon, 
agMUBt  JameB  A.  Coursey. 

The  declaration  alleges,  "  that  on  the  Ist  day  of  April, 
1854,  Coareey  owned  and  possessed  real  estate  of  the  value 
of  85.000,  and  Blaves  of  the  Take  of  ^S-OOO,  in  the  County 
of.Fulton;  that  said  land  and  neeroee  were  taxable  by  the 
kws  of  the  State  at  their  full  and  &ir  market  ralae,  which 
was  t^q  sum  of  (8.000 ;  that  Coursey  fraudulently  and  falsely 
returned  the  same  to  the  Receiver  of  tax  returns  of  said  eoonty 
at  a  rate  and  value  greatly  below  ^eir  market  value — the 
land  at  9750,  and  the  negroes  at  81.200 — whereby  an  &cti<Hk 
bath  accrued  to  petitioners  for  the  nee  of  the  County  of  Ful- 
ton, and  the  sud  Yoakum  as  informer,  to  recover  of  and  from 
the  said  Coursey  the  sum  of  ten  dollars  for  every  hundred 
dollars  valuaUon  so  subjected  by  him  to  be  returned,"  &e. 

At  the  trial,  Counsel  for  defendant  moved  the  Court  to  dis- 
miss the  action,  on  the  ground  that  the  same  cannot  be  main- 
tained under  the  law  and  tbe  pleadings. 

The  Court  sustained  the  motion  and.  diEmissed  tbe  action, 
and  Counsel  for  plaintiff  excepted. 

HAfoooD  &  Whitakek,  for  plaintiC' 

GabTRBLI.  k  GtBlOl,  for  defendant. 

By  the  Cvart. — Luhpkik,  J.  deUveriag  the  opinicm. 

[1.]  By  the  \71Ith  section  of  the  Tax  Act  of  1804,  whieh 
is  perpetuated  by  subsequent  statutes,  it  is  provided,  that  "  If 
•ny  person  or  persons  shall  neglect  or  refuse  to  give  in  a  re- 
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turn  of  hia,  ber  or  their  taxable  property,  or  shall  be  conviot- 
ed  of  fraud  of  making  a  false  return  thereof,  he,  she  or  they 
ahsll  be  liable  to  pay  to  the  Clerk  of  the  Inferior  Court  of 
I  the  county  a  fine  of  ten  dollars  for  every  hundred  dollar's  val- 
uation so  neglected  or  concealed,  one  half  whereof  for  the 
■  use  of  the  connty,  under  the  direction  of  the  Inferior  Court, 
and  the  other  half  for  the  use  of  the  informer  or  informers, 
to  he  recovered  in  any  Court  having  cognizance  of  the 
same." 

Under  this  law,  a  qui  tarn  action  vrM  brought  against 
James  A.  Coureey  to  recover  the  penalty  given  by  the  Stat- 
ute for  making  a  false  and  fraudulent  return  as  to  the  value 
of  hia  property.  The  writ  alleged  that  instead  of  being  worth 
11.950,  the  price  at  which  it  was  returned,  it  should  have 
beoD  valued  at  98.000. 

At  the  trial,  a  motion  was  made  and  sustained  to  dismiss 
'  the  action,  upon  what  ground,  does  not  appear.  It  is  stated 
in  the  argument,  that  it  was  upon  the  idea  that  the  delin- 
quent tax  payer  had  first  to  be  convicted  criminally  upon  in- 
dictment, and  fined  to  the  amount  of  the  penalty  imposed  by 
the  Act,  before  suit  could  he  brought. 

Such,  we  apprehend,  is  not  the  proper  construction  of  the 
Statute.  A  qui  tam  action  is  to  be  brought,  as  here,  in  the 
first  instance ;  if  the  Jury  find  the  fact,  that  the  party  is 
gnilty  of  fraudulently  returning  his  taxable  property  to  the 
amount  of  the  difference  between  its  true  valuation  and  what 
it  is  given  in  at,  this  is  the  conviction  and  the  only  one  cob- 
templated.  And  thereupon,  the  Court,  by  its  judgment,  pro- 
ceeds to  Inflict  the  penalty  which  the  law  prescribes ;  that  is, 
910  on  every  hundred  dollars  thus  fraudulently  returned. 

This  is  an  old  Act  originating  as  far  back  as  1789.  (See 
Marburj/  ^  Crtmford't  Digest,  477,)  and  one  of  the  beat  in 
the  book.  And  it  should  be  a  matter  of  public  congratula- 
tion, that  some  one  has  been  found  to  enforce  its  provisions. 
Not  that  it  will  bring  any  more  money  into  the  State  Treas- 
ury, but  it  will  greatly  reduce  the  per  centage  paid  by  hon- 
est andcoDKieDtious  chlaens.*    All  saoh  should  aid  tmd  ab«t 
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in  the  execution  of  this  lav.  Instead  of  looking  apon  aaeli 
prosecatione  as  odious,  they  should  be  considered  meritorioBB 
in  the  highest  degree.  The  smuggler  defrauds  the  GoverB- 
ment,  but  cheapens  the  commodity  to  his  neighbor ;  where- 
as, the  fraudnlent  tax  payer,  and  they  abound  in  every  com- 
munity, saddles  his  neighbor  and  /ellow-citisens  with  that 
which,  under  a  false  oath,  he  withholds  from  Otesar. 


No.'  109. — Noah   Lbb,   administrator   of  Larkin   Formby, 
plaintiff  in  error,  v».  Jahbb  M.  Hester,  defendant  in  er- 


[I.]  A  priTMc  nnderaUnding  betireen  r  part;  uid  bis  Cohdm),  id  nfcmice 
to  the  term*  of  a  ikle,  CMinot  be  givea  in  evideoce,  It  conatitaliDg  no  put 
of  tht  n$  fmlm  of  the  Mle  itidf. 

{1.  j  It  if  comprtent  for  an  adninlatralor  to  r«itrict  the  qnanU^  of  land 
adTBrtiMd  tob«  lold;  and  if  public  proclamatioD  bePMdeofthefact,  por- 
chasen  will  be  booad  bj  it,  whether  Ibey  heard  it  or  not. 

{3.]  Tbe  catM  do  not  define  the  preciie  effect  to  be  glren  to  the  qoidi^^ 
espreHiow  In  ^  deed  in  lach  general  dm,  "  be  the  tame  taore  or  leM." 

[4.]  If  the  priM  il  fixed,  la  reference  to  the  qoantitj  of  acrcg  or  neaante- 
ment,  then  theee  wordc  ahonld  count,  and  thej  will  not  cotct  a  deficieo^ 
of  one  half,  or  two  to  one.  But  perhaps  the  mle  is  otherwiae,  and  neither 
this  nor  an;  other  terra — inch  at  b;  "eatimatioD" — connt,  when  the  pnr- 
cha«e  ia  made,  iiretpectlTe  of  the  arcA  of  groand. 

In  Equity,  in  Troup  Superior  Court.  Decided  by  Judge 
WoKEJLL,  Hay  Term,  1866. 

Noah  Lee,  aa  administrator  of  Larkin  Fonnby,  deoeased, 
advertised  for  aUe  certain  land  belonging  to  the  estate  of 
bis  intestate.    The  folloving  i«  a  copy  ef  theadnrtiNBart: 
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Lee,  ftdm'r,  v*.  Beit«r. 

"Agreeably  to  an  orcler  from  the  Honorable  Inferior 
'Court  of  Heard  Countj,  when  sitting  for  ordinary  parposes, 
irill  be  Bold  before  the  court-house  door  in  the  town  of  Frank- 
lin, Heard  County,  between  the  usual  hours  of  sale,  on  tbp 
first  Tuesday  in  March  next,  the  following  property,  to-wit: 
A  part  of  lot  of  land  number  seventy-nine,  in  the  14th  dis- 
trict of  originally  Carroll,  now  Heard  County,  containing 
one  boodred  and  forty  acres,  more  or  leas,  the  said  lot  of  land 
Iisnng  a  good  farm  and  houses  oa  it,  and  lying  adjoining 
Xiberty  HilL  Also  &  part  of  sud  lot  of  land  situated  in 
Troup  County  containing  twenty  acres,  more  or  less.  Last 
tmentioned  portion  of  »aid  lot  of  land  will  be  sold  before  tho 
oonrt-honse  door  in  the  t(^  of  LaGrange.  Tronp  Conn^, 
on  the  first  Tuesday  in  April  next. '  Sold  for  the  purpose  of 
dktribntion,  and  as  the  property  of  Larkin  Fonnby,  deceas- 
ed. '  NOAH  LBS,  administrator. 

Heard  Coonty,  January  5th,  1848." 

The  sale  took  place  at  LaGrange  at  the  ume  specified  in 

■4he  advertisement ;  and  this  bill  was  filed  by  the  purchaser, 
James  M.  Hester,  the  defendant  is  error,  against  the  admin- 

-istrator,  to  compel  a  conveyance  of  all  that  portion  of  the  said 
lot  nnnber  79  embraced  within  the  limits  of  Troup  County. 
Kie  ukswer  denied  that  all  that  portion  of  said  lot  was  sold 

;<0  Hester,  but  insisted  that  twenty  acres  of  the  same,  and  no 
more,  were  sold  to  him.  The  answer  also  stated  in  a  part  of 
the  8»me,  responsire  to  the  bill,  that  before  the  sale  com- 

.menoed  the  administrator  told  Hester  that  only  twenty  acres 
would  be  offered  for  sale  on  that  day ;  and  that  again  after 
-the  sale,  and  while  the  notes  for  the  purchase  money  were 

-being  prepared,  the  subject  was  spoken  of  between  the  par- 
ties, and  it  was  then  understood  that  twenty  acres,  and  no 

iBore,  had  been  sold. 

At  the  trial  it  was  proved  by  the  person  who  cried  the 

.sale,  and  by  several  other  witnesses,  that  the  crier  distinctly 
ainnoanced  from  the  block  that  twenty  acres,  and  n9  more, 

.voald  be  sold.    One  witness  testified,  that  this  annonnoo- 
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Leo,  adm't,  ea.  Hciter. 

ment  was  repeated  several  times,  and  that  the  partieolar  poT- 
tioD  of  tbe  lot  from  if hich  the  tvrent;  acres  were  to  be  taken 
wu  designated. 

It  appeared  that  Hester  was  p«sent  at  the  eale,  but  did 
not  bid  himself,  having  employed  one  Beland  to  bid  for  faia. 
Beland  swore  that  be  di<l  not  bear  the  crier's  announcement, 
and  that  be  bid  off  tbe  land  believing  that  the  whole  of  tbe 
Tronp  portion  was  op  for  Bale.  It  was  in  evidence  A»t  be- 
ilween  thirtj  and  forty  acres  of  said  lot  lay  in  Troop. 

Plaintiff  in  error  proposed  to  prove  by  John  L.  Stephenb, 
that  on  the  day  of  sale  be,  plaintiff,  went  to  witness  for  hts 
advice,  aa  a  lawyer,  in  regard  to  selling  this  land,  and  stated 
tbat  he  bad  reason  to  believe  tie  quantity  was  eonudeiUy 
more  than  twenty  acres ;  that  witness  advised  him  to  sell  bat 
twenty  acres,  and  let  the  balance,  if  any,  remain  oasoM  fm- 
tbe  present ;  that  plaintiff  eud  he  woald  do  so,  and  both 
plaintiff  and  witness  went  immediately  to  the  block  whore  the 
sale  was  about  to  commence. 

The  Court  ruled  out  this  evidence,  so  far  as  the  same  re- 
lated to  the  conversation  between  plaintiff  in  error  and  the 
witness,  and  the  pluntiff  in  error  excepted. 

In  charging  the  Jury,  his  Hovor,  fbe  preuding  Jsdge, 
st^ed  that  the  presumption  of  law  was,  that  tbe  Ia«d  was 
sold,  as  respects  boundary  and  quantity,  according  to  tbe  a4- 
'  vertisement ;  that  is,  as  the  part  of  said  lot  situate  in  3Voupi 
and  as  contuning  twenty  acres,  more  or  less ;  that  if  the  con- 
trary was  the  fact,  the  administrator  must  prove  it ;  and  tint 
'if  the  administrator  advertised  twenty  acres,  man  or  leal, 
althongb  it  might  appear  that  only  twenty  acres  were  t^red, 
-cried  and  knocked  off  by  the  crier,  yet,  that  should  oot  linut 
the  recovery  to  less  than  the  entire  portion  of  said  lot  lying 
in  Tronp,  whatever  that  might  be,  unless  it  also  appured 
that  the  bidder  beard  tbe  crier's  proclamation  fixing  the 
quantity,  and  understood  that  he  was  bidding  for  twenty 
acres  and  no  more.  To  this  charge,  and  every  part  thereof, 
plaintiff  in  error  excepted. 

Counsel  for  plaintiff  in  error  requested  the  Court  (o  cbai^g^ 
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tltftt  in  cue  onl^  twenty  screa  were  put  up,  cried  and  koock- 
ed  off,  it  made  no  difference  vhether  the  bidder  heard  the, 
erier's  proGl»Bwtion  as  to  quantity  or  not,  provided  it  vere 
Bade  plainly  and  distinctly,  and  ao  that  he  might  have  heard 
ii  by  giving  ordinary  and  reasonable  nttentioo-  The  Court 
xefosed  so  to  charge,  and  plaintiff  in  error  excepted. 

Ooonsel  for  plaintiff  in  error  also  requested  the  Coort  to 
oharge,  that  the  terms  '*  tventy  acres,  more  or  less,"  in  the 
adrertiaemeat,  would  not  embrace  ten,  fifteen  or  twenty 
acras,  in  addition  to  the  twenty  mentioned.  But  the  Court 
lield  that,  conatming  the  adTertiaement  altogether,  these 
tenns  might  include  any  number  of  acres,  however  great  or 
•mail ;  and  so  refiued  the  charge,  and  pluntiff  in  error  ex- 
esptsd. 

Otebbt  k  Blecklst,  for  plaintiff. 

.   B.  H.  Hill,  for  defendant 

JBjf  the  Court. — Luhpkin,  J.  delivering  the  opiaion. 

{!.']  The  testinuiny  of  Stephens  at  to  the  private  oobvm- 
■ation  which  ttanspirad  between  Lee  and  hiaijelf  inunediate- 
1y  i^eoeding  the  sale,  was  properly  rejeoted.  It  ipaa  no  part 
of  the  ret  geata. 

[2-3  Kext,  as  to  what  was  sold.  Conaiel  does  not  inaiBb 
that  the  advertiaemeat  was  ooBcloatve ;  still,  he  attaohea  is, 
liiB  ugoment  much  importance  to  it,  aa  showing  what  really 
was  sold. 

TiM  object  of  the  advertisement  is  tw»-foild :  to  ^ve  aetiM 
to  bidders,  and  to  ahew  that  the  authority  granted  by  th^ 
Court  haa  been  executed.  Both  at  Sheriff's  aala  and  adnin-^ 
iatrator's  sales,  nothing  ia  more  common  than  to  aell  leaa  pro- 
perty than  is  advertised.  And  we  doubt  not  the  light  of  the 
administrator  in  this  case,  notwithstanding  he  advertised  to 
aall  «U  itf  bt  ^.  79,  lying  iaXronp  Com^,  to  Ssut  th*  mI* 
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to  tweotjr  acres,  or  any  other  c|aaittity.  And  whether  he  didf 
or  not,  vas  a  qneBtion  of  faot  for  the  Jury. 

If  he  4id  BO  restrict  the  sale'  aud  caused  the  crier  to  nuke- 
public  proclamation  of  the  fact  at  the  time  the  proper^  ins- 
offered  in  market,  all  persons  were  bonnd  bj  it,  irhedier  they 
heard  it  or  not.  It  vas  the  daty  of  purchasers  to  ascertun- 
what  wsB  selling ;  and  this  they  could  readily  do  by  ^plioa- 
tion  to  the  crier.  Had  this  bill  been  filed  to  rescind  the  coft- 
tract  on  account  of  the  alleged  mistake,  it  would  hare  been 
entitled  to  a  much  more  favorable  hearing.  For  whoe  a 
mistake  has  accrued  as  to  a  material  or  essential  partieolar 
in  a  sale,  forming  the  main  or  essential  inducement  to  it,  the 
bnyer  having  been  mbled  by  the  advertisement,  there  would 
he  an  apparent  equity  in  holding  that  a  compliance  should 
not  be  insisted  upon.  There  is  much  in  such  a  doctrine  to 
commend  itself  to  every  man's  cooBcience. 

Bat  that  is  not  this  case.  Mr.  ffetter'g  poution  ia,  that 
whatever  the  administrator  may  have  sold,  he  bongbtr  Bap- 
peeing  he  waa  getting  the  title  to  the  whole  of  lot  No.  79,  in. 
Troup  Oonnty.  And  therefore,  the  administrator  most  make 
him  a  deed  to  the  whole.  We  do  not  see  the  justice  or  the- 
logic  of  such  a  claim.  Others  may  have  known  that  twenty 
acres  only  was  selling  if  ho  did  not,  and  regulated  their  bid- 
ding accordingly.  And  hence,  the  land  may  have  beeit 
knocked  off  to  him  at  a  much  lower  price  than  it  might  othw- 
vise  hare  commanded.  If  the  administrator  be  right  in  point 
of  fact,  the  competition  was  for  twenty  acres  only,  and  not 
for  the  thirty-eight  or  for^  which  the  lot  contuns. 

We  have  examined  the  bill  and  answer,  and  we  think  the 
latter  is  reqwnnve  to  the  charges  in  the  bill  which  relate  to 
the  understanding  between  the  parties,  both  before  and  af- 
ter the  Gale,  as  to  what  quantity  of  land  was  intended  to  be- 
sold  and  actually  sold. 

[8.]  The  cases  do  not  seem  to  define  with  aoenraoy  the 
precise  effect  to  be  given  in  a  deed  to  the  qualifying  expres- 
sions, "  be  the  same,  more  or  less,"  which  are  in  such  gea- 
«ril  nee.    They  have  been  held  to  cover  a  defieifln^y  of  i^ 
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WMifl  «f  foe Mt  of  foE^-«n!»Mre8.  (1  V^  .^ B.  ft75 ;)  bi« 
Mt  of  eoe  bwdred  09I  of  three  huodrfid  and  forty-nine 
wnot.    (2  iiMi.  if.  &T0.) 

[4.3  If  bod  be  sold  by  mewireiMat  lod  the  prioe  ooa< 
tnJM  bf  iwAreoee  to  this,  thaw  tema  vould  not  indode  » 
pert  or  aewly  double  the  quantity  of  acres  specified.  But 
vWr»  a  aeUtflmmt  or  plantatiM  ia  coareyed)  aad  the  price 
not  fixed  in  reference  at  all  to  the  qaantity  of  ground,  pw- 
hapa  aeither  those  nor  any  other  qnalifying  vorda  vo«ld 


!Ko.  IIO.—PakjrIi  HcNbill,  plaintiff  in  error,  v».  Habvit 
R0D8SBAU,  defendant  in  error. 

(!.]  TbB  Hiawer  taan  iDtemigatoTf  (M(bt  tobcftill,  m>  m  to  neet  vntj 

HBlMial  thinj;  in  the  inteitOKalMj. 
£1.]  The  defflDduit,  on  &  ple^  or  pajiBMil  to  a  suit  on  k  note,   ummiiied  a 

witness,  who  eud,  "It^'  (the  note)  "wu  paidoIT  hj  defeodnnt  to  myaelf, 

Ib  harness,  wheD  I  Ltd  it  Id  {HMMuion :"  BM,  that  tUi  answer  did  vot 

.ajhAw  (be  witnau  iutecMtadfor  the  detbadant. 

Debt,  in  DeKalb  Soperior  Coart.    ^ed  before  Judge 
BOU,  AprU  Term,  18S6. 

This  was  an  action  of  defendant  brought  by  Harvey  Boe- 
a««u  against  Daniel  McNeill,  on  a  promiaaory  note  payable 
to  John  Bird  or  bearer.  The  defendant  pleaded  payment. 
On  the  trial,  defendant  effsred  to  read  in  endsnce  the  tes- 
timoDy  of  Eluah  S.  Bibd,  takes  by  interrogatories,  to 
lAich  testimony  plaintiff  objected,  on  the  ground  that  the 
-wHnesa  h^d  not  answered  the  2d  croae-interrogatory,  which 
XMid  as  follows:  "Qive  the  date  of  said  note  aad  thecredita^ 
fOkxa-ia 
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if  ftQysre  on  it,  aod  their  date,  and  tlte  amount  of  each 
credit;"  the  answer  to  the  same  being  as  follows :  *'  I  know 
nothing  about  the  dates  of  the  credit  or  the  amonnt  poaitiTe- 
]j,  bnt  think  the  face  of  the  note  was  for  about  one  hundred 
dollars,  and  was  reduced  down  forty  or  fifty  doUitts  by  the 
credit  or  credits." 

The  Court  Bustaioed  the  objection,  rnled  out  the  testimony 
and  Counsel  for  defendant  excepted. 

Defendant  then  ofiered  to  read  in  evidence  the  answers  of 
the  same  witness  to  another  set  of  interrogatories  previouBly 
sued  out  for  him.  To  the  admission  of  which  pluntiff  (A- 
jected,  on  the  grounds — 

Ist.  Because  the  interrogatories  had  been  ruled  oat  at  a 
Ibrmer  trial. 

2d.  Because  the  witness  was  interested,  as  appeared  fi;i>m 
his  answer  to  the  following  interrogatory :  "  Was  or  was  not 
said  note  ever  paid  off?  If  yea,  by  whom  was  it  paid  oWt 
and  to  whom  was  the  payment  made?  and  who  had  aud  note 
in  possession  at  that  time?"  The  answer  of  witness  bmng, 
**  It  was  paid  off  by  defendant  to  myself,  in  harness,  when  I 
bad  it  in  possession." 

The  Court  sustained  the  objection,  and  Counsel  for  de- 
fendant excepted. 

The  Jury  found  a  verdict  for  the  plaintiff  for  the  amonnt 
of  the  note,  • 

Whereupon,  Counsel  for  defendant  moved  the  Court  for  a 
new  trial,  upon  the  ground  that  the  Court  erred  in  rejecting 
the  testimony  of  Elijah  S.  Bird. 

The  Court  oTcr-ruled  the  motion  for  a  new  trial,  and  Coun- 
gel  for  defendant  excepted. 

EzzARD  &  Collier,  for  plaintiff. 

B.  H.  Hill,  for  defepdant. 

Si/  the  Court. — Benkiks,  J.  delivering  the  opinion. 

Wo  agree  with  the  Coort  below  in  tJunking  thK  tbcaeoOBd' 
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erosa-interrogstorj  was  not  fully  answered  bj  tbc  vitnefM, 
Bird. 

[1.]  The  daie  of  the  note  vas  a  matter  of  some  importance 
OD  the  question  of  the  idontit;  of  the  note.  The  answer  of 
•the  witness  is  silent  as  to  the  date  of  the  note. 
'  But  we  cannot  agree  with  the  Court,'  that  the  witness. 
Bird,  was  interested  on  the  side  of  the  party  calling  him, 
IfoNeiU. 

[2.]  Bird  was  not  in  privity  with  either  party  to  the  suit. 
The  verdict,  therefore,  let  it  have  been  on  which  side  it  might, 
imnld  nerer  have  been  used  for  or  against  Bird.  And  if  this 
were  not  so,  still,  his  interest  is  merely  balanced ;  for  if  he 
should  say  that  harness  had  been  received  by  him  from  the 
naker  of  the  note,  in  payment  of  the  note,  although  he  wonid 
relieve  himself  from  the  liability  t«  the  maker  of  the  note  to 
pay  for  the  harness,  yet,  he  would  subject  himself  to  a  tia- 
bility  to  the  owner  of  the  note,  to  pay  him  the  amount  of  the 
QOt^  thuB  collected  in  harness ;  and  if  he  should  say  that 

'  boroesB  had  not  been  received  by  him  from  the  maker  of  the 
note  in  payment  of  the  note,  although  he  would  relieve  him- 

.  self  from  any  liability  to  the  owner  of  the  note  to  pay  him 
the  amount  of  the  note  on  account  of  having  collected  it  in 
bamess,  yet,  he  would  leave  himself  subject  to  the  maker  of 
the  note  for  the  price  of  the  harness.  (See  1  Phil.  Ev.  56, 
5B.) 

We  think,  therefore,  that  for  the  exclosioa  of  this  witness 

..there  ought  to  be  ft  Dew  trial. 
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LcoMt  M.  Wetli. 

No.  111. — Haiubos  L.  Lbn'oib,  pluatiffin  error,  v$.  JMoB 
C.  Wbbks,  defsndtbt  m  error. 

[1.]  n«Act(iriS13,«>empUNI  "the  coamon  tooU"  of  ths  dcbtor'a  t»ai|» 
from  ]«T7  uid  tftp,  nAder  eiMQtJon,  doei  not  extend  to  >  Iawjct*!  libnrj. 

^Itoa  Superior  Court.     Tried  before  Jadge 
trm,  1856. 

g  statcmeot  of  facts  vaa  agreed  upon  bj 

i'  parties  in  the  Coart  below  : 

of  the  rendition  of  the  jadgmeats  oa  which 
-thej!./a.  iaaned,  the  law  books  which  were  the  subject  of  the 
levy,  were  the  property  of  Samoel  C.  Elam  the  defendant  ia 
fi.  fa.  They  were  afterwards  sold  by  the  defendant  in^/o. 
to  the  claimant,  Madison  h.  Lenoir ;  that  Elam  was  a  prac- 
tising Attorney,  using  said  books,  66  Tolnmes,  as  his  law  li- 
brary; that  he  was  a  man  of  family,  consisting  of  wife  and 
children.  At  the  time  of  the  levy,  tbo  fi.  fat.  bod  been  re- 
tamed  against  the  defendant,  "nulla  bona."  At  the  time 
of  the  purchase  of  the  books  by  claimAit,  he  was  not  an  At- 
torney at  Law  but  a  law  stndent,  nor  had  he  any  family ; 
that  he  bought  the  books  in  October,  1855,  paid  for  them  In, 
November,  was  admitted  to  the  bar  in  December,  and  the 
books  were  levied  on  in  Jannary  and  ciMmed  by  I«eooir; 
had  no  other  law  library  and  bonght  the  books  to  use  aaa 
practising  Attorney." 

The  Court  decided  that  the  books  were  subject  to  the  ji. 
fat. ;  to  which  decision  Counsel  for  claistaat  excepted. 

BucELBT,  for  pluntifT  in  error. 

fbiDBHWOOD ;  Hammond  k  Soh,  for  defendjint. 

Bp  the  Otntrt. — ^LmiPKiVi  J.  deliveraig  the  opinion. 

■     Ety  the  Act  of  1822,  (OtWt  IHgtat,  886,)  "the  eonfliw 
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toda"  of  a  jflbtsr  are  exempt  fron  Isry  m4  rak  under  9x^ 
eation.  Is  the  Uw  library  of  an  Attorney  poaftwtei  by  >tl» 
St»tnte? 

By  the  Jndietary  Act  of  1799,  all  the  property,  real  tad 
personal,  of  the  defendant,  \a  boond  by  the  judgment  and 
subject  to  ita  payment.  The  Act  of  1822,  therefore,  being 
in  derogation  of  the  common  rights  of  creditors  to  seoore  and 
collect  their  debts  out  of  all  the  property  of  their  debtors, 
oaght  to  have  »  strict  constrnction.  The  vord  tool  is  de- 
fined to  be  some  atmplo  instrument  used  by  die  hand,  and 
the  object  of  the  Legislature  obvionsly  was,  to  exempt  arti- 
cles of  small  value  and  of  frequent  and  daily  use  by  a  poor 
veehanic,  upon  whose  manual  oooapation  <^  these  tools  his 
family  depended  for  a  subBietcnee.  ft  was  never  intended 
that  the  debtor  sboald  be  protected  in  carrying  on  an  exten- 
nre  trade  with  a  large  capital,  even  ro  toots,  while  bis  credi- 
tor was  suffering  for  the  money  justly  due  him. 

What  is  the  other  articles  protected  by  the  Act?  Two. 
1>edB  and  bedding,  oommon  bedsteads,  a  spinning  wheel  and 
two  pair  of  oards,  a  loom  and  a  cow  and  oalf,  oommon  toots 
of  his  trade  and  ordinary  cooking  utensils.  Did  the  L«gi^ 
lature  intend  to  depart  so  far  from  the  strict  and  appropriate 
meaning  of  the  term  "  common  tools,"  as  to  extend  it  to  M 
the  utensils  of  a  distillery,  tfae  looms,  spindles,  &c.  of  a  oot- 
tbB  'or  wooHen  factoi^,  the  forges  and  other  instnunenls  of 
«  manufactory  of  iron,  and  other  complicated  and  exp^ive 
<naci)nftery,  oanting  thensands  of  dollars t  )f osieb  eonBtnM^- 
-fioD  MO  be  adopted  without  dorng  violenoa  to  the  neaniBg 
of  the  Act.  And  we  are  entimly  satisfied  that  a  Iswyor'n 
fibrsry  are  net  eommon  tools  of  trade,  within  the  true  intsnt 
of  the  A«t. 

I4  has  been  suggested  that  tho  books  of  a  soholar  are  ex- 
empt at  Common  I^aw  from  -diBtt-fsses.  The  reply  to  this  is 
two-fold :  First,  the  law  of  distresses  is  inapplioaUe,  bocaan 
the  articles  exempted  under  diftt  law  are,  nevirtiieless,  liable 
alitt  to  be  saaed  on  JUri  faeUu,  (1  Bmtr.  S87  ;  8  ^«tt. 
I3(f;  ITtVb,  512.)    And  secondly,  whatorerin^  be  tUrdk 
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AbboU  n.  HoUud. 

•f  the  Oommon  Law,  this  question  must  be  controlled  i 
Stete  hj  Statute. 


Ko.  112. — Obadiah  Abbott,  plaintiff  in  error,  vh.  Jambs  II. 
Hou^ND,  defendant  in  error. 

p.]  It  is  BO  ueuM  to  A  Oooitatile  who  hits  to  briDj;  ia  &  defenduit  n-hoB 
be  bM  arrei(«d  od  a  w.  m.  that  the  deftadant  wm  rescaed  bj  a  mob. 

Bole,  in  Coweta  Superior  Court.  Decided  b;  Jadge  Uah- 
MORD,  March  Term,  1856. 

At  the  December  Term,  1856,  of  the  JiuUce's  Court  tor 
ihe  992d  diatriot,  Coweta  Countj,  James  H.  Holland  ruled 
Obadiah  Abbott,  a  Constable  for  said  district,  alleging  in  his 
rule  titsi  that  he  had  placed  ea.  $tu.  agunst  one  George  W. 
Miriek  in  Uie  hands  of  sud  Constable,  who  failed  to  execute 
the  same. 

'  la  answer  to  the  rule,  the  Constable  stated,  that  in  Julj, 
18S5,  he  did  arrest  the  defendant  in  ca.  to.  and  placed  lum 
in  the  hands  of  a  guard,  frttm  whom  he  escaped  on  the  same 
day ;  that  he  pursued  Uie  d^endant  three  several  times  af- 
terwards, and  was  each  time  otaable  to  arrest  him  until  the 
7th  daj  of  Ootober,  1855,  at  which  time  he  re-arrested  the  de- 
fendant when  he  was  rescued  firom  his  custody  by  a  mob. 

The  Court,  on  motion,  refused  to  make  the  rule  abeolate  ; 
whereupon,  Holland  sued  out  a  writ  of  ffertwrort  to  the  Su- 
perior Court. 

The  Court  sustained  the  eertiorariy  and  ordered  the  Jasti- 
oes  in  the  Court  below  to  make  the  role  absolute,  and  Coanael 
for  Abbott  excepted. 
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G.  Vt.  RoBiirsoK,  for  f^untiff  in  error. 
J.  M.  FovsLL,  for  def«Ddant  in  «rror. 
Bjl  the  Court. — Bbnnino,  J.  delivering  tbe  opinion. 

[1.]  The  question  in  this  case  ia,  whether  a  Constable  who 
has  arrested  the  defendant  in  a  ca.  to,  is  liable  to^  rule  for 
an  escape,  if  the  defendant  has  been  resened  from  nim  by  a 
"mobf"  The  Court  below  held  that  a  Constable  is  ;  and 
this  decision,  as  we  think,  was  right. 

The  only  sort  of  rescue  which,  it  seems,  will  excuse  the 
Sheriff  from  not  bringing  in  the  body  of  a  defendant  whom 
he  has  arrested  on  a  oa.  ta,  is  that  which  is  by  the  "King'« 
enemies."  A  rescue  hj  "  rebels"  or  "  traifaurs"  will  not  do. 
Much  less,  therefore,  will  a  rescue  b;  a  mob  do.  (Sewall  on 
Si'ffZSB-'9;  Bac.  Abr'g't  "Etcape;"  Com.  Biff."Itei- 
ean'a"  {D.  1.) 

A  Sheriff,  by  the  Judiciary  Act  of  1799,  may  be  ruled  for 
an  escape.    {CoWt  Dig.  1142.) 

And  by  an  Act  of  1812,  **  Constables  shall  be  subject  to 
be  ruled  by  their  respectiTe  Justice's  Courts,"  "  under  the 
same  regulations  as  are  pursued  in  the  Superior  Court  in  re- 
lation to  officsrs  of  said  Court."     ((Ui's  Dig.  649.) 
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No.  118.— Nahct  Gftoiwnfjf,  pUiatiff  in  eanr,v».  Kafolbdh 
B.  GooDwrs,  defendsDt  in  error. 

[!.}  It  is  not  conipel«Dt  to  impeach,  bj  wltDesaes,  tha  memor;  of  ft  witncM . 
In  ordar  to  diipatoge  his  ttstunon;.     It  must  be  done  bj  croM-exninuu- . 

tiOD. 

£3.]  Where  a  witness  is  rqected  through  the  misapprehension  of  the  Conrt, 

M  to  hb  teetimoBf,  Itfs  tlie  dat;  of tbe Court  to  aHow  the  w^ess  to  be 

esMiinid  vheocrer  the  mistake  is  discoTfnd- 
(>.]  PunBj  stMemwtaan  not  ndniaiible,  noleis  Hie  indtridual  menbei  it 

pnseot.witoBS  inteveet  U  to  be  afactod. 
[4.]  Witnesses  cannot  state  their  belief,  nnlesi  accompanied  with  the  facts 

Upon  which  it  is  (banded. 
[K.]  Poasessiaa  of  penoaal  propert7  b^  the  rendor  after  an  absotote  coaref' 

aace,  ii  a  bad£e  of  ftaad;  it  ia  ansceptfUe,  ■nwerei',  of  v^lanation. 
p^]  ^e  hfdt  that  the  father  hoMa  fbr  an  infant  child,  is  not  eiplansitaty  of 

IhB'Uber'B  posfWlloa  which  had  <«iiiitenceil  baton  tiie  title  of  tlic  niwr 

*cctned. 
[T.]  If  AteUiproper^  toB  to  ddraod  C,  wbile  the  contract  is  void  at  to  C, 

it  is  aerettlieleBS  good  as  iietween  A  and  B.    If  B  paid  for  the  property,  be 

can  sue  for  and  recoTcr  it  oat  of  A.    Not  so,  howerer,  if  no  coMlderaltoa 

or  pric«  was  paM. 
[B.]  If  the  contract  was  eiecnted  by  daig*rj,A»  Oontts  will  .net  swiai 
,  .  allfhongh  fraodotavt-    Oa  the  othei  Iiand,  thef  will  oot  interfere  to  intece 

A.conuact  which  ia  both  fraudulent  and  without  eonsidentioo. 
[BJ  The  doctajne  of  esto^el  does  not  obtain  unleaa  there  be  injnrj  to  one 

partj  or  adrantage  to  the  other,  resaltios  from  the  acts  or  declaradoos 

of  the  pmott'  to  be  estopped. 
[10.]  TbeConrtbuariglittochaTge,  and  the  Jntyto  find,  npon  law  Jarjr  eri- 

denee ,  pro*ided  the  same  has  been  introduced  witboot  ottjection. 

Trover,  in  Coweta  Superior  Court.  Tried  before  Jndgft 
Bull,  March  Term,  1856. 

This  wu  an  action  of  trover  brought  by  Napoleon  B.  Oood- 
wyn  agsioBt  Nancy  Ooodtryn  for  some  nine  negroes. 

The  defendant  pleaded  the  general  issne  and  the  Statate 
of  LimitationB. 

The  following  is  the  evidence  in  the  case : 

Napoleon  B.  Ooodwyn  offered  in  evidenoe  the  following 
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testimonj,  viz :  The  copy*  will  of  Eliiabeth  GoodwTD,  Ul 
grand-mother,  bj  which  the  Baid  Elizabeth  bequeathed  to  him 
WinoGj  and  her  ohildren,  sabject  to  a  trust  deed  on  the  chil- 
dren. Under  and  by  rirtue  of  said  will,  plaintiff  clums  title 
to  the  property  in  dispute  in  said  action  of  trover,  which  bears 
date  on  the  lat  day  of  October,  18S0. 

Plaintiff  then  introduced  Johk  R.  Cross,  who  testified  that 
he  knew  the  negro  woman,  Winney,  from  184S  to  1845  or 
1846;  that  she  was  in  the  poeseesion  of  defendant  when  she 
noTed  from  Virginia  in  1818,  and  had,  at  the  time  of  remo- 
Tnl,  in  1843,  Harriet,  Caroline,  Julia  and  Ned ;  that  plain- 
tiff, defendant  and  negroes  all  moved  from  Virginia ;  heard 
the  defendant  say,  in  Virginia,  on  the  road  and  in  Georgia, 
that  the  negroes  were  plaintiff's ;  heard  plaintiff  claim  them 
frequently  in  defendant's  presence,  and  defendant  said  they 
were  his.  Some  one  offered  to  buy  one  of  tho  negroes  in 
North  Carolina,  when  they  were  removing  to  Georgia ;  plain- 
tiff said  he  would  not  sell  them — that  no  money  could  buy 
them.  This  was  said  loud  enough  for  defendant  to  bear  it ; 
beard  the  defendant  say  in  1848  or  1844,  that  the  property 
was  plaintiff's ;  that  he  then  proved  the  value  of  the  negroes 
and  their  average  value  for  hire. 

JosBPU  B.  Camp's  interrogatories :  I  did  assign  the  annex- 
ed instrument  as  a  witness,  and  saw  a  copy  of  the  same  served 
upon  defendant  by  said  plaintiff,  on  the  evening  of  the  13th 
day  of  August,  1849,  at  defendant's  own  house,  in  Coweta 
County,  Ga.  and  defendant  refused  to  give  them  up,  saying 
they  were  not  plaintiff's  negroes.  I  was  present  when  a 
verbal  demand  was  made  by  plaintiff  of  defendant  for  certain 
negroes,  to-wit:  Winney,  a  black  woman  about  86  years 
old ;  Caroline,  a  yellow  woman,  the  child  of  Wynney,  about 
22  years  old;  Martha,  a  yellow  child  about  two  years  old, 
th^  child  of  Caroline ;  Harriet,  a  yellow  woman  about  18 
years  old,  the  child  of  Winney ;  Joe,  n  yellow  child  about  a 
Tear  and  a  half  old,  the  child  of  Harriet;  Ned,  a  black  ne- 
gro boy,  the  child  of  Wianoy,  about  13  jears  old  ;  JuHa,  « 
TOt.  «-T6 
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Mick  girl  aboat  ten  yevca  old,  a  child  of  Winaey ;  AnthoDy, 
fti.blaelc  boy  about  three  ycsre   old,  a  child   of  Wiimej'. 

Plaintiff  demanded  the  aforeBaid  aegroes  of  defendant  «t 
fa«r  ffim  bouBe,  in  Coweta  Gonnty,  Ga.  and  she  refneed  to 
give-  them  up.  Plaintiff  charged  defendant  with  haring  told 
him  often  before  that  they  were  his  negroes,  saying  to  ber  at 
the  samo  time,  ma,  do  not  yon  know  that  yon  told  me  ao  ? 
To  which  defeadant  said  nothing,  placing,  at  the  same  time, 
ber  bands  on  her  face,  as  if  at  great  loss  to  know  what  to  say, 
irhen  Thomas  and  Braddock  Goodwyn  spoke  simnltaneonsly, 
in  a  loud  and  angry  voice,  saying,  and  repeating  often,  *'  No, 
she  never — they  are  not  yonr  negroes — ^you  shall  never  have 
Aem,"  &c.  This  produced  qnite  an  excitement,  and  I 
thought  the  parties  wonld  come  to  blows,  but  tfaey  did  not 
Knows  nothing  more  that  will  benefit  the  plaintiff. 

To  the  cross- interrogatories  knows  nothing. 

'^VILLIAU  Beadles  was  then  sworn,  who  testified  that  he 
knew  Winney  and  Caroline.  Caroline  was  Winney's  child, 
abont  14  or  15  years  old  when  she  came  to  Georgia ;  knew 
Harriet;  she  was  Winney's  child ;  was  12  or  18  years  old 
«4Kn  she  came  to  Georgia.  After  Christmas,  in  the  latter 
part  of  the  Hollidays  in  '46  or  the  first  part  of  '47,  I  was 
at  defendant's  house  and  was  complimentiDg  her  on  the  mar- 
riage of  her  children,  and  said  to  her,  I  suppose  a  certain  lady 
has  g^ven  Napoleon  his  walking  papers?  When  defenduit 
said,  they  need  not  do  it,  nor  any  other  lady,'  for  Napoico* 
was  worth  as  much  property  as  her  father  was  able  to  give 
her ;  that  Napoleon  had  some  four  or  five  negroes,  and  went 
on  to  mention  Winney,  Harriet  and  Caroline,  and  said  that 
liis  grand- mother  had  willed  them  to  him  in  Virginia.  He 
further  said,  that  he  recollected  the  time,  and  that  he  remem- 
bered it  without  having  to  int^mre  of  any  person,  and  that  he- 
did  not  inquire  of  any  one  to  fix  the  time. 

He,  on  cross-questions,  answered  that  he  could  not  recoHeot 
the  time  when  Van  Buren  was  elected  President ;  when  the 
court-house  in  Neivoan  was  built;  when  he  was  snbpoeoaed 
in  the  case ;  and  he  answered,  in  1846. 
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WiLLiAH  Bailbt  :  Know  kll  the  negroes  but  Ned  ;  proved 
'tfc«ir  value  uitl  tbeir  hire  per  umain. 

Thomas  G.  Kisq  :  Had  a  converBation  in  the  fall  of  '45, 
in  October,  withMrs.  Goodwyn;  waa  there  building  a  ecren; 
Mrs.  Simms,  daughter  of  defendant,  was  sick ;  be  aekcd  de- 
fendant why  sho  did  not  send  one  of  the  jellov  girls  to  wait  - 
-  on  her  ?  She  replied  that  they  were  Napoleon's,  who  was  «p 
the  country  and  would  be  back  after  them  the  next  fall.  Ue 
is  the  more  certain  of  the  time  because  of  some  Justice's 
Coort  papers  irhich  he  has  since  found.  Built  a  screw  for 
,Simms ;  went  from  Simms'  to  defendant's  to  put  up  a  ecre-w. 

Jaugs  a.  Grahau  testified,  that  King  buiJt  a  screw  for 
Beadles  in  '45,  in  tbe  fall ;  thinks  he  went  from  there  to 
Simms',  and  from  there  to  defendant's ;  not  certain. 

Jack  C.  Lumpkix  saw  Ned  in  possession  of  Napoleon 
•bout  his  grocery,  in  Newnan,  in  1848. 

Testimony  of  Elizabeth  H.  Eduokubon,  taken  by  com- 
mission :  She  knows  tbe  parties ;  that  she  was  acquainted 
with  the  slaves,  Winney  and  Caroline,  and  a  girl  by  the 
name  of  Harriet,  which  she  understood  was  the  child  of  Wia- 
ney  ;  and  she  docs  not  recollect  to  bare  seen  any  other  chil- 
dren of  the  said  Winney  and  Harriet.  She  says  that  sbe 
beard  Mrs.  Nancy  Goodwyn  say  that  there  were  five  negroes 
left  to  Napoleon  B.  Goodn7n  by  his  grand-mother ;  these  Ave 
negroes  were  Winney  and  her  childrw) ;  she  is  not  positive, 
bat  thinks  it  was  five  nogroes  stated  at  tho  time  by  Mn. 
•Goodwyn  as  being  the  number,  including  Wiiutey  and'fatr: 
'  children  ;  she  stated  that  it  was  about  tbe  first  of  September^ 
in  the  year  184S,  at  the  house  of  Mrs.  Naney  Goodwyn,  in 
the  County  of  Coweta,  where  this  oonreraation  was  had ;  she 
states  that  the  said  negroes  were  then  at  the  house  of  Mrs. 
Nancy  (Goodwyn,  and  she  presumed  they  were  in  her  possee- 
aien  at  that  time;  that  sbe  bad  heard  Mrs.  Nancy  Goodwyn 
say,  several  times  previous  to  the  first  of  September,  1848; 
--that  said  negroes,  Winney  and  ber  children,  were  Napoleon 
S.  Goodwyn'a  negroes.  Sbe  states  she  knows  Caroline  and 
Bwiieti  that  they  are  mulatto  girls — Oaroline  rather  (all, 
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and  Harriet  is  of  a  medium  sise ;  that  she  had  eeen  Winney ; 
that  Bhe  is  of  &  dark  complexion ;  that  she  does  not  recollect 
her  size.  The  other  children  she  knows  nothing  of;  that 
the  conversation  was  had  irith  Mrs.  Qoodwyn  in  the  montli 
of  Sept.  1843,  at  one  time,  and  that  she  had  heard  her  make 
about  the  same  statement  several  other  times  previous  to  the 
Ist  September,  1843,  at  the  houee  of  the  defendant ;  that  do 
person  was  present  besides  witness  at  the  time  and  place  of 
coDTersation ;  that  Napoleon  B.  Goodwyn  had  said  that  he 
would  give  alt  that  he  was  worth,  or  ever  expected  to  be 
worth,  for  a  certain  gentleman  to  leave  his  wife  ;  and  then 
Btated  to  witaeas  the  conversation  before  referred  to. 

Testimon;  of  William  Mitchell,  taken  by  commission  : 
He  says  he  knows  the  parties ;  that  he  resided  on  defendant's 
plantation  and  overseed ;  I  know  the  slaves  mentioned  in  in- 
terrogatories, which  wera  born  in  Virginia;  I  have  never 
heard  defendant  say  any  thing  in  reference  to  the  oirnership 
of  said  Blaves ;  I  heard  her  say,  in  1840,  when  plaintiff  pro- 

'  posed  to  hire  out  one  of  the  slaves,  that  she  could  give  as 
much  for  her  as  Mr.  Foster,  who  proposed  to  hire  her.  The 
elaves  were  in  the  poaeesaion  of  the  defendant ;  the  plaintiff 
lived  with  defendant  until  they  moved  to  Georgia;  plaintiff 
lived  with  his  father  until  his  death;  he  died  in  the  Couuty 
of  Brunswick,  the  place  from  whence  his  widow  moved  to 
Georgia;  don't  know  where  pluntifl's  grand-mother,  Eliia- 
beth  Goodwyn,  died,  or  who  died  first ;  that  he  had  loaned 
defendant  money. 

Plaintiff  then  introduced  the  testiaiony  of  John  D.  Pb&> 
KINS,  taken  by  commiasion,  which  was  as  follows :  I  know 
six  of  the  negroes ;  I  knew  them  last  in  possession  of  the  de- 
fendant in  the  State  of  Georgia  ;•  I  never  heard  defendant 
say  any  thing  about  the  ownership  of  these  negroes ;  I  reu- 
ded  with  defendant  while  in  Georgia  as  a  visitor ;  I  left  15tlt 

'  Kovetnber,  1845 ;  I  know  nothing  aboat  the  way  in  which 
the  negroes  came  in  possession  of  the  defendant ;  plaintiff 
lived  with  lus  father  until  hia  death,  and  then  resided  witb 
the  defendant  until  abe  moved  to  Georgia;  the  plaintiff  lived 
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•with  defeodaBt  about  tea  or  eleren  moDtha  after  she  moTed 
to  Georgia;  I  returned  to  Virginia  on  defendant's  busioeBS. 
Interrogatories  of  Wv.  H.  Goodwin  and  Stephbx  P. 
Pool.  Wm.  H.  Goodwjn :  Knew  Winney  as  tlie  Blave  of 
Borwell  Goodwyn ;  I  know  she  bad  children ;  I  do  not  re- 
collect their  number  or  sez  ;  I  recollect  nothing  about  the 
sale  of  said  Blares.  I,  Stephen  P.  Fool,  know  Winney  and 
three  of  her  children,  Caroline  and  Harriet;  Winney  had 
■other  children,  but  do  not  recollect  their  number  or  their 
names.  Winney  and  the  children  were  sold  by  the  Sheriff 
at  public  Bale,  on  the  plantation  belonging  to  Burwell  Good- 
wyo,  in  Brunswick  County,  Virginia,  daring  or  about  the 
year  1829 — I  think  it  was  during  1829.  lie  answers,  that 
Mrs.  Elizabeth  Goodwyn  purchased  Winney  and  her  children 
•t  said  Sheriff's  sale ;  I  know  said  Sheriff  paid  the  debt,  to 
-satisfy  which  these  slaves  were  sold.  Both  say,  we  are  ac- 
qsunted  with  all  the  parties;  knew  William  H.  Goodwyn, 
her  son,  and  thinks  he  has  read,  or  heard  read,  the  original 
will  alluded  to,  but  it  has  been  so  long  ago  that  I  do  not  re- 
collect  the  contents  of  said  will ;  I  saw  the  original  will  execu- 
ted and  signed  as  a  witness ;  the  original  will  was  written  by 
-Joeeph  or  Burwell  Goodwyn,  I  do  not  recollect  which,  not 
being  present  when  it  was  written.  They  both  say  they  do 
'  not  know  where  Napaleon  B.  Goodwyn  lived  daring  the  whole 
lime  prior  to  the  removal  of  his  mother  to  Georgia ;  they 
'  think  he  resided  a  part  of  his  time  with  hia  mother— probably 
-*  greater  part  of  his  time  with  his  mother ;  he  thinks  be  was 
-  residing  with  his  father  at  the  time  the  will  was  executed — 
and,  in  fact,  up  lo  the  time  of  his  father's  death.  They  do 
not  know  the  plaintiff's  age  at  the  time  referred  to ;  Stephen 
l\  Pool  knew  he  was  living  with  his  father  at  the  time  of  the 
.ssle  of  the  slaves  referred  to  ;  we  never  heard  Burwell  Good- 
^ryn  or  Nancy  Goodwyn  say  any  thing  about  the  ownership 
«>f  tike  slaves;  they  know  that  the  late  Col.  Joseph  Goodwyn 
<lied  in  June  of  the  year  18SS ;  ho  acted  as  executor  to  the 
wviti  referred  to.  We  believed  the  slaves  were  all  the  time 
liu  the  possession  of  Burwell  Goodwyn  and  his  widow,  up  to 
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t^  time  of  ber  remoral  to  Gvorgia.  We  do  Dot  koov  wltotb- 
-«r  or  not  it  was  with  the  usent  of  Col.  Goodwyn  dwt  iit» 
slavee  remained  in  the  poMesaion  of  Bnrwell  Goodwja  to  the 
tine  refMTed  to,  nor  do  we  know  ftoy  thing  abent  hia  con* 
■enting  to  uiy  legacy. 

The  cro98-iaterr(^atorie3  to  the  witnesses  were  then  with- 
drawn by  the  defeodaat,  and  the  anewers  made  hj  the  plaio- 
:ttS^  as  follows: 

We  fully  believe  that  the  negroes  alluded  to  did  formerl; 
belong  to  Borwell  0oodwyn,-8nd  we  judge,  from  all  the  oii- 
-cnmstances,  that  they  )ure  the  same  now  sued  for  in  Georgia; 
we  believe  the  negroes  allnded  to  were  always  in  the  poeaes' 
noD  of  Bnrwell  Goodwyn  and  his  widow  to  the  time  of  thrar 
removal  to  Georgia  from  Virgina.  To  which  testimony  the 
defendant  excepted,  on  the  groond  that  it  was  mere  matter  .of 
opinion.  The  Gonrt  over-ruled  the  objection ;  and  for  this 
reason  defendant,  by  her  Connsel,  objected,  and  now  objects 
to  said  niltng  as  error. 

Stephen  P.  Pool  sMd  he  knew  nothing  that  went  to  prore 
it  a  sham  sale ;  was  present  at  the  sale,  and  knows  it  was  not 
-«  sham  sale ;  when  the  slaves  were  sold  by  the  Sheriff  to  pay 
debts  for  which  be  was  boond  as  security  for  Bnrwell  Good- 
wyn ;  it  has  been  so  long  sinoe  the  sale  that  I  cap't  now  recol- 
lect whether  I  saw  any  money  paid  by  the  purchaser  or  not. 
Pool  answers,  I  sever  heard  Bnrwell  Goodwyn,  or  the  defend- 
.ant,  or  any  of  the  parties,  except  Mrs..  E.  Goodwyn,  in  die 
^autter  ^oially  meatianed,  say  anything  about  tlwse  slavsi 
-^ter  the  sale.  Both  say,  as  Car  as  we  know,  poeeeasion  was 
never  interrupted  by  the  executor;  we  do  not  recolleot  tbat 
■we  ever  heard  Mm  say  anything  on  the  subject. 

Plaintiff  next  introduced  the  testimony  of  Abbah  Y.  Yfaus 
and  EzAViA  Foster,  which  was  as  follows :  Abram  V.  VftSa 
Answers,  he  knows  all  the  parties,  and  was  weU  accounted 
with  Bnrwell  Goodwyn,  the  person  referred  to  in  said  inter- 
rogatories; be  knew  the  woman  Winney  referred  to,  and 
knew  she  had  cbildreo,  seen  t^em  often,  but  he  did  not  know 
them  by  name ;  remembers  having  hrard  the  Bvd  .BiirKeD 
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tiie  said  Bunrell  Goodwjn,  and  Braddook  Qooiwytt,  all  euiM 
Hie  year  1880,  sajr  tbat  the  slares  referred  to  bad  been  pns- 
flfaaaad'bj  Mrs.  Betsey  Goodwyn,  and  by  her  gnren  to  Nap»- 
leon  B.  Goodwin ;  be  board  eacb  of  tbem  boast  bow  well  Na- 
poleon wonld  be  off.  We  heard  Mrs.  Naney  Q«odlFyn,  ainoe 
the  death  of  ber  hiisband,  eay  the  said  slavea  belonged  to 
N«pol«on  Goodwyn,  bat  does  not  reoolleot  the  time  wban  bt 
last  beard  her  say  so,  bat  is  satisfied  it  waa  since  tbe  daatb 
of  her  haibuid ;  be  thinks  about  the  fall  of  1829  or  1S80, 
Wiimey  and  her  children  were  add  at  Sheriff's  sale  and  pnr- 
duted  by  the  mother  of  Bnrwell  Goodwyn ;  that  the  negroes 
were  all  almg  called  Napolean's ;  Uiat  after  the  sale  above 
mentioned,  Bnnrell  Goodwyn  was  ooBsidered  inaolrent;  be 
knew  that  he  was  largely  indebted,  and  if  he  bad  daimed  the 
said  property,  hia  creditors  woald  ha.Te  seised  it;  that  be  did 
■ome  business  for  the  said  Goodwyn,  and  knew  such  was  tbe 
fWct ;  that  Napoleon  had  good  credit  npmi  the  bith  of  these 
negroes  in  Virginia,  while  Broddock  had  bo  sredit,  not  bav- 
ing  property. 

The  cross-interrogatories  were  then  introdneed  by  defbnd- 
ant,  sod  the  answers  of  tlM  said  Well*  to  them  read  by  plajn- 
tiff,  as  follows: 

He  knows  that  Winney  was  the  name  of  the  woman  for- 
merly owned  by  Bnrwell  Goodwyn,  and  that  ^e  had  chil- 
dren ;  that  be  never  heard  Barwell  Goodwyn  say  that  he 
held  them  under  bis  mother's  will  for  the  use  of  bis  ohildren ; 
bst  that  he  heard  Burwelt  Goodwyn  say  the  said  negroM  be- 
longed to  Napoleon ;  that  be  cannot  say  when  be  last  beard 
Bnrwell  Goodwyn  speak  of  it,  but  be  heard  him  speak  of  it 
often  since  the  eud  sale ;  that  be  never  heard  Mrs.  Goodwyn 
say  said  negroes  were  paid  for  with  her  husband's  money,  or 
that  they  belonged  to  her  children ;  bat  that  she  always  said 
said  negroes  belonged  to  Napoleon ;  that  be  cannot  recollect 
the  last  time  be  beard  Mrs.  Goodwyn  speak  of  the  matter ; 
that  ahe,  Mrs.  Goodwyn,  was  in  the  biabit  of  visiting  bis  boose, 
and  that  be  there  heard  her  often  speak  of  the  said  negroes. 
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EzAviA  FosTXR  aneireTS  as  follows :  He  knows  the  pw^ 
ties  in  said  cause,  and  was  inUmate  in  the  family,  bot  that 
lie  did  not  know  Bnrwell  Goodwyn ;  be  died  before  he  mored 
to  Brnnswtck ;  he  knew  the  woman  Winne;  and  her  cbildrMit. 
Caroline  and  Harriet ;  that  she  might  have  had  other  ehfl~ 
dren ;  that  be  did  not  recollect  them ;  that  be  nerer  saw 
Barwell  Goodwjn ;  that  he  heard  Mrs.  Nancy  Goodwyn  tn- 
qaoDtly  say  since  her  husband's  death,  that  the  said  Wimey 
and  her  children  belonged  toKapoleoD;  that  they  were  por- 
obased  by  his  grand-mother;  he  cannot  say  the  exact  time 
when  he  last  heard  her  speak  of  the  matter,  bnt  that  he  is 
satisfied  that  he  heard  her  say  as  much  a  short  time  before 
she  left  Virginia;  that  be  did  at  one  time  make  applioatiMi 
to  Napoleon  Goodwyn  to  hire  Caroline,  bnt  that  he  is  not  dis- 
tinct in  his  recollection  aa  to  the  conrersation ;  he  thinks  he 
-first  applied  to  Napoleon's  mother,  and  when  he  consulted 
her,  she  told  him  to  see  Napoleon,  saying  the  negroes  belong- 
ed to  Napoleon ;  the  conversation  took  place  at  Mrs.  Good- 
wyn's ;  he  could  not  recollect  the  precise  time,  nor  could  he 
say  whether  Napoleon  was  present  when  he  spoke  to  his 
mother  ;  he  was  intimate  in  the  family;  heard  Mrs.  G.  re- 
peatedly say  that  the  negroes  belonged  to  Napoleon,  and  that 
he  beard  Napoleon  B.  freqaently  say,  in  the  presence  of  the 
family,  the  said  negroes  belonged  to  him,  and  he  nerer  heard 
any  of  the  family  deny  it. 

The  defendant  objected  to  so  much  of  the  answers  of  the 
"witnesses  as  related  to  what  he  heard  the  family  say,  and  a> 
related  to  what  be  heard  pluntifi*  say  in  the  presence  of  the 
family,  in  regard  to  the  ownership  of  said  negroes,  it  not  ap- 
pearing that  defendant  acknowledged  plaintiff's  title,  or  heard 
any  other  member  of  the  family  do  so  at  the  time  referred 
to  by  witness,  or  that  the  defendant  was  present  and  heard 
the  plaintiff  set  np  his  claim  to  said  negroes.  The  Court 
over-ruled  the  objection  and  admitted  the  testimony,  and  the 
defendant  excepted  to  the  decision.  The  defendant  withdrew 
the  answers  to  the  croes-interrogatories  proponnded  to  tiiis 
last  named  witness,  and  they  were  read  by  the  plainti^  m 
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follows :  Witness  BDswered  thtt  be  did  oot  know  that  they 
were  the  same  negroes,  but  that  Winney,  Caroline  and  Har- 
riet were  the  names  of  the  negroes  in  Mrs.  Goodwyn's  pos- 
lessioD  and  claimed  by  Napoleon;  be  never  saw  Barwell 
Ooodwyn ;  he  never  beard  Mrs.  Goodwyn  say  the  negroes 
irere  purchased  with  ber  bnsband's  money,  but  she  always 
said  the  negroes  belonged  to  Napoleon ;  that  he  could  not 
say  the  laitt  time  he  beard  Mrs.  Goodwyn  speak  of  eaid  ne- 
groes ;  that  be  beard  ber  speak  of  them  repeatedly  at  her 
own  bouse  and  in  the  presence  of  all  the  family ;  that  Mrs. 
Ooodwyn  visited  his  (witDoas')  bouse  very  often,  and  that  he- 
has  heard  her  there  say  the  negroes  belonged  to  Napoleon. 
The  witness  cannot  recollect  who  was  present  when  he  spoke 
to  Mrs.  Goodwyn  about  the  hiring  of  the  girl  Caroline,  or 
whether  any  one;  that  the  conversation  occurred  at  Mrs. 
Ooodwyn's  house. 

Tbe  plaintiff  also  introduced  the  testimony  of  Williau  H. 
Goodwyn,  taken  by  commission,  which  was  as  follows :  Wit- 
ness has  never  examined  tbe  original  will  of  Elizabeth  Good- 
wyn, tfaoQgb  he  witnesaed  it;  he  is  not  acquainted  with  the 
haad-writiog  of  Barwell  Goodwyn ;  have  seen  htm  write ; 
■aw  him  write  t{ie  last  will  of  Elisabeth  Goodwyn,  to  which 
be  was  a  witness ;  has  never  beard  Barwell  Goodwyn  make 
any  allusion  to  the  will  of  Elisabeth  Goodwyn ;  knows  the 
slave  Winney  alluded  to ;  does  not  know  who  carried  her  to 
Georgia ;  does  not  know  in  whose  possession  they  were  in 
Virginia  after  the  death  of  Bnrwell  Goodwyn. 

Ansvers  to  cross-interrogatories :  Witness  was  present 
when  Elizabeth  Goodwyn  made  her  will ;  was  quite  young  at 
tbe  time,  and  does  not  recollect  the  conversation  that  passed 
between  Burwell  and  Elizabeth  Goodwyn  on  that  occasion, 
and  did  not  know,  at  tbe  time  that  Elizabeth  Goodwyn  made 
her  will,  anything  of  its  contents  ;  he  does  not  know  for  what 
purpose  or  why  Winney  and  her  children  were  willed  to  Na- 
poleon E.  Goodwyn ;  has  never  heard,  as  well  as  his  memory 
serves  bim,  Elizabeth  Goodwyn  say  anything  in   respect  to 
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ibe  m&tter ;  he  knowB  nothing  ia  relation  to  tiie  deed  of  tnut,. 
<w  irhat  has  become  of  it ;  he  does  not  know  th»t  said  deed 
of  trust  wae  made  for  said  Bnrweil  and  his  children's  benefit  ;_ 
be  does  not  poeitirel;  know  that  said  negroes  remuned  in 
possession  of  Burwell  Goodwyn  after  said  Sheriff's  sale,  bat 
tliioks  tbey  did ;  does  not  know  how  long  said  negroes  were 
IB  pesseBsioa  of  Burwell  Goodwjn,  if  at  all ;  is  not  positive, 
but  thinks  said  slaves,  Winne;^  and  her  children,  were  in  pos- 
session of  said  Burwell  Goodwyn  at  the  time  Elizabeth  Good< 
wyn  made  her  will;  does  not  know  positively  that  said 
slaves  remained  in  said  BnrweU's  possession  up  to  the  time 
of  his  death,  but  suppose  that  they  did ;  has  never  heard  de- 
fendant claim  said  negroes ;  cannot  answer  anything  of  his 
own  knowledge  in  reference  to  the  possession  of  said  negroes 
by  Burwell  or  Nanoy  Ooodwyn  after  the  Sheriff's  sale;  has 
never  beard  Elisabeth  Goodwyn  say  anything  in  reference 
.t»  Winney  and  ber  children  being  given  to  said  Kapoleoa  for 
the  purpose  of  shielding  them  from  debts  of  said  Bnrvell 
Goodwyn ;  recollected  nothing  of  the  deed  of  trust;  never 
heard  Elizabeth  Goodwyn  mention  a  deed  of  trust,  or  any- 
thing relating  to  it ;  never  beard  Eliiabetb  Goodwyn  say  she 
bought  Winney  and  her  children  at  Sheriff's  sale  and  paid 
for  them  with  said  BarweU's  money. 

The  plaintiff  also  introduced  the  testimony  of  StbpHkh  P. 
Pool,  taken  by  commission.  Witness  answers  that  he  never 
did  examine  the  original  will  of  Elizabeth  Goodwyn,  decoM- 
ed ;  is  acquiunted  with  the  hand-writing  of  Burwell  Good- 
wyn, deceased;  has  seen  him  write  divers  times;  liae  seen 
writing  that  he  acknowledged  to  be  his  ;  never  heard  Bur- 
well Goodwyn  say  be  wrote  the  will;  knew  the  negroes, 
Winney  and  her  children ;  they  wore  bought  by  Elixabetb 
Goodwyn ;  does  not  know  who  carried  them  to  Georgia ;  they 
were  in  the  possession  of  Nancy  Goodwyn  after  the  death  of 
SurwoU  Goodwyn ;  has  never  beard  Burwell  Goodwyn  or  his 
wife  say  anyihing  in  relation  to  the  ownership  of  said  slaves, 
Winney  and  Caroline. 

Answers  to  cross-interrogatoricB :  Witness  was  iu>t  |ttewrt 
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-at  th«  writing  of  the  will,  and  Icdowb  DOthicg  of  anj  conver- 
MtioQ  that  took  place ;  does  not  know  for  what  purpose  they 
were  willed  to  Napoleon ;  knows  nothing  of  an  figreememt 
^th  the  Sheriff  to  exempt  them  from  Bud  Unrwell'a  dcbto; 
never  did  hear  said  Elizabeth  saj,  or  Burwell,  in  het  pres- 
flDce,  say,  uncontradicted  by  her,  that  such  an  arrangement 
was  made;  knows  nothing  abont  the  deed  of  trust,  its  place 
of  deposit,  or  what  has  become  of  it,  for  whose  benent,  or  that 
there  even  was  one  made ;  knew  bnt  little  of  Wisney  and  her 
-children  af^er  he  had  them  Bold  at  Sheriff's  sale;  never  saw 
them  bat  once  afterwards. 

The  plaintiff  then  closed  his  testimony. 

Defendftnt  opened  his  defence  to  the  Jury  and  introduced 
Henbt  'B^f,  as  witness,  to  prove  that  sometime  daring  last 
fall,  William  Beadles  had  several  hogs  at  Mark  North's,  with 
whom  said  Fry  was  living  and  attending  to  his  (North's) 
farm ;  that  he  (Fry)  notified  said  Beadles  of  the  Atct,  and 
-that  said  hogs  were  troublesome,  and  that  he  (Beadles)  must 
get  them  away ;  Beadles  told  witness  to  pat  up  the  hoga  in 
a  pen,  and  then  he  would  get  them  away,  which  said  wituciH 
done ;  that  Beadles  failing  to  get  the  bogs  away,  witness 
again  mentioned  the  matter  to  him  sometime  afterwards,  and 
stated  to  Beadles  that  he  would  charge  him  for  fattening  his 
hogs  ;  Beadles  replied  that  he  would  not  pay  him  after  neg- 
I«cting  to  tell  or  inform  him  about  the  matter ;  witDess  re- 
plied that  he  had  told  him  several  times  about  it,  tmd  Beed(«s 
mentioned  ^at  he  had  never  heard  a  word  about  it  bef(H<e. 
This  testimony  was  offered  to  show  the  oharaoter  of  the  mew* 
-  ory  of  Beadles  by  the  defendant,  and  rejected  by  the  Court ; 
to  which  decision,  Counsel  for  defendant  then  and  there  ez.- 
oepted.     ■  ^ 

Defendant  then  introduced  John  W.  Powell  and  proposed 
to  prove,  that  in  the  summer  of  '48  or  '49,  witness  had  a 
convereation  with  plaintiff,  independent  of  and  without  au- 
thority from  any  person,  either  to  settle,  or  to  compromue, 
or  maJke  any  treaty  with  regard  to  the  property  in  dispute ; 
in  which  oonversatioD  witness  told  the  pluotiff  that  lie  (the 
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pliuntiff )  knew  ^hat  the  slaves  bequeathed  in  Mrs.  Elizabeth 
Goodwyn's  will,  was  intended  not  to  give  him  the  pro- 
perty, but_  to  secure  it  to  Burwell  Goodwyn  and  his  chil- 
dren, and  to  prevent  the  property  from  being  sold  to  satisfy 
the  creditors  of  the  said  finrwell  Goodwyn.  The  plaintiff 
admitted  that  it  was  true  that  the  item  in  said  will  was  made 
for  the  purposes  aforesaid ;  whereupon,  the  plaintiff  proposed, 
through  witness,  to  compromise  and  settle  said  case,  and  at 
DO  time  before.  The  plaintiff  cKd  not,  in  said  conversation, 
at  any  time,  say  that  his  admission  of  statement  to  witness 
was  confidential,  or  make  any  caution  or  reservation  to  this 
effect ;  which  testimony  said  Court  rejected,  and  to  which 
ruling  of  the  Court  Counsel  for  defendant  excepted. 

After  the  parties  had  closed  their  testimony,  the  defendant 
having  reduced  the  above  testimony  to  writing,  again  offered 
the  same  on  the  part  of  the  defendant,  and  appealed  to  the 
discretion  of  the  Court  to  allow  and  permit  the  wibiess  to 
testify  in  eaid  cause,  which  motion  was  over-ruled  by  the 
Court,  and  defendant  excepted. 

Thomas  D.  Goodwyn,  sworn  for  defcndfint,  and  testified : 
That  he  had  no  interest,  and  had  been  acting  as  the  agent  of 
his  mother,  the  defendant,  and  hired  the  negroes  out  every 
year  as  the  agent  of  his  mother ;  that  a  short  time  after  the 
death  of  his  father  (Burwell  Goodwyn)  in  1835,  a  controversy 
took  place  between  his  mother,  the  defendant,  and  plaintiff, 
in  relation  to  the  ownership  of  this  property.  Pluntiff  pro- 
cored  a  copy  of  Elisabeth  Goodwin's  will,  and  would  fre- 
quently find  fault  with  defendant  for  whi[^ing  his  negroes. 
Defendant  would  tell  him  the  negroes  were  not  his.  Witness 
came  from  Virginia  to  Georgia  with  defendant  and  the  ne- 
groes, and  has  no  recollection  of  any  such  incident  by  the 
way  as  that  testified  to  by  Mr.  Cross,  in  regard  to  the  offer  . 
to  purchase  one  of  the  negroes  on  the  road.  They  came  from 
Virginia  to  Georgia  in  February,  1843.  Frequently  in  Vir- 
ginia, and  afterwards  in  Georgia,  witness  heard  conversa- 
tions between  plaintiff  and  defendant,  as  he  has  stated.  Li 
184S,  November  or  December,  plaintiff  proposed  to  hire  thew  . 
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negroes  to  the  defendant  for  fifty  dollarB,  wben  defendant 
replied  to  him  she  would  not  hire  her  own  negroen,  and  that 
the  negroes  were  hers  and  not  his.  Plaintiff  then  came  down 
to  five  dollars,  when  the  defendant  made  the  same  reply. 
Flaiatifi*  came  back  from  Tenneesec,  and  in  184T,  plaintiff 
and  Braddock  Goodwyn  spoke  of  renting  a  place  and  farm- 
ing together.  Witness  asked  him  where  he  wus  going  to  get 
negroes  to  work  his  farm  ?  Plaintiff  said  he  was  going  to 
take  the  negroes — that  they  were  his ;  defendant  told  him 
he  had  no  negroes  there — that  these  negroes  were  hers. 
Plaintiff  is  witness'  brother,  and  is  now  about  40  years  of 
age;  plaintiff  was  bora  in  1815  or '16;  three  years  between 
witness  and  plaintiff;  witness'  father  died  14th  February, 
1835.  Witness  was  present  at  the  Sheriff's  sale  in  Virginia 
when  Winney  was  sold — Burwell  Goodwyn  also  present ;  the 
negroes  were  bid  off  by  a  man  named  Oliver,  a  friend  of  Bur- 
well  Goodwyn's,  whom  he  had  sent  for  to  attend  the  sale. 
Said  negroes  were  sold  on  the  plantation  of  Burwell  Good- 
wyn, and  were  never  at  any  time  out  of  his  possession,  up  to 
'tis  death.  In  1843,  plaintiff  returned  to  Virginia,  and  did 
&ot  return  to  Georgia  until  near  Christrods,  1846.  Witness 
iurther  stated,  that  in  the  several  conversations  referred  to 
in  the  testimony  of  William  Beadles,  that  be  (Beadles)  told 
him  that  the  conrersation  with  defendant  took  place  in  1343. 
Witness  thinks  he  said  to  Davis  Owen,  when  he  wished  to 
buy  one  of  the  negroes,  that  the  property  was  claimed  by 
both  the  plaintiff  and  the  defendant. 

The  defendant  introduced  Dr.  G.  H.*  Sutth,  who  testified, 
that  W^illiam  Beadles  came  to  him  and  stated  that  he  wished 
to  see  his  wife;  that  be  was  uncertain  at  what  time  the  con- 
versation took  place  about  the-  negroes  with  defendant,  and 
that  he  thought  she  could  refresh  hisrecollectionon  that  point. 

B.  Goodwyn  heard  ihc  plaintiff  offer  to  hire  the  negroes  in 
dispute  to  defendant  in  1843,  who  refused  to  hire  them  at 
fifty  dollars  and  at  five  dollars ;  denied  his  right  to  them  and 
claimed  them  as  her  own  property.  In  1847,  witness  and 
plaintiff  talked  of  renting  a  farm ;  defendant  asked  plaintiff 
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irh«re  he  would  get  negroeB  to  work  his  fum  ;  he  and  1m 
WMild  totce  the  negroes  in  dispute ;  defendant  replied  to  him 
thftt  they  did  not  belong  to  him  ;  that  they  were  her  prop- 
erty and  he  shonld  not  hare  them.  Witness  vm  present,  ia 
1848,  wbea  plaintiff  borrowed  of  defendant  boy  ^ed,  one  of 
the  negroes  in  dispute,  ro  wait  upon  him  at  his  grocery  is 
Newnan ;  and  afterwarilK,  said  boy  was  returned.  Pluntiff 
proposed,  in  the  presence  of  Panl  Dominick,  to  ^ve  witnen 
two  negroes,  if  he  would  go  right  in  the  case.  Plaintiff  told 
witness  that  be  would  have  abandoned  the  case  long  ago,  if 
hie  lawyers  wonld  have  permitted  him  to  do  so;  that  they 
had  paid  out  money  for  him  and  would  not  let  bim  do  so. 

Henbt  Ooodwyn  heard  plaintiff  propose,  in  1846,  when 
about  leaving  for  Virpnia,  to  hire  the  negroes  to  defendant; 
defendant  refused  to  hire  them,  denied  his  right  to  the  prop- 
erty, and  said  they  were  her  own  property  ;  and  afterwwdi, 
fVequently  beard  plaintiff  claim  the  property,  and  defendant 
deny  his  right  to  it  and  claim  it  as  her  own ;  defendant  bat 
always  managed  and  controlled  these  negroes  as  her  own, 
ever  since  vritnesb  can  recollect ;  he  is  a  younger  ^brotber  of 
plaintiff,  about  23  years  of  age ;  also,  that  plaintiff  had  stated 
to  him  that  he  would  have  abandoned  this  suit  if  his  lawyers 
would  have  permitted  bim  ;  itnd  that  plaintiff  further  stated 
to  him,  that  William  Beadles  was  mistaken ;  that  it  was  in 
184S  when  be  addressed  Mtsa  Nanoy  Edmirndson,  now  Mn. 
Nancy  Smith. 

The  defendant  then  introduced  the  tax  books  of  Coweta 
Gonnty  for  1848  and  '49,  from  which  it  appears  tliat  plun- 
tiff  did  not  return  these  negroes  as  his  property. 

John  W.  Powkll  proved  that  in  1848  he  had  a  conversa- 
tion with  pkintiS*,  in  which  plaintiff  proposed  to  sell  to  wit- 
ness his  grocery,  for  which  plaintiff  had  agreed  to  give  one 
thousand  dollars,  and  his  claim  on  said  negroes  for  fifteen 
hundred  dollars ;  witness  replied,  that  if  plaintiff  would  make 
him  a  good  title  he  would  give  it,  to  which  plaintiff  made  ne 
reply. 

Tbe  defendant  also  introduced  the  testimony  of  Mrs.  Na>- 
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cy  &nitb,  who  wM  examined  by  oomtnission,  »nd  wbioh  was 
M  follows :  Witnera  answers  that  ber  maiden  nanu  was  Nan- 
cj  E.  Edmondson ;  that  Napoleon  B.  Goodwyn  was  in  the 
habit  of  visiting  her  fatbet*s  bouse  tbe  first  jears  that  he  came 
to  Georgia  from  Virginia ;  that  he  was  there  several  times  with 
his  sister  ;  that  was  in  1848;  that  snbseqnently  he  visited  the 
State  of  Teon.  and  after  bis  return  to  Georgia  he  visited  her 
father's  again,  which  she  thinks  was  in  the  year  1846  or  '47 
— she  thinks  probably  it  was  in  184T ;  she  (witness)  was  not 
married  until  the  year  1849 ;  she  states  that  Mr.  William 
Beadles  applied  to  her  at  one  time  to  know  what  year  she 
was  addressed  by  Mr.  Napoleon  B.  Goodwyn ;  that  she  an- 
swered him  that  he  (Napoleon  B.  Goodwyn)  had  never  ad> 
dressed  her  at  any  time. 

The  defendant  then  closed,  and  plaintiff  introdaced  Pa  vis 
OwsH,  who  proved  that  Thomas  D.  Goodwyn  stated  to  him, 
when  he  applied  to  bay  the  ^rl  Caroline,  that  she  belonged 
to  the  plaintiff,  who  was  then  near  Nashville,  Tenu. 
•  The  Court  charged  the  Jury,  that  to  entitle  the  plaintiff 
to  recover,  he  must  prove — 1st.  Title  in  himself,  and  a  right 
to  the  possession  at  tbe  time  of  the  commencement  of  the  ac- 
tion, 2d.  PossessioD  by  the  defendant.  3d.  A  oonversioQ 
by  the  defendant,  and  what  lunounts  to  a  conversion;  and 
4th.  The  value  of  the  properly. 

That  it  was  proper  to  inquire  where  the  title  to  the  prop- 
erty originally  vested.  If  in  Burwell  Goodwyn,  had  it  ever 
passed  oat  of  him,  and  how  ?  That  a  seizure  and  sale  by  tha 
Sheriff,  if  legal,  would  rest  in  the  purchaser  all  tbe  title 
which  the  defendant  had ;  that  the  law  presumes  a  Sheriff's 
sale  bona  fide,  in  the  absence  of  proof  to  the  contrary;  that 
OOBtinnance  in  possession  by  the  defendant,  though  a  badge 
or  oircumstance  indicating  fraud,  might  be  explained,  and 
the  poascBsion  of  a  father  for  a  minor  child,  living  with  bim, 
might  be  a  satisfactory  explanation.  If  the  title  to  the  pro- 
perty remained  in  Burwell  Goodwyn  till  his  death,  it  atill 
continues  in  his  estate,  unless  it  has  been  administered  ac- 
MF^g  to  law ;  and  neither  tbe  plaintiff  nor  the  defend«Bt 
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Laving  any  title,  the  plaiatiff  cannot  recover.  Bnt  if  Eliza- 
beth  Goodwyn  purchased  the  property  at  Sheriff's  sale,  al- 
though the  sale  vraa  illegal  or  fraudulent,  if  Barwell  Goodvyni 
with  a  knowledge  of  his  rights,  acquiesced  in  that  sale,  and" 
in  any  subsequent  disposition  of  it  by  will  or  otherwise  by 
Elizabeth  Goodwyn,  then  he  would  be  estopped  from  denying 
her  right  and  the  right  of  those  who  derived  title  from  her; 
that  then,  if  Jury  should  believe  that  the  title  of  this  prop- 
erty vested  in  Elizabeth  Goodwyn,  the  next  inquiry  is,  has  ik 
ever  passed  out  of  her,  and  to  whom,  and  by  what  means  ? 
A  bequest  of  the  property  by  her  last  will  and  testament, 
would  convey  the  title,  subject,  however,  to  the  special  title 
conferred  by  law  on  the  executor,  to  enable  him  to  control 
the  estate  for  the  purposes  of  distribution,  payment  of  debts, 
&c. ;  that  before  a  legatee  could  sue  even  for  a  special  lega- 
cy, there  must  be  an  assent  of  the  executor,  either  express 
or  implied  ;  that  assent  might  be  inferred  even  from  slight 
circumstances,  particularly  after  a  considerable  lapse  of  time^ 
such  as  the  permission  by  the  executor  for  the  property  to 
go  in  the  possession  of  the  legatees  and  remain  there  a  con- 
siderable time,  or  into  possession  of  any  one  else  for  the  time, 
to  bo  controlled  for  him  or  his  benefit.  But  there  most  6e 
some  evidence  of  assent,  either  expressed  or  implied,  or  that 
the  plaintiff  could  not  recover.  If  title,  then,  ever  vested  in 
the  plaintiff,  it  has  continued  in  him,  unless  it  has  been  di- 
vested by  his  own  act  or  by  operation  of  Ihe  law,  or  unless 
he  is  barred  by  the  Statute  of  Limitations,  and  this  it  is  in- 
cumbent on  the  plaintiff  to  show ;  that  though  Burwell  €food- 
wyn  may  have  been  estopped  by  his  acts  and  acquiescence 
as  aforesaid,  yet  the  defendant  is  not  bound  by  bis  a6ts,  un- 
less she  claims  under  him — of  which  there  is  no  evidence. 
His  declarations  while  in  rpossession  of  the  property,  and 
made  agafnst  his  own  interest,  may  be  evidence  of  ownenfaip 
in  Elizabeth  Goodwyn,  but  the  defendant  may  rebut  that  ev- 
idence and  show  that  no  title  ever  vested  in  her;  that  tho 
defendant  is,  however,  bound  by  her  own  acts,  declarations 
and  acquiescence  in'plaintiff 's  title.    It  is  then  proper  to  in- 
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ijtiire  bow  the  defeodant  acquired  posaeseioQ  of  the  property, 
-whether  aa  ber  own  or  the  property  of  the  plaintiff.  If  she 
took  possession  of  it  as  the  property  of  the  plaintiff  to  hold 
it  for  him,  and  recognized  his  right  and  ownership  of  it,  then 
while  this  relation  existed  she  could  not  avoid  his  right  to  i 
recover  it,  whatever  may  hare  been  the  defects  of  his  origi 
nal  title ;  that  the  recital  in  the  will,  that  a  part  of  the  ne- 
groes were  subject  to  a  trust  deed,  could  not  bar  the  plain- 
tiff's right  to  recover,  unless  it  wero  shown  that  the  condi- 
tions of  that  trust  were  inconsistent  with  the  plaintiff's  right 
to  the  possession  of  the  property  at  the  time  of  the  com- 
mencement of  the  action  ;  that  if  the  defendant  held  the  pro- 
perty as  the  property  of  the  plaintiff,  the  Statute  of  Limita- 
tions would  never  commence  running  in  her  favor  so  long  as 
that  relationship  existed.  But  when  she  denied  the  plain- 
tiff's right  and  commenced  holding  adversely  to  him,  and 
this  fact  is  brought  to  bis  knowledge,  so  soon  as  he  is  notified 
that  the  defendant  is  holding  adversely  to  him,  be  must  sue 
within  four  years  or  bis  right  of  action  is  barred,  unless,  sub- 
sequently, sbe  acknowledges  his  right  to  the  property ;  and 
ID  that  case,  her  acknowledgment  that  she  held  the  property 
ms  his,  would  take  the  case  out  of  the  operation  of  the  statute 
until  she  repeated  her  adverse  claim  and  that  fact  was  brought 
to  the  notice  of  the  plaintiff.  If  the  defendant  has  acknowl- 
edged the  plaintiff's  right  within  four  years  preceding  the- 
commencement  ef  the  suit,  his  action  is  not  ^barred ;  but  if, 
on  the  other  hand,  she  wAs  in  the  continuous  adverse  posses- 
sion of  the  property  for  four  years  next  preceding  the  com- 
mencement of  tbe  suit,  then  his  claim  is  barred,  and  the  law 
is  imperative  that  be  cannot  recover.  The  Court  also  charged 
the  Jury  as  to  tbe  credibility  of  witnesses — tbe  nature  of  ad- 
missions— conflict  of  testimony — the  measure  of  damages, 
and  the  form  of  their  verdict. 

The  defendant's  Counsel  then  requested  tbe  Oourt,  in  wri- 
ting, to  charge  as  follows :  1st.  That  the  Jury  should  be  sat- 
is^ed  from  the  evidence,  that  tbe  plaintiff  had  tbe  title  to  the 
vol.  D-78  , 
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property  aaed  for,  uid  &  ri^t  of  poBBession  at  the  time  of  tlw  - 
•OBTersion,  to  entitle  him  to  recover,  whether  the  defntdkiit 
«rigiBslly  obtaiBod  powession  bj  right  or  b;  wrong ;  whieh 
die  Court  obMged,  aabetitating  the  word  believed  toT-tatitfied. 
fid.  Thfttaa  the  plaintiff  cluma  title  onder  the  will  of  Eliu- 
both  Ooedwyn,  it  is  necessary  further  that  the  Jury  should 
he  satisfied,  from  the  evidence,  that  she  owned  the  property 
ift  the  ttme  of  the  execution  of  said  will,  and  had  the  right  to 
1)eqneath  the  same  ;  whieh  the  Conrt  charged,  sabetitntiDg' 
iho  word  believe^  for  tatitfied.  3d.  That  as  the  plaintiff  at> 
tempts  to  trace  title  into  Mrs.  Elizabeth  Goodwyn  hy  reaaoi 
of  a  Sheriffs  sale,  it  is  necessary  that  the  Jury  should  be  M(- 
iified,  fromthe  evidence,  that  she  bid  off  the  property  at  said 
sale  and  paid  the  purchase  money ;  and  more  especially  if 
the  Jary  should  believe,  from  the  evidence,  tbat-the  property 
remained  in  the  possession  of  Burwell  Goodwyn,  the  lather  of 
plaintiff,  which  the  Court  charged  as  requested,  sabstitutiag 
the  word  believe  as  before,  and  with  the  following  addendum, 
to-wit :  but  these  facts  may  be  proven  as  well  by  oircnmstaD- 
oes  as  by  positive  proof,  and  that  if  the  Jury  believe,  &om 
Hbe  circomstancea  preven,  including  the  conduct,  admiaaiona 
and  acquiescence  of  Burwell  Goodwyn  while  in  poesestton  of 
the  property,  or  of  defendant  while  in  possession,  they  may 
80  find.  4th.  Tbat*if  it  has  not  been  sufficiently  proven,  te 
the  satisfaction  of  the  'Jury,  that  Mrs.  ElisabeA  Goodwyn 
bought  the  property  at  Sheriff's  sale  and  paid  for  it,  then  die 
nmple  fact  that-  Burwell  Goodwyn  was  presuit  at  the  time 
the  will  was  written  and  made  no  objections,  (if  the  Jury 
lAould  believe  this  fact  to  have  been  proven,)  la  not  suffioieat 
in  law  to  confer  title  on  Elizabeth  Goodwyn,  or  to  divest  title 
out  of  any  other  person ;  and  that  no  subsequent  declaratioiis 
of  Burwell  Goodwyn  or  the  defendant,  or  any  one  else,  conU 
alter  or  change,  or  in  any  manner  affect  the  right  of  the  par- 
ties acquired  under  the  Sheriff's  sale;  which  the  Court  de- 
clined to  charge  in  the  language  required.  &th.  That  the' Juij 
most  be  satisfied,  from  the  evidence,  to  entitle  the  plaintiff  t» 
recover,  that  -the  title  of  the  plaintiff  to  the  property  in  dis- 
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pote  is  clear,  absolute  and  paramount  to  all  other  titles ;  and 
that  if  they  should  be  of  the  opinion,  from  the  evidence,  that 
the  title  to  said  property  is  in  the  third  person,  or  that  the 

■  ttiie  of  the  plaintiff  i»  uncertain  and  doubtful,  the  plaintiff 
will  not  be  entitled  to  reoorer ;  which  the  Court  charged, 
omittinj;  the  words  in  italict,  and  substituting  the  wcvds,  "  or 
tkeO,  the  plaintiff  ha»  not  a  legal  title  in  Mmtelf,"  and  substi- 
tating  the  word  believe  for  be  satutfied.  6th.  That  it  is  ne- 
eessaa-y,  further,  to  entitle  the  plaintiff  to  recorer,  for  him  to 
prove  to  the  %atigfaetioH  of  the  Jm-y,  that  the  executor  of  the 
will  has  assented  to  the  legacy  ;  which  the  Court  charged  aft 
requested,  substitnting  for  the  words  in  italicg,  "  that  the  J«' 
ry  should  believe  from  the  eeidence,"  and  adding,  that  the  as* 
sent  may  be  either  expressed  or  implied,  and  inference  from 
circumstances  as  heretofore  stated.     Tth.  That  if  the  Jury 

■flhall  be  of  opinion,  from  the  evidence,  that  the  defendant  has 
been  in  the  continuous,  adverse  possession  of  the  property, 
claiming  it  in  opposition  to  the  rights  of  said  plaintiff  for  fbor 
yeard  or  upwards,  before  the  coramenoement  of  the  suit,  then 
the  plaintiff  is  barred,  and  his  title,  if  he  ever  had  any  in  said 
property,  is  defeated  and  gone ;  which  the  Court  charged  aa 
requested,  with  the  addition,  "  unlets  ^oithin  the  time  she  has 
acknowledged  thp.  plaintiff's  right  to  the  property."  Tth. 
Where  a  title  is  set  up  in  a  party,  by  virtue  of  sale,  author- 
ized by  law,  it  is  necessary  to  show,  in  order  to  direst  tbe 
title  of  the  ori^nal  party  and  vest  it  in  the  purchaser,  that 
the  sale  was  legal  and  all  the  requirements  of  law  have  beftb 

-  complied  with ;  which  the  Court  charged  as  requested  and 
added  that  these  facts  may  be  proven  by  circumstances,  aS 
heretofore  charged. 

To  which  said  charge,  as  given  by  the  Court,  and  refusal  to 
charge  as  required  by  Counsel  for  defendant,  and  the  several 
rulings  and  decisions  of  the  Court,  in  admittingand  rejecting 
the  evidence  as  heretofore  stated  and  specified,  the  Counsel 
for  said  defendant  excepted. 
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OvsRBx;  Fbebhan  &  Sins,  for  pltuotiff  in  error. 

McKiNLEY,  for  defendant  in  error. 

Bt/  the  Court. — Luufkin,  J.  delivering  the  opinion. 

[1.]  No  anthority  baa  been  prodnoed  to  jnstif;^  it,  and  m 
know  of  no  practice  to  sanction  tbe  introduction  of  testimony 
not  to  impeach  the  veracity  but  the  memory  of  the  vritoess. 
It  would  be  attended  with  great  inconvenience,  and  hinder 
and  delay  the  progress  of  busiDeae,  by  turning  aside  to  form 
these  collateral  isBues.  Once  open  the  door  to  this  sort  of 
inveBtigation,  and  it  would  not  be  restricted  to  the  memory, 
but  would  apply  to  any  real  or  supposed  deficiency  in  any 
other  mental  faculty. 

By  a  cross-esamination  of  the  witness  himself,  as  was  done 
in  this  case,  the  Jury,  whose  province  it  is,  will  be  enabled 
to  decide,  satisfactorily,  as  to  the  credit  or  weight  rather  to 
be  attached  to  the  testimony. 

[2.]  We  are  clear,  that  the  Court  was  wrong  in  excluding 
the  evidence  of  John  W.  Powell;  be  was  a  competent  wit- 
ness, and  bis  testimony  was  material.  And  tbe  party  intro- 
ducing  him  was  not  to  be  deprived  of  the  benefit  of  it  by  a 
misaoderstanding  of  the  proof,  on  the  part  of  the  Court, 
that  the  admissions  of  the  plaintiff  were  made  to  the  witness 
under  a  negotiation  for  a  compromise.  The  ^peal  to  admit 
him  when  the  mistake  was  discovered,  was  to  the  justice,  and 
not  to  the  discretion  of  the  Court. 

[3.}  As  to  the  acknowledgments  made  by  the  family,  that 
Uie  negroes  in  dispute  belonged  to  Napoleon  B.  Goodwya, 
and  the  claim  set  ap  by  him  to  the  property  in  the  presence 
of  the  family  and  acquiesced  in  by  them — the  legality  of  tfais 
proof  turns  upon  the  fact  of  whether  or  not  Mrs.  GoodwjB 
was  present.  If  so,  they  should  have  been  received ;  if  not, 
rejected. 

[4.]  As  to  the  belief  of  the  two  witnenes,  WiUiua  H. 
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Ooodwyn  and  Stephen  P.  Pool,  it  was  improper,  onleas  tbej 
stated  the -facta  upon  which  that  belief  was  fonnded.  Thej 
might  hare  testified  m  to  the  beat  of  their  recollection,  that 
the  negroes  were  the  same  that  formerly  belonged  to  BurweU 
Goodwin ;  that  they  were  in  his  possession  up  to  the  time  of 
his  death,  and  subsequently  in  that  of  his  widow,  until  she 
removed  to  C^eorgia. 

[5.]  The  6rst  error  in  the  charge  of  the  Contt  is,  that  the 
possession  of  BurweU  Goodwyn  might  be  explained  by  his 
holding  the  property  for  Napoleon,  his  minor  son. 

[6.]  The  negroes  were  sold  in  1822.  The  will  of  Mrs. 
Elizabeth  Goodwyn,  bequeathing  this  property  to  her  grand- 
son,  Napoleon,  was  not  made  until  the  fall  of  1830.  Of 
course  his  title  did  not  accrue  until  after  that  time.  And 
yet,  the  negroes  never  changed  possession,  but  were  held  by 
Bnrwell  Goodwyn  all  this  while..  The  circumstance  referred 
to  by  the  Court,  therefore,  did  not  explain  the  character  of 
Bnrwell  Goodwyn's  possession. 

[7.3  But  the  main  error  in  the  charge,  and  one  which  goes 
to  the  foundation  of  the  cose,  was,  in  instructing  the  Jury 
that  if  Elizabeth  Goodwyn  purchased  the  property  at  Sher- 
•iff's  sale,  and  BurweU  Goodwyn  acquiesced  in  that  sale,  and 
in  the  subsequent  disposition  of  it  by  the  will  of  Elizabeth 
Goodwyn,  that  then  he  wonid  be  estopped  from  denying  her 
right,  as  well  as  the  title  of  Napoleon,  notwithstanding  the 
sale  was  a  sham. 

[8.]  Whether  this  be  so  or  not,  depends  upon  another  very 
material  fact,  namely :  Whose  money  paid  for  this  property  ? 
<  If  Elisabeth  Goodwyn's  paid  for  it,  then  it  was  hers,  and  she 
was  entitled  to  will  it  with  or  without  the  consent  and  acqui- 
escence of  BurweU.  If,  on  the  other  hand,  his  money  paid 
for  it,  not  having  got  poeeeseion  of  the  negroes,  she  never 
eoald  have  recovered  them  from  him  during  her  lifetime ; 
neither  could  she  will  them  after  her  death  so  ae  to  enable 
bar  legatee  to  do  ao,  notwithstanding  the  acquiescence  of 
Bnrwell  in  the  will,  unless  detriment  resulted  therefrom. 

£9.3  Has  any  been  proven  ?    Is  it  shown  or  ^tempted  t(^ 
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be  riiovn,  that  but  for  villing  this  property  to  Kapoleon,  his 
graod-motfaer  would  have  giren  him  other  property  ?  Hot 
is  he  damnified  ao  as  to  entitle  him  to  th«  appHcotiOD  of  the 
doctrine  of  estoppel?  His  oreditora  who  might  have  tnuted 
him  npon  the  faith  of  this  legacy,  are  not  before  the  Court 
oomplaining.  Indeed,  he  coald  hare  had  none  at  that  day,, 
on  account  of  his  tender  years.  Has  any  advantage  aeomed 
to  Bnrwell  Ooodwyo,  either  over  Mrs.  Elizabeth  Goodwyn  or 
Napoleon  ? 

[9.]  la  the  absence  of  all  this,  be  is  not  estopped;  andnpon 
the  hypothesis  that  bis  money  paidfor  the  property  at  Sheriff's 
sale,  any  act,  declaration  or  agreement,  on  his  part,  is  without 
Consideration,  and  cannot  be  enforced.  This  arrangement,  if 
ftandnlent,  can  no  more  be  enforced  against  him  than  its  res- 
cision  could  be  at  his  instance,  did  the  opposite  party  have 
possession.  The  law  and  the  Courts  will  leave  them  all  where 
it  found  them.    And  the  maxim  otportior  ett  applies. 

If  A  sells  property  to  B  to  defeat  C,  and  A  pays  for  it, 
although  under  the  Statute  of  Elizaheth,  the  transaction  la 
void  as  to  C ;  still,  it  is  good  as  between  A  and  B ;  and  A 
can  recover  the  possession.  Not  so,  however,  if  A  paid  noth- 
ing. If  B  obtained  possession,  he  could  hold  it  as  against ' 
A,  and.  volunteers  under  him.  But  if  he  failed  to  get  pos- 
session, he  cannot  ask  the  aid  of  a  Court  to  compel  the  exe- 
cution of  the  covinous  contract. 

Here,  then,  is  the  hinge  upon  which  this  case  tarns,  t9>     * 
wit :  The  bona  jidea  or  mala  fidet  of  the  real  or  pretended 
Sheriff's  sale,  and  the  further  inquiry  of  injury  or  no  injoiy  « 
to  Napoleon  by  the  acts,  and  acquiescence  of  his  father  in  ^ 
sale  and  will. 

[10.]  AVe  hold  that  the  Court  was  autboriied  to  charge  as 
it  did,  respecting  the  Sheriff's  sale.  The  parol  or  seoondarf 
evidence  had  been  let  in  without  objection ;  and  the  Jnry, 
therefore,  had  a  right  to  pass  upon  it.  That  the  ezeeatioB 
or  judgment  nnder  which  the  sale  was  made,  would  hare  been 
Ugfaer  proof,  if  issisted  on,  there  can  be  no  dmbk    Eiilaic 
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to  [OYMiarfl  this  after  dae  searoli,  seoonduy  proof  would  be 
Admiaaible. 

ALtbough  the  Court  migbt  bave  beui  a  little  more  guard- 
ed, perhaps,  in  Btatiog  the  law,  us  to  tbe  Statute  of  Limita- 
tiiHia,  we  think  be  charged  it  substantially  aa  laid  down  b/ 
tbiB  Court,  when  this  case  was  up  before. 


Ko.  114. — QuiKCY  B.  BoRiKS  and  his  Wipe,  plaintiflfe  in  er- 
ror, ve.  James  D.  Rouiys,  executor,  &c.  defendant. 

[1.]  Wben  the  auairer  awtara  offUieequHf  of  tbebUl,  the  inJnncUoii  ongtit, 
in  genwal,  to  bedissolTed. 

In  Equity,  in  Heard  Superior  Court.  Motion  to  dissolve 
injunction.  Decided  hj  Judge  Hammond,  at  Chambers, 
Jime  28th,  1856. 

This  bill  was  filed  by  Boring  in  right  of  bis  wife  and  as 
nest  friend  for  A.  A.  Houston,  Brajonia  Houston,  B.  Hoos- 
toa  and  William  S.  Houston,  minor  children  of  John  HouB- 
tOB,  deceased,  against  James  D.  Rollins,  executor  of  tbe  last 
will  and  testament  of  John  Houston,  deceased. 

The  bill  alleged  that  John  Houston  died,  leaviDg  his  lact 
-will  and  testament — by  the  Ist  item  of  which  **  he  desired 
ihat  all  bis  just  debts  should  be  paid. 

"  2d.  That  as  his  children  should  become  of  age  or  marry, 
be  desired  that  each  should  have  a  negro  of  value  equal  to 
tbe.one  given  to  bis  daughter  Elizabeth  Rollins,  wife  of  tbe 
defendant,  and  that  after  bis  youngest  child  should  becoau 
«f  age  or  marry,  that  bis  wife  (one  of  complainants)  should 
.draw  one  negro,  equal  in  value  to  the  one  drawn  by  the  shil- 
divn." 
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Boring  tud  Wife  vi.  Rollins,  ei'r. 

By  aoother  item  in  said  will,  he  desirfed  that  hia  property 
should  be  kept  together  for  the  benefit  of  hia  wife  &Dd  chil- 
dren ;  that  his  widow  (one  of  the  complainants)  ahoald  not 
be  accountable  for  the  proceeds  of  the  property,  but  sbonU 
use  it  in  the  maintenaDce  and  education  of  his  children  ;  and 
■when  all  of  the  children  married  or  arrived  at  age,  the  prop- 
erty was  to  be  equally  divided  between  his  widow  and  chil- 
dren. 

That  he  left  an  estate  of  some  910.000,  and  debts  amount- 
ing to  some  8S.0OO.  The  property  went  into  the  poasesuw 
of  Rollins  as  executor.  The  bill  alleges  mismanagement  «f 
the  estate  by  Rollins,  and  goes  on  to  make  divers  speci6o»- 
tions  as  to  his  mismanagement  of  said  estate ;  that  instead  <^ 
paying  off  the  debts,  he  has  actually  increased  the  indebted- 
ness of  the  estate  ;  that  be  has  paid  off  accounts  and  retomed 
them  to  the  Gonrt  of  Ordinary,  and  then  returned  the  notes 
given  in  liquidation  of  said  accounts ;  that  he  has  converted 
debts  due  to  the  estate  to  his  own  use. 

The  bill  goes  on  to  state  that  Rollins  had  applied  for  and 
obtained  an  order  from  the  Ordinary  of  Heard  Coonty  to  sell 
two  negroes  to  pay  the  debts  -of  the  estate,  and  that  they 
vere  advertised  for  sale,  &c. 

The  bill  prays  that  he  may  be  restrained  and  enjoined  from 
selling  the  negroes  until  the  real  indebtedness  of  the  estate 
may  be  ascertained,  kc. 

The  defendant  filed  his'  answer  denying,  specific&lly  and 
generally,  all  the  charges  in  the  bill  relative  to  the  misman- 
agement of  the  estate.  The  answer  also  states,  that  when 
defendant  came  into  the  possession  of  the  estate,  he  proceed- 
ed, with  the  advice  and  consent  of  the  widow,  to  pay  off  the 
debts  existing  against  the  estate  with  the  proceeds  of  the 
property  until  the  year  18S5,  when  the  widow  took  posses- 
sion of  the  crop,  and  refused  to  allow  its  application  to  the 
discharge  of  the  debts  against  the  estate. 

Upon  the  coming  in  of  the  answer,  ConnBel  for  defendant 
moved  the  Court  to  dissolve  the  injunction.  The  Oonrt  bii»- 
tuned  the  motion,  and  Counsel  for  complainants  exceptsd. 
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BMivg  and  Wife  x.  Itolllot,  «x'r. 

BtrcHAVAV;  Wrioht,  for  [Jaiotifis  irf  error. 

Bfhs  fc  &R9Kt9FE,  fbr  defendant  id  «rrar. 

5y  the  Oowt. — Srairitfo,  J.  delivering  the  opinion. 

[1.]  Wo  dopbt  yrb«her  there  WM  »bj  equity  in  tbia  bill. 
The  will  made  U  tbe  duty  of  ihfi  executor  ,to  pay  the  deht*  ■ 
tut  of  the  piieperty.  Pthte  ai-e  the  £r8t  charge  upon  an  «p- 
tUf .  fhow  d^)M  itn9!Wted  to  9^.00^,  the  wtate  to  $10.- 
409.  ^h«.I»n  dote  not  Allege  that  theae  dsbti  hare  b««B 
paM  1^  tbe.jezieeiitor,  or  that  *i>»j  Plight  havo  been  paid  by 
lMn,.Tttb0ut.&«al«.of  the  two^groes  which  the  ezec^to^  g^t 
IwTft  to  sell,  or  Bomt  Qther  prc^rty  of  the  eitate.  It  i^ 
tntt  that  th»  bill  oofltKina  charge  of  miema^iigeQieDt  agaiiwt 
tbeuwoatQif;  imti|;ia.efi)iEmy  true,  that  tJwM  qhvgea,  giv- 
ing them  their  utmost  latitude,  cannot  be  made  to  amoujit  to 
An  aJlagatioD  that  ^e  debfeJiad  be^D  piud,  or  that  they 
night  hfgre  boen  ppid  withMit  a  sale  of  ai^  of  the  propie^ 
remaining  in  the  hands  of  the  exepiitor  at  the  time  wJhiBB  fho 
hill  .Hofl  ^ftim.  3!hifi  heutg  K>t  can  ^here  be  any  «qiu,ty  in 
th«  Ul ;  i.  e.  Afljr  light  po  .the  part  <^  the  coqplainatita  to 
atop  the  asle  of  the  tvo  negroea?  It  is  qiatt  ,ga9pttoq«h)9 
whether  then  MB. 

Bat  we  agree  with  the  Court  below  in  thinking  the  equity 
of  the  bill,  if  it  contained  any,  sworn  off  by  the  answer. 

The  answer  deniea  all  the  charges  of  mismanagement. 
.  This,  of  itself,  would  be  sufiicient  to  destroy  auy  equity  in  the 
bill,  seeing  that  the  bill  laclcs  an  allegation  that  the  debts 
liftTe  been  paid. 

The  answer,  however,  proceeds  to  state  that  the  executor, 
-with  the  consent  of  the  vridow,  who  is  now  the  complainant, 
Sirs.  Boring,  undertook  to  pay  the  debts  by  the  plan  of  ap- 
plying to  theu-  payment  only  the  income  of  the  estate,  and 
-that  he  prosecuted  this  undertaking  until  sometime  in  the 
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jmr  1855,  irben  ehe  took  poBSeBsion  of  the  erop  and  pre— 
rented  faim  from  prosecuting  it  any  fortlter.  And  thifl  atate- 
atent,  it  is  argued  for  the  pltuntiff  Id  error,  is  not  responnn- 
to  any  allegation  in  the  bill.  And,  in  b-uth,  then  is  not  any 
distiDct  allegation  in  the  bill  to -which  it  is  responsive;  hot 
the  bill  is,  from  its  nature,  necessarily  a  bill,  a  part  of  the 
object  of  which  is  to  get  an  account  of  the  estate,  and  tiien 
to  hare  decreed  to  the  complainants  whatever  relief  it  may 
tarn  oat  that  they  shall  be  entitled  to  on  the  taking  of  tiw 
amount .  And  to  the  attainment  of  this  object  of  the  bill,  the 
prayer  tor  general  relief  was  a  sufficient  prayer.  But  this 
<^j«ot  could  not  have  been  attained  anless  the  ezaootor 
should,  in  his  answer,  have  set  forth  a  fitll  statement  of  the  pro- 
perty of  the  estate,  and  of  all  the  acts  done  by  him  in  the 
management  of  the  property.  Therefore,  the  statement  in  his 
answer  of  any  of  hu  acts  done  in  the  mani^raent  of  the  pro- 
perty, would  seem  to  be  directly  responsive  to  fhe  prayer  of 
the  bill. 

And  whatever  is  respooBive  to  the  prayer  of  a  bill,  is,  I 
think,  to  be  taken  to  be  prima  facie  true  for  the  reqiondflDt. 
It  is  what  he  has  called  for. 

But  be  this  as  it  may,  we  consider  the  equity  of  thi»  bill 
to  have  been  sworn  off  when  the  allegations  of  mismanage- 
ment were  denied. 

And  so,  we  affirm  the  judgment  complained  of. 
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JSo.  115. — Jaubs  H.  Roqebs,  plaintiff  in  error,  vs.  Applb- 
TON  MiCiDEViLLE,  defoDdaot  in  error. 

[I.]  Wben  &  settlement,  the  conMtnesR  or wbichii  attacked,  was  maAc  upon 
books  and  other  data,  it  is  admisaible  to  give  the  eams  id  evidcute  in  order 
to  pTOTc  tfae  mistake  complaiiied  of. 
'  [!.]  When  a  note,  which  is  signed  hj  the  Juitices  of  the  Inftrior  Court,  is 
sought  to  be  enforced  bj  wiic  ot  numdamm  against  the  CoDntj  Treatonr, 
the  Jasiices  aie  competent  witnesses  to  proTe  mistake  or  fraud  iu  the  coa- 
sideration  of  the  note. 
£3.]  A  return  made  by  the  Inferior  Court  to  a  mandeiatu,  may  be  adopted  as 
a  part  of  the  sworn  return  of  the  Count;  Treasurer  to  a  mamfamiii  for  tb» 
s*m«  drmand  agaiDSt  him,  and  thus  conttitnte  a  part  of  the  pleadings  aad 
eridcnee  in  the  caaie. 

Mai^amns,  in  Carroll  Superior  Court.  Tried  before 
Judge  Hammond,  April  Term,  1856. 

James  U.  Rogers  sued  oat  a  writ  of  mandamus  againBt 
Appleton  Mandeville,  Treasurer  of  the  Count;  of  Carroll. 
In  his  petition,  Rogers  alleged  that  in  1845,  Allen  McWhor- 
ter,  Israel  B.  Wood  and  Jeremiah  Cole,  Juatioes  of  the  Infe- 
rior Court  of  Carroll  County,  made  and  delirered  to  peti- 
tioners  their  note  for  $546  46,  due  at  one  daj;  and  at  the 
same  time  passed  an  order  requiring  and  directing  the  Counter 
.Treasurer  to  pa;  the  note;  a  part  of  the  note  had  been  paid; 
that  there  is  stUl  due  on  the  note  $437  96 ;  that  Appleton 
.Mandeville,  the  present  County  Treasurer,  refuses  to  pay- 
tbe  same  to  petitioner.  -.■ 

Judge  Irwin  issued  a  mandamus  nxii,  requiritg  the  said 
.  Mandeville  to  either  pa;  over  the  amount  of  the  note  to  tiTe; 
petiUoncr  or  show  cause  to  the  contrary. 

Mandeville  filed  his  answer^to  the  mandamus  nisi,  stating 
*'  That  he  had  been  ordered  by  the  Inferior  Court  of  said 
.  county  not  to  pay  the  note  held  by  petitioner,  for  the  reasons 
•  that  the  note  and  order  to  pay  it  were  given  through  mis- 
.  take  and  fraud,  and  that  there  was  no  consideration  for  it ; 
'that  the  Court  who  granted  the  order  and  give  the  note  had 
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been  imposed  apon  by  Rogers,  vho  bad  presented  to  them 
tiro  drafts  or  orders  granted  to  him  by  the  JmticeB  of  atSi 
Court  somo  years  previous,  and  vbile  sud  Rt^rs  wfts  Treas- 
orer  of  said  county ;  and  which  orders  had  been  granted  htm 
through  mistake,  and  which  he,  Rogers,  had  paid  off  while 
Treasurer,  by  retaining  the  amount  in  his  hands,  and  giving 
himself  credit  for  the  same;  and  which  he  fraudalently  k^ 
i^n ;  the  two  orders  amoaatjng  to  %194  06.  Mandfiriile 
further  answering,  stated,  that  Rogers  had  previonsly  sned 
out  a  writ  of  mandamus  against  the  Justices  of  the  Inferior 
Court  for  the  same  claim,  and  which  is  now  pending  in  Ooort; 
to  which  the  Justices  had  made  out  their  answer,  bat  had 
not  sworn  to  it ;  which  answer  be  adopted  as  a  part  of  bis 
own. 

The  answer  of  the  Justices  states,  that  in  1838  a  draft 
issued  to  Rogers,  ae  County  Treaiurer,  fot  $477  71,  npoh 
what  purported  to  be  a  settlement  between  him  and  the  In- 
ferior Court,  and  which  was  entered  on  the  minates  of  the 
Court.  The  settlement  shows  that  he  was  allowed  2}  conl- 
missions  for  the  amount  received,  $3.^98  10,  and  the  flame 
6n  the  sum  paid  out,  9^.759  07.  The  settlement  also  a^ 
snmes  that  the  amount  overpaid  by  Rogers,  as  Treasnrer, 
Was  899  86,  when,  in  fact,  he  had  received  |39  OS  more  than 
hd  had  paid  out  In  1889,  on  the  4tb  June,  another  iriti 
linder  a  eimil&r  order  was  isBned  iQ  faTor  of  Rogers  for  $SK 
3&.  On  the  8tb  of  the  satne  mouth,  RogetB  placed  the  tlt^ 
Ik'ttiounts  of  6&ii  brderfl  or  drkfta  to  his  ovm  credit  on  the  b^ 
of  the  County  Treasarer,  the  two  amounts  making  (TM  Oij, 
leaving  th^  draftd  uncancelled. 

After  Rogers  went  out  of  office,  the  Court  called  on  him 
for  a  settlement,  found  him  in  arrears  as  Treasurer,  ordered 
execution  to  issue  against  him  for  $3G9  31,  in  1844.  In 
1845,  new  Jostices  were  elected,  who  were  onacquainted  with 
the  circumstances  above  stated ;  Rogers  called  upon  them 
for  a  settlement ;  presented  the  two  orders  above  specified; 
the  Justices  allowed  the  drafts ;  deducted  the  amotmt  of  tka 
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Jt.  fa.  sgsinat  Risers  fro^  thorn,  and  gftve  the  Bote  in  mnv- 
troversy  for  the  b&lance.  They  further  atate,  that  ib  184ft 
the  Oraod  Jaxy  msde  the  settlement  a  matter  of  special  pre- 
sentment ;  they  further  state,  that  the  amount  overchtrtged 
by  Rogers  for  commissions  in  1838,  and  the  amonnt  of  the 
mistake  claimed  by  him  ae  overpaid  more  than  he  reoeired, 
when  added  together,  make  the  siun  of  9317  82,  which  went 
to  bis  credit  at  the  time,  on  his  own  books.  The  aBSwbp  of 
the  JnsticeB  had  attached  an  account  between  Rogers,  as 
County  Treasurer,  from  1832  t«  1841,  and  the  County  of 
Carroll. 

On  the  trial  the  Jury  found  a  reidiet  for  Maoderille ; 
<ir)iereu{mn,  Counsel  for  Rogers  moved  the  Court  for  a  sew 
ifial,  on  the  following  grounds : 

Ist.  Dccause  the  verdiot  was  contrary  to  law  and  evidence 
and  the  weight  of  evidence^ 

2d.  Secause  the  Coui^t  evrcd  in  admitting  the  two  drafts 
—one  for  $471  71,  dated  ihe  16th  May,  1888;  the  othti* 
for  the  sum  of  931^  35,  dated  8th  June,  1889,  and  the  pl.iid- 
tiff's  receipt  for  the  same,  dated  2Sd  March-,  1845. 

3d.  Because  thti  Court  erred  in  admitting  an  order  parsed 
the  16tli  May,  183S,  and  the  account  thereto  annexed.  Tbb 
.amolint  due  to  date,  in  the  year  1838,  {477  71 ;  and  also  thft 
order  dated  June  4tb,  1839;  and  also  the  account  in  th6 
Trea-surer'd  books  froia  April,  1830,  to  May,  1840',  inclusive. 
4'tb,  The  Court  erred  in  admitting  the  evidence  of  J.  K. 
Wood,  he  having  bceh  one  of  the  members  of  the  Inferior 
Coart  that  made  the  settlement,  and  sig&ed  the  note  and  or- 
der iu  controvoray. 

5th.  The  Court  erred  in  not  ruling  out  the  return  to  the 
mandamus  as  uncertain,  double  and  insufficient  in  law. 

Oth.  The  Court  erred  in  admitting  the  return  of  the  Infe- 
rior Court  to  a  former  mandamut. 

7th.  Secause  the  Court  erred  in  charging  tho  Jury,  that  if 
tb«i*o  was  any  mistake  or  fraud,  in  any  of  the  previous  settle- 
xnemts  TTith  the  Inferior  Court,  npoa  which  this  consideration 
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■WM  predio«t«d,  th«t  the;  shoald  allow  the  dfife&dant  th« 
UDonnt  of  sn«h  error. 

The  Court  orer-rnled  the  motioa  for  a  nev  trial,  and  Conn- 
Bel  for  Rogers  excepted. 

Lathax,  for  plaintifi*  in  error. 

Chahdlek,  for  defendant  in  error. 

Bg'ike  (hnrt. — Luhpkin,  J.  deltrering  the  opinion. 

[l.J  We  have  examined  the  record  in  thb  case  carefnllj, 
and  can  detect  no  error  in  the  judgment  of  the  Circnit  Conrt. 
The  plaintiff  in  mandamut  presents  bis  note  and  order,  and 
thns  makes  out  bia  case.  The  defendant  insists  that  a  mis- 
take was  made  in  the  settlement  of  the  23d  of  March,  1845, 
between  Rogers  and  the  newly  elected  Court,  and  specifies 
wherein  the  mistake  coousts.  Thus  admitting  a  p^xa /a- 
CM  case,  be  assames  the  bnrden  of  showing  it  to  be  fonnded 
in  error.  And  this  he  proposed  to  do  b;  the  Treasnrer'a 
book,  the  entries  therein,  together  with  the  explanatory  en- 
dence  which  was  offered.  The  settlement  of  1845  which  is 
assailed,  most  hava  been  predicated  npoa  these  data.  How 
«lBe  could  it  be  successfully  attacked  but  by  overhauling  the 
«vidence  upon  which  it  was  made  ?  To  our  minds,  it  is  al- 
most certtun  that  Rogers  must  have  been  twice  credited  with 
fbe  draft  for  (477  61],  dated  16th  May,  1838,  and  the  oth« 
for  9316  34,  bearing  date  the  8th  of  June,  18S9. 

Be  this  as  it  may,  we  hold  that  the  evidence  was  properly 
submitted  to  the  Jury  ;  and  we  are  onable  to  find,  after  scm- 
tinizing  the  proof  closely,  that  the  verdict  _was  strongly 
against  the  weight  of  evidence.  On  the  contrary,  we  must, 
in  candor,  say  that  the  finding  was  in  accordance  with  the 
proof,  as  we  understand  the  facts. 

[2.]  We  see  no  objection  to  the  admissibility  of  Wood's  tes- 
timony. He  was  not  a  party  to  the  record,  althoagh  he 
wgned  the  note  as  a  Justice  of  the  Inferior  Coort.    Th«  <M» 
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IB  Agunat  Appleton  Mandeville,  as  County  Treuorer.  Wood) 
ie  not  liable  for  cost,  neither  tUI  he  be  gainer  or  loser  hj  the- 
event  of  the  Bait. 

{3.]  It  is  complained  that  the  Conrt  allowed  the  retnm 
made  by  the  JoBUces  of  the  Inferior  Conrt  to  a  preyious  man? 
damut  sued  out  by  Bogere  to  be  read  to  the  Jury.  Mande- 
lille  adopted  it  and  made  it  a  part  of  his  sworn  return,  and^ 
in  this  way  it  became  properly  a  part  of  the  pleadings  and . 
evidence  in  the  case. 


Ho.  lis. — Nathan  Bass,  plaintiff  in  error,  v».  J.  B.  Wm- 
FBT,  defendant  in  error. 

[1.]  Objections  to  mere  irregularities,  sbonltt  be  presented  M  the  enrlieit 
practicable  moment. 

Complaint,  in  Floyd  Superior  Court.  Tried  before  Judge 
Teippk,  February  Term,  1856. 

Kathan  Bass  sued  John  B.  Winfry  as  surviving  co-part- 
ner  of  the  late  firm  of  Price  k  Winfry,  (which  firm  was  com- 
posed of  defendant  and  William  T.  Price,)  on  an  open  ac- 
count, for  fST  T6. 

The  defendant  pleaded  a  set-ofT,  alleging  that  plaintiff  wa» 
indebted  to  the  late  firm  of  Price  &  Win&y,  in  the  sum  of 
one  hundred  dollars  and  twenty-two  cents,  the  amount  paid 
to  the  Tax  Collector  of  Floyd  County,  by  Price,  for  the  said 
plaintiff,  and  at  his  request. 

On  the  trial,  Chahles  H.  Suite,  sworn:  John  B.  Win> 
fry  admitted  that  the  accooat  sued  on  was  correct,  and  that 
lie  had  no  ohjettini  tO'it.         -• 
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Pitman  Luhpeik,  sworn :  William  T.  Price,  in  Decem- 
ber, 1852,  or  January,  1853,  paid  witness  flOO  22  on  a  tax 
Receipt,  {IB  folIovB : 

"  Received  of  N.  Bass  One  Hundred  f^^  Dollars,  his  tax 
for  1852.  PIT.  LUMPKIN,  T.  C." 

Reuben  J.  Mulkbt  :  Price  &  Winfr;  bought  the  saw- 
mills  in  the  neighborhood  of  Bass'  plantation  in  co-partner- 
ship, which  thejr  carried  on  in  cc-partnership. 

D.  S.  PKiNrruF,  sworn:  Brought  suits  on  two  notes  for- 
said  Bass  against  Price  &  Winfrj ;  obtained  final  judgment  on 
^e  eape.  Bass  informed  witness  that  said  notes  were  givea 
for  said  mills ;  that  he  (Bkh)  thought  said  amount  of  f  100 
32  paid  hj  Price  for  him,  had  been  credited  on  one  of  said 

By  some  means,  the  papers  in  the  two  suits  te*ti£ed  about 
by  Priotup,  went  to  the  Jury,  both  the  writs  and  notes;  on 
Ike  iietee  there  were  credits,  but  none  corresponding  with 
the  amount  of  the  tax  receipt.  The  Judge  states,  in  the  VH' 
of  exceptions,  that  a  portion  of  the  papers  in  the  two  cases 
bad  been  read  to  the  Jury,  and  he  cuppoeed,  at  Ike  time,  all 
•f:(h«B  had  been  ^en  in  evid<noe. 

Thft'Oonrt  charged  the  Jury,  "  That  if  they  believed,  &em 
the  evidence,  that  the  defendant  had  proved  his  friea  of  set- 
•ff,  he:WOuU  be  entitled  to  recover  the  4i''''erenee,  and  that 
ftey  must  letsm  their  ver^et  ^r  the  defiasdiiat  for  the  dif- 
fennoc  ef  .his  demand,  over  and  above  the  demand  of  tbe- 


To  which  charge  Counsel  for  plaintiff  ezeeptad.  Th«  Jmy 
Ibud  a  select  &r  the  defendant  for  962  42. 

Whereupon,  Cotuvwl  for  plaintiff  moved  the  Oonit  for  a. 
new  trial,  on  th«  following  grounds : 
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Ist.  fiecauae  the  Jury  foond  contrary  to  the  law  and 
against  the  weight  of  the  evidence. 

2d.  Secanae  the  Coart  erred  in  refusing  to  rnle  oat  the 
testimony  of  Pitman  Lumpkin,  on  the  ground  of  irrelevancy. 

3d.  Because  the  Court  erred  in  permitting  and  directiog 
the  on'ginal  writs  and  notes  in  a  former  suit  to  go  out  with 
the  Jury,  the  same  not  having  been  read  in  evidence. 

4th.  Because  the  Court  erred  in  giving  the  charge  it  did, 
there  being  no  evidence  to  support  it. 

The  Court  refused  the  motion,  and  Counsel  for  plaintiff 
excepted. 

Peimtup,  for  plaintiff  in  error. 

UiTDBBWooD  &  Smith,  for  defendant  in  error. 

By  the  Court.-^'Bssstso,  J.  deltvering  the  opinion. 

(1.]  The  question  for  the  Jury  was,  whether  the  payment 
made  by  Price  to  the  Tax  Col.  for  Baes,  and  pleaded  as  a  set- 
0%  was  a  payment  made  by  Price  as  a  member  of  the  firm  of 
Price  ft  Winfry,  or  us  not  a  member  of  that  firm. 

On  this  question  Pitman  Lumpkin's  testimony  was  not 
**  irrelevant."  It  showed  a  payment  to  have  been  made  by 
Frice.  It  was  merely  silent  as  to  the  character  in  which 
Price  acted  in  making  the  payment. 

It  seems  that  Base  had  sold  to  Price  k  Winfry  a  saw^mill, 
and  had  taken  from  them,  in  payment,  their  two  promissory 
notes ;  and  that  afterwards,  he  had  obtained  judgment  against 
them  on  the  notes ;  aud  that  he  thonght  that  he  had  given 
credit  for  the  hundred  dollars  paid  the  Tax  Collector  for 
bim  by  Price  on  one  of  the  notes,  and  that  the  defendants,  in 
(urder  to  show  that  he  had  not  so  given  credit,  introduced  in 
evidence  the  notes  and  the  judgment ;  and  that  it  ia  certain 
that  the  defendants  read  the  notes  to  the  Jury,  and  not  oer> 
tain  but  that  they  also  read  the  jadgment  to  the  Jary,  and 
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tkat  "  the  writ  kad  notes,  the  Court  recoUeoted  luving  beea 
offered  in  evidence,  and  eome  of  them  at  leut  having  been 
reed  to  the  Jar; ;  and,  as  the  Court  Bi4)po&ed,  alt  the  papeis 
mre  read  as  far  as  required  by  plaintiff's  CounBel,"  the 
Court  sent  ont  all  the  papers  vith  the  Jorj. 

And  the  complaint  iB,,tbat  the  "mit"  was  not  read  to  the 
Jary ;  and  yet,  that  the  Court  let  it  go  out  with  the  Jury. 

Now  from  what  has  IteeD  stated,  it  appears  that  tt  ts  not 
certain  but  that  the  writ  wtu  read  to  the  Jury,  or  bat  that  if 
it  iras  not  read  to  the  Jury,  the  reason  was,  that  the  reading 
of  it  to  the  Jury  was  waived  by  the  plaintiff. 

Again :  It  is  to  be  presumed  that  the  parties  to  a  case 
have  notice  of  all  the  acts  of  the  Court  done  in  the  coarse  of 
the  trial  of  the  case.  It  is  to  be  presumed,  therefore,  that 
the  plaintiff  in  error  had  notice  of  the  sending  ont  of  the  writ 
with  the  Jury.  Why,  then,  did  he  not  make  known  to  the 
Court  his  objeetien  to  its  being  so  sent  out? 

[1.]  It  is  a  general  rule,  that  objections  to  acts  of 
mere  "  irregularity,"  «hoald  be  nrged  at  the  earliest  practi- 
cable moment.  And,  at  moat,  the  sending  out  of  this  writ 
with  the  Jury,  was  a  mere  irregnlaritn^. 

We  think  the  objeotion  came  too  late. 

Upon  the  Whole,  we  over-rule  this  exception,  vis  :  that  the 
Court  let  the  writ  go  ont  with  the  Jury. 

We  think  that  there  was  plenty  of  evidence  to  aatitioriie 
the  charge  of  the  Court,  and  a  plenty  to  justiiy  the  verdict  of 
.tfie  Jury. 
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No.  IIT.^Dajsikl  D.  DrKE,  plaintiff  in  error,  vs.  Mayoe 
AND  Council  of  the  City  of  Rome,  defendants  in  er- 


'(1.3  A  BiQDicipal  corporMinn  \a  not  liible  to  Le  Bued  for  an  error  in  jiidg- 
neot  coDUnitted  b;  tb«  Mftjvr  and  Council,  in  refnsing  to  ^rant  s  retail' 
licente,  no  coiraption  or  malice  being  impaUd. 

Caee,  in  Floyd  Superior  Court.  Tried  before  Judge 
TaipPE,  February  TeFm,  1856. 

Daniel  D.  Duke  brought  an  action  on  the  case  aginnst  the 
Mayor  and  Council  of  the  City  of  Borne  for  the  recovery  of 
damages.  It  was  alleged  in  the  declaration,  that  the  Mayor 
and  Council  of  Rome  vere,  in  1847,  fay  the  Legislature,  con- 
fititated  a  body  politic;  that  in  1854,  they  passed  an  ordi- 
naitoe  prescribing  the  manner  in  vrfaich  any  person  desiring 
to  sell  BpirituouB  liquors  should  make  application  for  and  ob- 
tain lioense ;  that  plaintiff  made  application  for  license  in  the 
manner  and  form  preecnbed,  which  was  refused ;  that  at  the 
time,  he  had  stock  to  the  value  of  $450  of  the  annual  value 
ftf  82S0;  tnas  in  possession  of  a  rented  house  for  which  he 
had  paid  Q175,  and  had  a  clerk  hired ;  that  instead  of  grant- 
ing him  a  license,  the  defendant  ordered  his  shop  closed, 
irhioh  was  accordingly  done  to  the  great  injury  and  damage 
of  the  plaintiiL 

At  the  trial.  Counsel  fcxr  dtfendant  moved  the  Court  to 
diamiss  the  case,  on  the  ground  that  an  action  for  damftgefr 
could  not  be  *nuuntained  against  an  incorporation,  such  as 
the  defendant  is. 

The  Court  sustained  the  motion  and  dismissed  the  action, 
■and  Counsel  for  plaintiff  excepted. 

Printup,  for  plwntiff  in  error. 

UndibtooD)  for  defendant  in  error. 
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Bj/  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Can  an  action  in  any  form  be  maiottuned  against  a 
nnnicipal  corporation  for  an  error  in  jodgment,  only  when 
ezercieing  jadicial  fnnctions,  and  where  oo  corruption  m- 
malice  is  imputed  ? 

We  thint  not.  Just  as  well,  open  principle,  sue  this  or  any 
other  Court  And  it  is  a  fallacy  to  suppose  that  there  is  no 
distinction  between  towns  and  private  corporations.  The 
former  are  local  goTemments,  clothed  with  legislative,  exec- 
utive and  judicial  functions.  They  are  impermm  in  imperii, 
and  their  energies  should  not  be  paralysed  while  they  are 
honestly  seeking  to  discharge,  to  the  best  of  their  ability,  the 
public  duties  imposed  upon  them  as  a  branch  of  the  Govern- 
ment. 

In  this  corporation,  the  powers,  greatly  enlarged,  which  are 
ordinarily  vested  in  the  Inferior  Oourt,  as  to  licenses,  ore  be- 
stowed, by  law,  upon  the  Mayor  and  Council. 

The  Justices  of  the  Inferior  Court  of  Morgan  County  sup- 
posing they  had  a  discretion  over  the  subject,  refused  to  grant 
a  retail  license.  Thib  Court  reversed  their  decision.  But 
did  the  applicant  or  any  one  else  suppose  that  the  Justices 
had  subjected  themselves  or  the  county  to  an  acUon  ?  And 
why  not,  if  the  ofSoers  of  this  corporation,  or  the  corporation 
itself,  is  held  liable  7  And  why  not  the  Judge  of  the  Supe- 
rior Court  who  affirmed  the  judgment  of  the  Justioes  ? 

We  do  not  believe  that  any  sneh  doctrine  can  be  main- 
tuned. 
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No.  118. — Eli  S.  Hill,  plaintiff  in  error,  ti«.  John  3.  Mo- 
CuLLOcH,  defendant  iQ^./ti.  and  Jahbb  EJdmondsom,  clai- 
mant, defendant  in  error. 


[].]  The  Sheriff  maj  take  an  assignintnt  of  an  execution  from  the  plaintUT, 
there  being  no  law  iahibiling  such  tfonsfen. 


Claim,  in  Murray  Superior  Court.  Tried  before  Judge 
Trippb,  April  Term,  1856. 

In  the  Superior  Court  of  Walton  County,  Edirard  Lamp- 
kin  obtained  an  execution  against  John  8.  McCulloch,  and 
Eli  S.  Hill  as  security  on  the  appeal,  in  the  year  184-. 
Blake  J.  Cooper,  as  Deputy  Sheriff  of  said  county,  having 
made  himself  liable  for  the  payment  of  the /./a.  paid  it  off 
and  had  it  transferred  to  Willis  Cooper,  by  the  plaintiff,  for 
the  purpose  of  re-imbursing  himself.  In  186-  the^./a.  yia,a 
levied  oa  a  lot  of  land  in  the  County  of  Murray,  as  the  pro- 
perty  of  McCulloch,  when  James  Edmondson  interposed  his 
clum. 

On  the  trial  of  the  claim,  the  Court  charged  the  Jury, 
among  other  things,  "  that  they  ought  to  find  the  property 
levied  on  not  subject,  if  they  believe,  from  the  evidence,  that 
Blake  J.  Cooper,  while  Sheriff,  or  Deputy  Sheriff,  of  Waltoik 
County,  pud  the  money  due  thereon  to  the  pluntiff.  Lamp- 
kin,  to  avoid  being  ruled  for  it,  and  had  it  transferred  to  Wil- 
lis Cooper  for  his  benefit,  to  re>imburse  himself  out  of  the 
property  of  the  defendants;  that  payment  by  the  Sheriff,  on- 
der  these  circumstances,  is  a  satisfaction  of  the  ^. /a.  and 
that  such  a  transfer  to 'the  Sheriff  or  to  any  one  else,  for  his 
use  and  benefit,  is  contrary  to  public  policy  and  void." 

To  irhioh  charge  of  the  Oonrt,  Coaluel  for  the  plu&tiff  ex- 
cepted. 
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Haneb;  Aeih;  Uhsbbwood,  for  pluDtiff. 

Walkbh,  fw  defendants. 

By  the  Court. — LuiiPEm,  J.  deHvering  the  opinion. 

[1.]  Is  the  asaignment  of  an  execution  b;  the  plaintiff  to 
the  Sheriff  valid  ? 

The  Act  of  1829,  antborizing  the  transfer  of  execotions, 
contains  no  restriction  as  to  Sherifi.  The  Sheriff  is  inhib* 
ited,  \fj  law,  from  porchasing  property  at  his  own  sale ;  but 
he  is  not  forbidden  to  take  a  transfer  of  a  jS.  fa. 

Deoirions  are  read  from  New  York  and  other  States,  to  the 
effect  that  this  cannot  be  done,  because  it  is  against  pabfic 
policy.  Tho  Legislature,  and  not  the  Courts,  mnst  be  the 
jadges  as  to  this  matter.  But  why  is  this  contrary  to  pnblie 
policy  ?  The  plaintiffs  cannot  be  hurt  by  it ;  for  they  do  it 
volontarily.  Defendants  are  favored  by  getting  fijrther  time. 
By  a  Statute  of  this  State,  where  the  Sheriff  is  made  liable 
for  an  escape,  he  is  entitled  to  control  the  Ju  fa.  to  re-im- 
burse  himself  out  of  the  defendant's  property.  This  is  a 
strong  authority  to  indicate  the  legislative  will  as  to  the  pol- 
icy of  such  assignments. 

In  some  parts  of  the  State  the  practice  has  always  been, 
40  allow  execationB  to  be  kept  open  for  the  benefit  of  the 
.Sheriff,  by  order  of  Conrt,  where  the  officer  has  been  com* 
jwUed  to  pay  them. 
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"So.  119. — BiCB  aod  WiLUAMS,  pkintifie  in  error,  va.  WlL- 
LU3t  8.  JoBSSOS,  defendant  in  error. 

[J.^  A  Tax  Collector's  sale  miut  take  place  in  the  coudI/  in  which  the  pro- 
peHf  to  be  told  is. 

.   Ejectment,  in  Chattooga  Superior  €oiirt.    Tried  before 
Jndge  Trippb,  March  Term,  1856. 

This  was  an  action  of  ejectment,  brought  by  the  defendant 
in  error  against  the  plaintiffs  in  error,  for  the  recover;  of  lot 
of  land  No.  195,  in  the  6th  district  of  the  4tfa  section,  in 
Chattooga  County. 

On  the  trial,  plaintiff  read  in  evidence  a  grant  from  the 
State  of  Georgia  to  William  Johnson,  dated  the  8d  day  of 
December,  1885,  and  closed. 

The  defendants  offered  in  eridonoe  a  deed  made  by  the 
Tax  Collector  of  Bibb  County  on  the  3d  day  of  INovembM, 
1835,  to  Franoia  W.  McCarthy,  io  the  lot  of  land  which  was 
Bold  on  that  day  under  a  tax  jE.  fa.  against  William  S.  John- 
<on,  at  the  place  of  public  sales  in  Sibb  County. 

To  the  introduction  of  this  deed,  Counsel  for  plaintiff  ob 
jected.  The  Court  sustained  Ute  objection,  and  CouiBel  for 
defendants  excepted. 

Axiv,  for  plaintiffs. 

Albxaksbb,  for  defendant. 

Sif  the  Court. — Bbnniiio,  J.  delivering  the  opinion. 

The  objection  to  the  admission  of  the  deed  as  evideoee  was 
■pnt  upon  two  grounds :  1.  That  the  land,  which  was  situated 
lit  the  County  of  Murray,  was  sold  in  the  C«nn^  of  Bibb, 
ODd  by  the  TW  Colleotor  of  the  County  of  Bibb.  ad.  That 
^lie  sale  bxA  paace  before  the  grant  had  beoi  iuneS. 
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The  objection  fras  sustained  by  the  Goort,  bat  on  irhich' 
ground,  or  vhether  on  both  gronnds,  does  not  appear. 

There  is  no  law  that  expressly  mentions  the  place  at  which< 
a  Tax  OoHector's  sale  is  to  be  held — none  which  does  so,  even 
in  the  case  in  which  the  Tax  Collector,  the  tax  payer  and  tire  - 
property  to  be  sold  all  belong  to  the  same  county.  As  to  the 
place  of  sales,  the  Tax  Act  of  1804  is  silent ;  and  so  is  erery  . 
other  Tax  Act,  I  believe,  whether  passed  before  or  since  the 
Act  ofl804.  The  parts  af  the  Act  of  1804  relied  on  by  the 
Counsel  for  the  plaintiSs  in  error,  as  prescriptire  of  the  place 
of  sale,  do  not  expressly  point  out  any  place  as  the  place  of 
sale.  Those  parts  arethe  4th  section,  the  11th  section  and 
the  llth  section. 

By  both  the  eleventh  and  the  seventeenth  sectiooB  a  gen- 
eral power  of  sale  is  given  to  the  Tax  Collector  of  the  county 
in  which  tbe"defauU  shall  happen;"  bnt  by  the  eleventh 
section,  the  power  seems  to  be  given  in  reference  to  property 
situated  in  the  county  in  which  the  default  shall  happen ;  aod 
by  the  seventeenth  section^  the  power  is  given  in  reference 
to  property  situated  in  some  other  county  than  that  in  which 
the  default  shall  happen.  By  neither  section  is  it  said  wbeie 
the  sale  authorized  to  be  made  is  to  take  place. 

By  the  fourth  section,  the  duty  is  laid  on  the  tax  payer  to 
"  give  in  a  list"  of  his  "  taxable  property,"  "  describing,  as 
near  as  possible,  from  plans,  deeds  or  other  docamenta,  the 
particular  situation  of  such  land,  in  what  county,  what  par- 
ticular water  course  on  and  what  land  it  adjoins,  for  whom 
surveyed  and  to  whom  granted." 

But  in  thus  imposing  this  duty,  the  section  is  silent  as  to 
the  place  at  which  a  Tax  Collector's  sale  is  to  come  (£ 
{Oobb'a  IHg.  1041.) 

Thus,  then,  the-  power  of  sale  which  is  given  to  the  Tax 
Collector  is  a  general  power,  without  any  express  restriotioQ 
as  to  the  place  at  which  it  is  to  be  exercised. 

Does  it  follow  that  there  ia  no  implied  reBtriction  on  this 
power  of  sale  as  to  the  place  where  the  sale  is  to  be  7    Doit- 
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it  follow  that  tbe  Tax  Collector  may.  sell  just  where  h« 

If  it  doea,  then  it  also  follows  that  the  Tax  Collector  has 
power  to  defeat  tfae  very  object  of  the  grant  of  the  power; 
for,  if  he  may  sell  where  he  pleasce,  he  may  sell  at  some  placA 
ftt  which  the  property  Bold  mnst  sell  for  next  to  nothing — mnst 
sell  for  leas  than  enough  to  pay  the  tax,  although  it  may  be 
werth  far  more  than  enough  to  pay  the  tax.  There  are  euch 
places  as  the  top  of  a  mountain,  the  centre  of  a  great  swamp, 
or,  indeed,  the  middle  of  a  thinly  settled,  poor,  inaccefsible 
district  of  country. 

For  what  is  the  object  of  the  grant  of  the  power  ?  To  a 
certainty,  this:  the  collection  of  the  tax,  and  its  collection 
ftt  the  least  cost  to  the  tax  payer,  and  at  the  least  trouble, 
delay  and  risk  to  the  Tax  Collector.  First  in  importance  is 
tbe  collection  of  the  tax ;  next,  its  collection  as  cheaply  aa 
possible  to  the  tax  payer;  next,  but  far  least  in  importance, 
IB  its  collection  with  ease  to  the  Tax  Collector. 

This,  then,  is  the  object  of  the  grant  of  the  power  of  sale 
to  the  Tax  Collector,  and  this  is  the  object  which  the  Tax 
Collector  has  the  power  to  defeat,  if  he  has  the  general  power 
of  sale  without  restriction  as  to  the  place  of  sale. 

Tbe  question,  then,  becomes  this :  Is  a  grant  of  power,, 
however  general,  to  be  bo  interpreted  that  it  shall  give  the 
power  to  defeat  the  very  object  of  the  grant?  And  the  an- 
swer to  that  question  by  every  one,  without  dispute,  I  snp- 
pose,  will  be  no. 

This  grant  of  the  power  of  sale  to  the  Tax  Collector,  then, 
mltbough  in  terms  general,  is  to  be  restricted  as  to  the  place 
of  the  sale  to  some  extent — is  to  be  restricted  to  this  extent : 
that  the  sale  is  to  be  held  at  that  place  at  which,  if  it  is  held, 
there  will  be  the  best  chance  for  the  dale's  accomplishing  the 
object  of  the  grant. 

What  place  is  that  ?  The  place  where  the  property  to  be 
sold  is  situated,  or  some  place  in  the  vicinity  of  that,  as  the 
coart-housc  of  the  county  in  whicli  that  place  b.     That  is 
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,t4e  place  at  wliicL  the  property,  in  the  great  nuyority  of  c»- 
jes,  will  fetch  tho  best  price.  And  whenever  the  property 
.fetches  the'hcst  price  the  two  most  important  objects  of  the 
grant  of  the  power  of  sale  will  be  best  mbserred — the  col- 
.leotion  of  the  tax,  and  its  coUecUon  at  the  least  cost  to  the 
Ujl  payer.  It  may  be  aBsnmcd  as  generally  true,  that  aQ 
jNTOporty  will  sell  best  where  it  is  beet  known.  And  in  gen- 
«ral,  all  property  is  best  known  by  its  neighbors.  To  sell* 
best,  then,  the  property  must  be  sold  at  a  point  easy  of  ao- 
oesB  to  them. 

And  it  may  be  doubted  whether  the  other  object,  the  ease 
of  the  Tax  Collector,  will  uot  also  be  best  subserved  by  eon- 
fining  the  sale  to  the  place  where  the  property  is  situated, 
la  the  case  of  personal  property,  there  can  be  do  doubt  tbat- 
it  will.  If  the  Tax  Collector  had  to  transport  slaves,  am- 
mals,  cotton,  proviaioits,  furniture,  from  one  county  to  another 
to  be  brought  to  sale,  he  would  find  the  trouble,  the  loss  of 
time,  the  risk  of  damage  to  the  property,  something  serious, 
oren  if  be  could  put  the  expenses  of  transport  on  the.  tax 
payer;  and  that  is  a  question. 

And  even  in  the  case  of  land  the  Tax  Collector  will  gain 
title  in  point  of  ease,  by  being  allowed  to  sell  it  in  his  own 
county,  if  he  has  to  go  to  the  county  where  the  land  lies  to 
put  the  purchaser  in  possession.  It  may  be  doubted,  how- 
ever, whether  he  has  to  do  this,  although  the  Act  speaks  of 
"a  distress  and  sale,"  and  of  "execution  levied,"  as  tht 
mode  of  bringing  about  a  sale.  [Actg  of  1804— '55,  §§11, 
17.)  And  both  a  distress  and  a  levy  imply  a  seizure,  and  if 
the  land  has  been  seized  by  the  Collector,  it  would  seem  that 
he  ought  to  deliver  it  to  the  purchaser  as  much  as  be  ought 
if  it  were  personalty. 

But,  admitting  that  -this  one  of  the  objects  which  the  grant 
of  the  power  had  in  view,  would  not  be  so  well  accomplished 
by  confining  the  place  of  the  sale  to  the  county  where  the 
property  lies,  as  it  would  bo  by  letting  the  Tax  Collector  sell 
in  his  own  county,  or  wherever  he  pleased ;  still,  this  is  an 
-object  far  inferior  in  importance  to  the  other  two — the  col- 
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lection  of  the  tax  and  its  oollection  at  the  least  cost  to  tKe 
tax  payer ;  and  as  thoso  two  irould  be  best  accempliehed 'by 
so  cooSning  the  place  of  sale,  we  ma;  safely  say  that  the  ob- 
ject of  the  grant,  considered  in  all  its  parts,  would  lie  best 
aecompliBhed  by  eo  cooJiniDg  the  place  of  sale. 

If  this  be  a  correct  conclosion,  the  result  is,  that  we  maW 
bold  the  general  power  of  tale  given  to  the  Tax  Collector,  w 
ao  far  reatrictcd  in  reference  to  the  plaee  at  which  t)ie  sale 
is  to  be  held,  that  it  does  not  authorine  a  sale  oat  of  the 
«onnty  in  which  the  property  is  situated. 

There  are  other  premises  from  which  suf^ort  may  be 
-drawn  for  this  Gonclnsion. 

That  it  was  the  legislative  intention  thus  to  restrict  this 
power,  may  bo  inferred,  with  greater  or  lens  force,  from  this: 
that  in  cases  similar  to  this  case,  but  cases  to  which  the  Leg- 
islature had  its  attention  more  particularly  drawn;  and  there- 
fore, in  respect  to  which  it  would  be  more  likely  to  latcc 
pains  to  exprei*  its  wkolo  mind,  the  Legislatare  has  said,  that 
the  sale  shall  take  place  in  the  county  in  which  the  propertr 
is  situated.  This  it  hae  said  with  respect  to  the  property  «f 
defendants  in  execution^ — the  property  of  testators — the  pro- 
perty of  intestates — the  property  of  orphans.  The  effect  *f 
the  statutes  on  the  subject  of  executors',  administrators'  and 
goardiass'  sales,  is  to  cause  such  sales,  in  general,  to  takv 
4  place  in  the  conty  in  which  the  iH'operty  to  be  sold  is  Mta-  - 
ated. 

This  the  Legislature  has  said,  at  least  of  late  years,  witb 
respect  to  its  own  land,  whenever  it  has  exposed  that  land  to 
sale.  And  this,  in  1802,  the  Legislature  said,  with  respect 
to  the  very  property  in  question,  in  one  case ;  i.  e.  in  respect 
to  the  property  of  defaulting  tax  payers,  in  the  case  in  which 
the  Tax  Collector  chooses  to  issue  a  fi.  fa.  against  the  de- 
faulter, for  by  an  Act  of  that  year,  the  Legislature  declared 
that  such ^ /a.  was  to  be  directed  "to  all  and  singular  the 
Sheriffii  and  Constables  of  this  State."  And  the  effect  of 
dtoBo  words,  when  used  in  other  Statutes^  has  been,  to  con- 
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fine  the  Bale  to  ihc  coaoty  ia  which  the  property  to  be  soM 
■was  sitaated. 

Id  all  tbe.:e  Ciises,  thsa — these  cases  of  so  much  impor- 
tance— the  Legidlacare  have  thought,  that  requiring  the  sale 
to  take  place  in  the  county  in  nhich  the  property  might  be 
situated,  vonlil  be  the  best  way  to  accomplish  the  object  of 
the  sale.  And  what  was  that  object  ?  One  entirely  similar 
to  that  to  be  accomptisbed  by  the  sale  of  a  defaulting  tax 
payer's  property.  It  was  an  object  which  could  best  be  ac- 
complished only  by  such  a  sale  of  the  property  as  should 
make  the  property  bring  the  best  price  at  the  least  cost. 

That  the  Legislature  itself,  then,  thinks  that  restricting 
the  Tax  Collector's  power  of  sale  to  the  county  in  which  the 
tax  payer's  property  is  situated,  is  the  beat  mode  of  accon- 
plishing  the  object  of  such  a  sale,  may  be  iofcrred  from  its 
action  in  these  cases. 

And  there  is  another  thing  from  which  that  inference  ia 
to  be  strengthened.  In  the  case  of  a  defaulter's  property 
lying  or  being  in  the  county  in  which  the  defaulter  resides, 
iJie  practice,  everywhere,  has  ever  been  to  sell  it  in  the  coun- 
ty in  whicli  it  is  situated.  The  power  of  the  Tax  Collector 
is,  as  we  have  seen,  as  great  to  sell  such  property  out  of  its 
county,  as  it  is  to  sell,  out  of  its  county,  the  property  of  a 
defaulter  ^hat  is  situated  out  of  the  county  in  which  he  re- 
sides. And  this  practice  must  be  evideuce,  not  only  that  all 
Tax  Collectors  have  thought  the  grant  of  the  power  of  sale, 
in  this  case,  was  to  be  interpreted  as  restricted  to  the  county 
in  which  such  defaulter's  property  was  situated,  but  evidence 
that  the  Legislature  have  thought  so  too;  for  if  the  Legisla- 
ture had  not  thouglit  ho,  they  would  have  passed  a  law  to  au- 
thorize a  change  of  the  practice.  The  evil  of  so  restricting 
the  power,  if  tliat  were  an  evil,  would  have  become  apparent 
in  the  course  of  fifty  years  and  more,  during  which  the  prac- 
tice has  prevailed. 

The  conclusion,  then,  to  which  we  como  is.  that  it  was  the 
intention  of  tiic  Lpgislature  to  restrict  the  exercise  of  the 
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power  of  sole,  pten  to  Tax  Collectors,  to  the  County  m 
whicli  the  property  to  be  aold  might  be  situated. 

And  therefore,  we  think  that  the  decision  of  the  Conrt  ra- 
jecting  the  Tax  Collector's  deed  when  offered  In  evidence, 
was  right. 

And  the  decision  being  right  by  reason  of  the  ground  al- 
ready considered,  it  is  unnecessary  to  canaider  the  other 
groond,  especially  as  it,  aleo,  is  a  ground  not  vithoot  diS- 
««lty. 


No.  120.— Fkvton  L.  Wadb  et  at  pluntilFs  in  error,  v*.  Sa- 
KAH  A.  Powell,  defendant  in  error. 

[1.]  A  de:d  of  trust  wliicb  crf:it<-H  a  stpurMc  eetnte  in  the  tfiCu,  and  v,-hicb 
imposcB  na  duty  nion  thn  lrii?lcc  circpt  Ihftt  of  increTj  holding  the  legml 
title,  gires  to  the  wife  the  right  to  the  possPisiOD  and  aae  of  the  traK  pT«~ 

[2.]  And  if  tbu liiisl  [ii'upcrty  should  ti'''-  "'^'>  ^'"■'  possession  of  tho  hnsbw>d 
or  the  Bgent  of  the  tnistfO,  the  nifu  would  liave  the  right  to  gdc  bath  tha 
hnjijand  mid  thu  tni-lco  in  Kqnity  lor  Ihe  jiropiTt;'.  -  At  least,  she  vaali 
I'rOTidctl  tho  ca.ic  iihc  mndo  was  snch  .is  would  cntjtia  her  to  the  postei- 
sion  of  all  or  some  of  Iho  proportj  ipecifically. 

£3.]  And  insQuh  case  she  would  nbo  hnre  tho  right  to  an  tnj unction  1«  pre- 
vent the  proiierty  from  pausing  out  oftht:  handa  of  the  husband  Into  Ums« 
of  liii^  principal,  thu  truzilcc. 

[4,]  Jf  ili<P"ci's.-iarvlr)tIi.::UUJiiuitnt  oflliereliefto  which  a  compluiiiaat 
is  enlitlcd,  tli:it  A  nnd  It  thoiild  he  dcifcndaDlB  to  the  bili,  and  A  reaidcs  In 
one  county  and  R  in  aonthcr,  the  coDiplainnnt  muy  file  bis  bill  in  eithir 
coonly. 

In  Equity,  in  Murray  Superior  Court.     Tried  before  Judge 
Tbippe,  April  Teriu,  1856. 

Tbiif  'jill  wag  filed  by  Sarah  A.  Powell,  wife  of  Jacob  S.  P. 
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Pt>i«dl,  by  h«r  next  friend,  James  Edmoosen,  sgMitst  Veyiaa 
L.  Wade,  J^sse  Ia  Wade,  of  tfae  Cooat;  of  Wliitfield,»ndtlM 
Mid  JMnes  B.  P.  Povdi  of  Morrsy  County. 

The  bill  ebargea— 

let.  That  in  March,  1349,  James  I).  Irwin  made  a  deed  of 
tMst,  ooove^ng  oertaiii  negroes  to  Peyton  L.  Wade,  in  trart 
for  the  sole  and  BcparaLij  use  of  conplain&nt  daring  her  lift, 
and  then  absolutely  to  uch  ohildreu  as  she  might  leave,  sir- 
viring  her ;  that  the  negroes  doit  number  some  thirty-five 
and  are  in  the  posseBsion  of  complainant. 

2d.  That  on  the  4th  day  of  November,  1851,  Jacob  S.  P. 
Powell,  (complainant's  husband)  made  an  agreement  with 
Peyton  L.  Wade  for  th«  pan^aee  of  certain  other  negroes,  to 
become  a  part  of  the  trnst  estate  on  the  terms  of  the  first 
trust  deed. 

3d.  That  Pojton  L.  Wade,  by  himself  and  agents,  has  ta- 
ken possession  of  all  the  n^oea  mentioned  in  the*  trust  deed 
and  the  contract  made  in  Kovember,  1851,  and  used  a  por- 
tion of  the  property,  but  how  much  he  bns  worked  and  how 
long  she  does  not  know,  and  prays  that  Wade  may  answer 
and  set  forth. 

4th.  That  the  trust  property  in  Wade's  possession  is  of  Ae 
nhie  of  (25.000,  rad  of  the  annual  value  for  hire  92.000; 
that  he  has  fiuled  to  account  for  the  .profits  ;  that  he  is  set- 
ting np  title  in  himaelf  to  a  part  of  the  property,  and  seeks 
-to  recover  that  part  of  *t  wbioh  is  in  the  possession  of  her 
bMbnd. 

4th.  ^at  Wade  and  his  agenti,  Jesse  Wade  and  Jacob  S. 
P.  Powell  have  had  the  management  of  the  trust  property ; 
that  Wade,  through  her  hosband  as  his  agent,  has  allowed 
her  the  use  and  possession  of  a  part  of  the  property,  bat  has 
failed  to  come  to  any  account,  touching  the  management  i^ 
the  trust  property,  the  profits,  bis  receipts  and  disbursements, 
the  work  and  labor  of  the  negroes,  and  what  charges  he  has 
made  or  intends  to  make  for  taking  care  of  aud  property. 

6th.  That  she  is  informed  and  believes  that  Wade  seeks  to 
aspply  th»  hire  and  proito  of  the  trust  property  to  the  pay- 
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jnmt  of  H  claim  be  has  sgaiost  the  hnabiuul  of  complunaat, 
and  to  Uold  the  posseBsion  of  tke  trust  «atste,  a&d  claima  the 
jmifita  thereof. 

Tth.  That  she  fcare,  and  iiaa  i-eas^Q  to  Cqar,  that  Wade  Jb- 
■uting  the  truat  property. 

Sth,  Complainant  and  her  husbuid  aire  living  together  ia 
harmosy,  and  strife  and  contention  hare  arisen  between  Wade 
and  her  buBband. 

9th.  That  Wude  bus  commenced  an  action  in  the  Superior 
Court  of  Kfurraj  County  for  a  part  of  the  trnst  property 
against  her  hustlund,  James  S.  P.  Powell. 

10th.  That  Wade  has  commenced  another  eait  in  Murray 
Superior  Court  against  her  husband  for  the  property  convey- 
ed by  her  father  to  Wade  in  truat  for  her;  that  the  negroes 
are  in  her  possession  ;  yet,  Wade  has  held  her  husband  to 
bail,  and  threatens  to  prosecute  s^d  suit  to  judgment  and 
tahe  poBsesaion  of  the  negroes. 

11th.  That  Wade  has  received  large  sums  of  money  Ent 
the  hire  of  the  trust  property  and  labor  of  the  negroes;  biSB 
applied  a  small  portiou  thereof  to  the  use  and  bene&t  of  the 
trust  estate,  and  bae  converted  the  remainder  to  his  own  ue. 

]2th.  That  Wade  has  worked  a  part  of  the  negroes ;  made 
florn  and  cotton,  and  applied  the  same  to  his  own  use ;  thflt 
flbe  has  applied  to  Wade  for  an  account  of  the  proceeds  of 
the  trust  property,  but  has  inet  with  a  preposition  to  Mttk 
ber  hnsband'n  debts. 

iSth.  That  Wade  threatens  and  intends  to  apply  the  truat 
property  to  his  own  use. 

The  bill  prayed  that  all  the  defendants  may  answer;  thait 
they  show  bow  much  Jacob  S.  P.  Powell  owes  P.  L.  Wed*, 
a*d  how  muoh  Wade  is  indebted  to  Powell;  that  P.  L.  Wade 
nay  account  for  the  trust  estate ;  that  he  he  removed  alld 
another  trustee  be  appointed ;  that  the  suits  brought  by  Vujr- 
ton  L.  Wade  against  Powell  be  enjoined,  and  that  Wad*  be 
enjoined  from  taking  possession  (^  the  trust  property,  and 
that  the  complainant  may  have  such  other  or  farther  relief 
as  her  case  may  require. 
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To  this  bill  a  general  demurrer  was  filed  b;  tbe  defend- 
uits.  The  two  Wades  also  plead  to  tbe  jurisdiction  of  the 
Coart,  allegiDg  that  thej  were  not  reeideats  of  the  Coontj 
of  Marray,  but  resided  in  tbe  Conntj  of  Whitfield. 

The  Court  over^ruled  tbe  dentirrer  and  plea  to  the  jorts- 
^iotion,  and  refused  to  dissolve  tbe  iojuitctioD,  and  Counsel' 
for  defendanta  excepted. 

Hooper  k  Aeik,  for  plaintiflb. 

Undbbwood  ;  Walker,  for  defendant. 

By  the  Court. — Bkbnikq,  J.  delivering  the  opinion. 

The  first  question  is,  was  there  anj  equity  in  tbe  bill  T 

Tbe  bill  prays  for  an  account  from  the  trustee,  for  the  re- 
moral  of  the  old  trustee,  and  tbe  appointment  of  a  new  one, 
and  for  an  injunction  to  restrain  tbe  prosecution  of  tbe  trover 
enits,  and  to  restrain  P.  L.  Wade  from  taking  possession  of 
the  trust  property. 

There  was  equity  in  tbe  bill,  if  Hrs.  Powell  was  entitled  to 
the  possession  and  use  of  the  negroes  constitnting  the  trust 
|>roperty ;  and  tbe  bill  was  a  measure  necessary  to  enable  her 
to  obtain  their  possession  and  use. 

[1.]  We  think  that  Mrs.  Powell  was  enUtled  to  tbe  possto- 
<loD  and  use  of  tbe  trust  property.  According  to  the  terms 
of  the  deed,  tbe  property  was  to  he  for  her  sole  and  separate 
use ;  and  tbe  trustee  was  to  have  nothing  to  do  except  merely 
to  bold  the  legal  title  to  tbe  property. 

In  sucb  a  case,  tbe  ceatui  que  trutt  is,  unless  there  is  some 
special  reason  to  the  contrary,  entitled  to  tbe  poaseesion  and 
use  of  the  property.  ( Wilkint  'and  Wife  v».  WiUvmtcn, 
UOa.) 

Some  of  tbe  trust  negroes  are  the  "family  serrants"  of'  ' 
Mrs.  Fowetl.     To  tbe  possession  of  these  she  is  entitled  in 
tpecie. 
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Vu  the  bill  a  necesBary  measure  to  enable  Mrs.  Powell 
to  obtain  the  poeBesaion  of  all  or  any  of  the  trnst  property  f 

A  part  of  the  negroes  were,  as  we  have  seen,  "family  aer- 
T»nta." 

An  action  of  trover  would  not  have  been  snch  a  menattre 
as  could  have  been  depended  on  to  aecore  the  delivery  of 
these  negroes  to  Mrs.  Powell.  Nothing  but  a  decree  m 
Equity  for  their  delivery  to  her,  wonld  bo  what  could  be  re- 
lied on  for  that  purpose. 

The  negroes  were  all  in  the  possession  of  her  husband ; 
and  him  she  could  not  have  sued  at  all,  at  Law,  as  the  wife 
eaanot,  at  Law,  sue  the  hnsband.  (1  Black.  Com.  444 ;  2 
Story's  Eq.  §1368.)  In  Equity,  however,  the  wife  may  sae 
the  husband.     {Id.) 

It  is  plain,  from  several  things  which  appear  in  the  bill, 
that  Powell,  the  husband,  is  insolvent,  although  the  hill  does 
not,  I  believe,  contain  a  distinct  allegation  that  he  is  insol- 
Tent.  The  insertion  of  such  an  allegation  wonld  strengthen 
(ka  bill.  Being  insolvent,  it  is  doubtful  whether  a  judgment 
against  him,  even  for  damages,  wonld  be  worth  any  thing. 
This  will  appear  more  distinctly  presently. 

As  between  Mrs.  Powell  and  Mr.  Powell,  therefore,  the 
bill  teas  a  measure  uecessary  to  enable  her  to  obtain  the  pos- 
aeasion  of  the  trust  property,  or  perhaps  to  obtain  any  thing. 

Was  it  so,  as  between  her  and  Peyton  L.  Wade  ?    ' 

Powell,  the  husband,  was,  it  is  tme,  in  the  possession  of 
the  trust  property,  but  he  was  in  the  possesion  of  it  as  the 
•gent  of  Peyton  L.  Wade,  and  he  had  been  sued  for  it  In 
trover,  by  Wade.  Powell,  therefore,  was  bonnd,  in  law,  to 
return  the  property  to  Wade.  This  obligation  would  not 
have  been  at  all  impaired  by  the  existence  of  the  bill  of  Mrs. 
Powell  against  him,  if  that  bill  had  been  against  him  alone. 
It  would  still  have  been  his  duty  to  return  the  property  to 
Wade,  his  principal.  It  may  be  doubted,  perhaps,  whether 
a  judgment  againsl  him  in  such  a  bill,  would  have  been  a 
protection  to  him  from  Wade. 

T0B.XX-fl3 
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In  order,  then,  to  make  it  certain  that  a  decree  agunst 
Wowali  would  insure  the  delivery  of  the  property  to  Mra. 
F*wel1,  it  iraB  necessary  for  her  to  hare  the  use  of  aomethbg 
which  would  prevent  Powell  from  being  deprived  of  the  pro- 
forty  by  Wade. 

There  was  nothing  which  could  be  this  something  except  a 
till  in  which  not  cmly  Powell,  but  Wade  also,  should  be  a  de- 
iiendant ;  and  a  bill  which  ehoald  be  accompanied  by  an  is- 
Juaction  against  them  both,  to  prevent  the  one  from  depri- 
■rfag  the  other  of  t^e  possession  of  the  property. 

Aa  between  Mrs.  Powell  and  Wade  then,  also,  the  bill  wu 
neccs^ry  to  enable  her  to  obtain  the  poasesaion  of  tli&  tnwt 
property. 

The  necessity  for  the  bill  becomes  the  more  manifest  t« 
M,  if  we  bear  in  mind  that  Powell  was  insolvent,  and  that  a 
portion  of  the  truBt  negroes  were  such  as  Mrs.  Powell  was 
«atitled  to  the  possession  of  specifically. 

{2.]  There  was,  therefore,  equity  in  the  bill  as  against 
%oth  Powell  and  P.  L.  Wade. 

£3.]  And  thii  equity  was  such  as  was  sufficient  to  anthor- 
ise  the  granting  of  the  injunction  as  a  part  of  the  interlon- 
4*ry  relief  to  which  the  plaintiff  was  entitled. 

As  to  these  two  defendants,  then,  we  think  that  there  was 
«i%aity  in  the  bill,  and  equity  to  authorise  the  granting  of 
the  injunction;  and,  of  course,  equity  to  make  thai  injunc- 
tion perpetoal  on  the  hearing. 

Bat  if  the  case  was  such  that  Mrs.  Powell  was  entitled  te 
■have  this  extent  of  relief  against  Wade,  it  was  anch  that  she 
was  entitled  to  have  against  him  tiie  whole  extent  of  reU^ 
which  the  case  called  for.  When  equity  gets  possession  of  a 
ease  for  partial  relief,  it  gives  complete  relief. 

Mrs.  Powell  was  therefore  entitled  to  have  &om  Wade  and 
from  Powell,  his  agent,  a  general  account  of  the  trust ;  uA 
ftlso,  to  have  Wade  removed  from' the  trusteeship,  for  the  bill 
states  a  case  of  breach  of  trust  on  his  part. 

But  as  to  Jcsao  Wade,  we  sec  nothing  in  the  bill  whieh 
Aiakes  out  a  case  of  any  sort  against  him.    The  bill  ooataiwH  - 
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this  allegation :  "  That  the  said  Pejton  L.  Wade  lias,  hj 
himMlf  and  hia  agents,  had  the  care  aitil  managanient  of  the 
said  trust  estate  to  the  present  time,  bj  himself  and  his 
agents,  Jacob  S.  P.  Powell  and  Jesse  Wade."  And  this  is 
the  only  allegation  which  it  contains,  with  respect  to  him. 
And  this  fails  to  say  that  he  is  in  the  possession  of  any  of 
the  trust  property  or  any  of  the  proceeds  of  it,  or  that  he 
ever  wts,  or  to  say  any  thing  else  4hat  would  make  out  a 
case  for  relief  against  him.  As  to  him,  therefore,  we  think 
it  tme  that  there  is  no  cijuity  in  the  bill ;  and  consequently, 
that  as  to  bim  the  demurrer  should  have  been  sustained. 

The  only  remaining  rjuestion  in  the  case  is,  whether  Pey- 
ton L.  Wade  could  be  sued  in  Murray  County,  if  be  resided 
in  Scriven  County  or  in  Whitfield  County. 

And  we  think  that  he  could.     The  case  was  one  in  which 
both  P.  L.  Wade  and  Powell  were  necessary  parties,  in  order 
to  insure  the  certainty  of  a  part,  if  not  the  whole,  of  the  re- 
lief to  which  the  complainant  was  entitled.     Of  them,   oney 
resided  in  Murray,  and  the  other  in  Scriren  or  in  Whitfieldi 
The  suit,  therefore,  had  to  be  in  one  or  another  of  th| 
counties ;  and  there  appears  no  reason  why  it  ehouU 
brought  in  either  of  the  latter  two  rather  than  in'ibejf  ju 

Thin  case  is  not  at  all  like  that  of  Jordan  vg.  'Vthat 
•Carter,  which  has  been  so  often  before  this  Cout^^  ^]^^ 
case,  neither  defendant  resided  in  the  county  vKii^t  case  ~ 
Biut  was  brought ;  and  the  principles  recogni^.^  t^jg  gpit 
axe  such  as  sanction  the  propriety  of  the  brV^ 
io  Murray  County.  /^^  ^elow,  ex- 

We  therefore  affirm  the  judgment  of  J 
•«ept  so  much  of  it  as  relates  to  Jesse  ] 
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Ko.  121. — ^LKXANDBB  G.  BuLLocE,  plftintiff  in  error,  w. 
Russell  H.  Cannon,  admiDistriitor  of  Nathaniel  H.  Bnl- 
lock,  deceased,  defendant  in  error. 

[I.]  Whenever  the  verdict  U  slronglf  and  decidedly  againsl  Ibe  wfigbt  «f 
eridence,  the  Conrts  are  conBtrained,  hotrever  reluclaDtlf,  to  grfUlt  •  an 
trial. 

Assumpsit,  in  Cass  Superior  Coart.    Motion  for  new  biiL 
Decided  by  Judge  Trippb,  at  Chambers,  Jnne  28d,  1856. 


Alexander  G.  Bullock  brought  an  action  of  i 
against  Russell  H.  Cannon,  administrator  of  the  eetato  of 
Kathaniel  H.  Bullock,  returnable  to  the  March  Term,  1861, 
of  Case  Superior  Court,  on  the  following  account : 

Estate  of  Nathaniel  H.  Bullock, 

To  Alexander  G.  Bullock,  Dr. 

To  value  of  negro  man  Jorr^,  $800  00 

:  "^sh  furnished  to  him  in  the  year  1844,  with  which 
...N'e  was  to-huy  land  for  said  Alexander  G.  Bullock, 
'.  ishlandwasnever  received;  said  debt  ackuowl- 
^  d  to  be  due  in  1849,  4S0  00 

$1,250  00 

_  >t  pleaded  the  Stafcute  of  LimitaUons  and  Ml- 

°   Himony  was  introduced  on  the  trial: 

William  G.  Bolll    ,,„„  ^  ..  p,^^^^  ^,,j  j       „  ^ 
Want .  mtestatc  o»  ,,,  ^^  j„  jg^^      Both  p.rti« 

told  oilDess  th.t  Ihe  pr.c«,,„  jgoo.    Nathmiel  ft  Bidlook 
Bid  noth.ng  to  witnea.  aboii  w      f„  j        .. 
•    Jiff       BnLLOCK,  sworn :  {.„d  N.lhMiel  H.  SOMk, 
m  1849,  ^knowledge  the  justice  ,f  pl,i„,iff.,  .«„^  ui 
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Bollock  N.  Cannon, adm'r. 

promised  to  pay  the  account  if  he  would  take  a  certain  piece 
-of  land  at  91-200. 

JoDN  G.  Bullock,  sworn :  Knows  nothing  about  the  itema 
in  fhe  accnant;  in  1850,  heard  Nathaniel  H.  Bullock  a&j  he 
-was  owing  plaintiff  and  was  desirous  of  paying  him ;  and  that 
if  Nathaniel  II.  would  sell  out  hie  place  in  Madison,  he  would 
sell  htm  land  in  Cass  County. 

Evidence  for  defendant 

Henry  Watson,  sworn :  In  June,  1842,  heard  plaintiff  say 
thai  Nathaniel  H,  Bullock  had  paid  him  for  "big  Jerry"  long 
since.  In  1889,  Nathaniel  H.  Bullock  owed  witness  for  hir- 
ing about  ^150,  and  at  Marietta,  he  asked  witness  if  he  could 
not  wait  awhile,  as  he  wanted  the  money  to  pay,  or  help  pay, 
for  "big  Jerry." 

Jaubs  C.  Jones,  sworn:  Ue  heard  plaintiff  say,  in  1841 
or  '42,  that  he  was  pressed  for  money,  and  that  N.  H.  Bul- 
lock sent  8  or  10  hogs  to  pluntiff  at  Athens,  Ga.  along  about 
that  time  or  1847,  and  proved  that  pork  was  worth  about  5 
cents  per  pound. 

Plaintiffintroduced  Mr.  Parrott,  who  testified,  that  Henry 
Watson  stated,  in  his  answers  to  interrogatories  filed  for  him 
in  this  case,  that  the  conversation  he  had  with  plaintiff  in  rela- 
tion to  the  payment  for  big  Jerry  was  in  June,  1841 ;  that 
vitness  acted  as  commiisioner,  and  wrote  W&tsoa's  answers 
at  the  time  as  he  testified. 

The  Jury  found  a  verdict  for  tbe  defendant;  whereupon, 
•Counsel  for  plaintiff  moved  the  Court  for  a  new  trial,  on 'the 
following  grounds : 

Ist.  Because  the  verdict  of  the  Jury  is  against  the  evidence 
in  the  case. 

■2d.  Because  the  verdict  is  against  the  weight  of  evidence 
and  the  principles  of  justice  and  equity. 

The  Court  ovcr-ruiod  the  motion,  and  Counsel  for  plaintiff 
■excepted. 

Akin,  for  plaintiff. 

JoBNSOK,  for  defendant. 
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Pi^w  w.  Smith  and  Snltii. 

By  the  Court. — LuMPSiN,  J.  delivering  the  opiQitm. 

[1.]  We  an  cDnstraoaed,  reluctantly,  to  grant  a  new  tfial 
m  Ikis  case. 

The  aokBowIedgment  ef  indebtednesa  bj  the  defendant  to 
the  plaintiff  is  proven  by  two  witnesses ;  and  to  rebut  tlui, 
there  is  no  other  evidence  offered  bat  that  of  Watson ;  and 
giving  that  its  full  force,  it  extends  to  the  payment  for  Jerry 
only,  leaving  imtotiched  the  four  hnndred  and  fifty  dollars 
•ash  advanced  in  1844  by  the  father  to  the  son  to  buy  land 


K«.  122. — Thomas  J.  Payne,  plaintiff  in  error,  o».  Iba  E. 
Smith  and  Luthki  M.  Smith,  defendants  in  error. 

[1.]  A  tnitrepreaenlUioQ,  if  it  is  upon  a  mutter  of  opinion  or  (act  equtllj 
open  to  the  inquiries  of  both  parties,  anil  in  regard  to  trhich  neitbtr  cu 
be  presumed  to  ttuKl  Die  other,  Is  not  gnch  a  misreprctentation  as  can  be 
tha  finiBdatioa  of  a  (nit  in  Bqnity. 

Ib  Equity,  in  WalksrSuperwr  Court.  Tried  before  Jadge 
Trifpe,  April  Tarn,  186ft 

The  bill  charges  tiiat  in  August,  1851,  complainant  bought 
of  Ira  E.  Smith,  through  Luther  M.  Smith,  the  son  of  said 
Ira  E.  Smith,  three  loU  of  land,  Nos.  20ft,  207,  and  225,  in 
the  28th  district  and  third  section  of  Walker  County ;  dist 
he  relied  on  the  said  Luther  M.  as  the  agent  of  his  father  to 
point  out  to  him  the  true  corners,  lines,  courses  and  bounds 
ries  of  sud  lots  of  land ;  that  the  said  Luther  M.  assured 
complainant  that  not  more  than  40  acres  of  lot  No.  206  lay 
-on  a  mountain  called  "Taylor's  Ridge,"  and  that  the  bal- 
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Piyaa  w.  Smith  and  Saulh. 

•nee  was  goo4  Ifttid ;  and  Uiat  relying  upon  and  confiding  la 
tke  said  representations  of  Luther  M.  be  bonght  tba  wid  lui4 
£[>r  three  thoosatid  dollan,  of  which  he  paid  9500  in  caah  and 
g>Te  itts  notes  for  the  balance ;  that  before  the  notee  fell  ivt 
complainant  discovered  that  the  true  corners  and  lines  be- 
tween two  of  said  lots,  206  and  207,  bad  not  bean  poioted 
oat  and  shown  to  complainuit  by  the  said  Lather  M.  bnt 
that  a  false  line  had  been  pointed  ont  to  oomplainant,  and 
that  at  least  ninety  acres  of  said  lot  206  lay  on  the  meontaio, 
all  of  which  was  and  is  valneless;  and  that  the  remainder  or 
Talley  portion  of  said  lot  was  worth  (10  per  acre. 

The  bill  charges,  that  by  the  false  and  fraudulent  repre- 
sentations of  the  said  Luther  M.  Smith  he  was  iajiired  and- 
damaged  $500 ;  that  the  defendant,  Ira  B.  Smith,  has  com- 
menced his  action  against  complainant  on  the  notes  given  for 
iint  land  in  Walker  Superior  Court. 

The  bill  prayed  that  the  said  sotion  might  be  enjoined, 
and  SDch  deduction  be  allowed  complainants  on  said  ootM 
equivalent  to  the  damage  sustained  by  him. 

LcTHEB  M.  Smith,  in  bis  answer,  denied  that  he  roade  aay 
representation  to  complainant  to  the  effect  that  there  was 
only  40  acres  of  No.  206  on  the  monntain,  bnt  on  the  oon- 
trary,  he  repeatedly  said  to  complainant,  both  wfaen  gw&g  te 
aad  while  on  the  land,  that  he  was  nnaoquunted  with  the 
Mnes  of  the  lots,  and  that  complainant  muat  ezamiae  the  lines 
and  tho  land  for  himself,  kc. 

On  the  trial,  complsinaat  read  in  evidence  the  testimoBy 
•f  Drcrx  Moobb,  taken  by  interrogatwies :  Witness  wav 
enployed  by  Lather  M.  Suitii  to  show  the  lines  of  lots  ISa. 
206,  207,  225  to  complainant.  I  undertook  to  show  the  liaes 
•f  said  lots,  as  Smith's  agent ;  Smith  and  Psyae  were  ia 
company  with  me  at  the  time ;  I  exhibited  the  metes  and 
hoands  <^  the  lots  correctly,  as  t  tfaoQgbt  at  the  time,  bnt 
found  afterwards  that  I  was  mtstakcD ;  I  erred  in  regard  to 
the  line  between  Nos.  206  and  207 ;  I  showed  complainant 
ft  wrong  comer  in  the  dividing  lino  between  tbeae  lots.  Xhe 
error  committed  made  it  appear  that  there  was  muob  more 
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Pajns  M.  Smith  and  Sintth. 
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Talle;  land  in  No.  205  than  there  re&Ily  was.  Taylor's 
Si^ge  runs  through  No.  208,  and  from  the  place  I  thought 
was  the  corner  to  the  true  line  is  fifty-one  rods  and  two  feet, 
making  abont  fifty-one  acres  more  monntain  land  on  Ko.  206' 
'than  I  supposed. 

Witness  showed  lot  number  207  first;  I  commenced  at  the 
north-west  corner  of  207 ;  we  were  on  the  west  line  of  207, 
and  followed  it  to  what  we  supposed  was  the  north<west  cor-- 
nerof207. 

The  complainant  proved  that  be  bad  been  injured  and 
damaged  9500. 

Counsel  for  plaintiff  requested  the  Court  to  charge  the 
Jury,  that  '*  if  the  lines  showed  to  Payne  were  not  the  true 
lines,  and  if  a  line  was  shown  to  Payne  as  the  true  lino  which 
made  more  good  land  in  the  settlement  than  there  really  was, 
then  Payne  is  entitled  to  a  dednction  eqnal  to  the  difference 
between  the  land  as  the  lines  were  represented  and  the  value 
of  the  land  as  the  lines  really  existed ;  which  the  Court  re- 
fused to  give,  but  did  charge  the  same,  by  adding  that  if  a- 
line  was  fraudulently  shown  to  Payne  as  the  true  line,  which 
made  more  good  land  in  the  settlement  than  there  really 
was."  Cotmsel  for  plaintiff  requested  the  Court,  farther,  to 
charge,  that  "  if  they  believed,  from  the  evidence,  that  a 
fabe  line  was  shown  to  Payne  by  Smith,  or  Moore,  his  agent, 
either  by  mistake  or  design,  by  which  Payno  has  been  injor- 
ed  in  getting  less  good  land  than  the  representations  made 
in  the  settlement,  Payne  is  entitled  to  have  credited  on  his  note 
the  amount  be  has  thns  been  injured" ;  which  the  Court  re- 
fused to  give,  but  did  charge,  that  "  if  a  wrong  line  was  frau- 
dulently shown  to  Payne,  then  Payne  would  be  entiUed  to 
the  dednction  aa  insisted  on  by  him,"  and  the  Court  adds, 
that  "a  wrong  line  most  have  been  fraudulently  shown  to • 
entitle  Payne  to  relief,  or  any  deduction  from  the  note ;  that 
if  a  wrong  line  was  shown  Payne  by  mist^e  only,  both  par- 
ties being  present  at  the  time  and  having  equal  means  of  in- 
formation, then  Payne  is  not  entitled  to  any  deduction  bon 
the  note." 
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ITff  wliioh  cluicgva  and  refpsfti  to  charge  b;   tbe  Gonrt, 
Connsel  for  complfiiDfint  excepted. 
Xbe  Jury  found  a  vecdicxt  for  the  defendant  with  the  coets 

JIigD|»wopp ;  Afifi>  ^f  plaintiff, 

Cdl^erson,  for  defendant. 

Sy  the  Oourt. — Bbnnino,  J.  delivering  the  opinion. 

The  qnmtioDB  in  tbia  case  are,  whether  the  charges  of  the 
Court  were  right,  and  whether  its  rcfuBak  to  charge  were 

"She  law  od  the  Bubject  h  thus  laid  down  bj  Story :  "  It 
is  said,  indeed,  to  be  a  very  old  head  of  equity,  that  if  a  rep- 
nHDtatioB  is  made  to  another  person,  going  to  deal  in  a  mat- 
ter of  iatWBSt,  i^on  the  faith  of  that  representatian,  the  for- 
m&t  aball  make  the  reprcaentation  good,  if  he  knows  it  to  be 
SAe.  !Eo  justify,  liawevcr,  an  intcrpoution  in  such  cases,  it 
is  not  only  necessary  to  establish  the  fact  of  misrepresenta- 
tian,  bat  that  It  is  in  a  matter  of  substance  or  important  to 
iaterests  of  the  other  party,  and  that  it  actually  does  mislead 
Um.  For,  if  the  misrepresentation  was  of  a  trifling  or  imma- 
dlrial  thing ;  or  if  tlie  other  party  did  not  trust  to  it  or  was 
pot  mided  by  it ;  or  if  it  was  vagne  and  inconclusive  in  its 
own  nature ;  or  if  it  was  upon  a  matter  of  opinion  or  fact, 
e([aal)y  open  to  the  inquiries  of  both  parties,  and  in  regard 
to  which  neither .  could  be  preaumed  to  trust  the  other ;  in 
th£8e  and  the  like  cases,  there  is  no  reason  for  a  Court  of 
Equity  to  interfere  to  grant  relief  upon  the  ground  of  fraud." 
(1  Story  Eq.  Jur.  §191.) 

And  this,  as  a  general  statement  of  the  law,  is  no  doubt 
florrect. 

If  it  is,  then  both  the  charge  of  the  Court  and  its  refassla 
to  charge  were  right,  for  they  seem  to  have  been  shaped  by 
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We  fiad  nothing,  then,  in  the  action  of  the  Goort  which  we 
think  authorises  the  granting  of  a  new  trial. 

Bat  ercn  if  we  could  find  something  amias  in  the  acUoa  of 
the  Conrt,  wo  should  hesitate  long  before  we  granted  a  new 
trial  in  the  face  of  the  facts  of  this  case. 

The  plaintiff  in  error,  in  the  unendment  to  his  bill,  says : 
**  And  this  complainaQt  further  charges,  that  shortly  aft«r  he 
Mcertatncd  that  the  representations  of  the  said  Lather  M. 
Smith,  his  agent,"  (the  defendant's,)  "  about  the  lines  of  said 
lot  of  land  were  not  true,"  "he  applied  to  the  said  Lnther 
M.  Smith  and  proposed  to  rescind  the  whole  contract,  and 
the  said  Luther  M.  Smith  refused  to  do  so." 

The  defendant,  in  bis  answer,  says  that  he  "made  knowa 
to  complainant  that  he,  the  respondent,  would  prefer  to  res- 
cind the  contract ;  that  the  respondent  offered  to  SMd  com- 
plainant to  cancel  the  trade,  and  to  pay  to  said  compUinaot 
a  fair  price  and  remiuioratioa  for  any  improvements  which, 
in  the  meantime,  had  been  made  by  him.  This  reasonable 
and  equitable  propositton  of  this  respondent,  the  complain- 
Rst  declined." 

And  the  defendant,  in  his  answer  to  the  amendment  to  the 
bill,  says,  "  That  he  knows  nothing  cf  any  offer  by  complua* 
ant  to  Luther  Smith  to  cancel  the  contract.  On  the  contra- 
ry, this  defendant  says  he  has  always  been  ready  and  willing,. 
and  still  is,  to  cancel  the  contract,  and  has  offered  so  to  do, 
which  complainant  has  always  deolined." 

Is  it  possible  to  conceire  of  anything  more  eqaitable  than 
vhat  the  defendant  thos' offered  to  do. 
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No.  123. — Charles  Dawiy,  plaintiflF  in  error,  vs.  Via.  Y. 
Hansbll,  defendant  in  error. 

£1.]  Ad  ution  M  recoTCr  real  estate  at  Ibe  instance  of  Wui.  Y.  Ilun^cll,  iiB- 
der  the  Sbarl  Form;  cannot  be  aniciiili.-J  b;  dddiag  &  count  in  thi*  nan«of 
John  Doe  upon  th*  ilemiie  of  Z»char>ah  Jordan. 

Ejectmont,  in  Mnrraj  Superior  Court.  Tried  before  Judga 
Trippe,  April  Term,  185b. 

William  Y.  H&nsell  commenced  an  action  of  ejectmcDt 
against  Cbarles  Dawty,  under  the  Act  of  1847.  to  "simplifjr 
and  curtail  plcadingii  at  Common  Law."  At  the  April  Tern, 
1856,  the  plaintiff  moved  to  amend  his  declaration  by  add  ing 
a  demise  in  the  name  of  Zachariah  Jordan,  leave  having  been 
granted  at  a  previous  term  of  the  Court  to  plaintiff  to  amend 
his  writ,  without  specifying,  however,  in  what  the  amendment 
should  consist. 

Counsel  for  defendant  objected  to  the  amendment.  The 
•Court  sustained  the  motion  and  allowed  the  amendment,  and 
■Counsel  for  defendant  excepted. 

"Wamikr,  for  plMnttff. 

TTndrrwood  ;  Aeih,  for  defendant. 

Bjf  the  Owrt. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  If  a  person  seeking  to  recover  real  estate  rcaorte  to 
the  Short  Form  allowed  by  the  Statute,  he  mast  abide  by  it. 
The  Act  iviis  intcinlcd  to  dispense  nith  the  fiction  in  oject-* 
ment,  and  enable  the  true  owner  to  recover  of  the  tenant. 
And  when  the  plaintiff  discovers  that  he  has  no  title  in  him- 
self, he  cannot,  either  with  or  without  the  aid  of  John  Doe, 
introduce,  by  way  of  amendment,  another  and  entirely  dil'- 
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EdnoiMboii  St.  Wftllace,  for  dbc,  Ac 

ferent  party,  no  more  than  he  could  in  an  action  of  debt  or 
troYer. 

Connael  invoke  the  benefit  of  the  Amendment  Law  of 
1853-'4,  and  contend  that  the  amendment  proposed  is  either 
in  matter  of  form  or  Bahstance ;  and  consequently,  the  plain- 
tiff  in  entitled  to  make  it.  The  ready  response  is,  that  what 
is  attempted  is  no  amendrntnt  at  all,  bnt  tfae  sabstitutton  of 
a  new  action.  Parties  may  amend  their  pleadings  in  any 
respect  and  at  any  stage  of  the  proceedings.  But  to  sobsti- 
tate  an  action  of  ejectment  in  the  name  ef  i^chariah  Jordan, 
ia  the  place  of  that  brought  by  Wm.  Y.  Hansell  against 
Charles  Dawty,  is  certiiinly  not  to  amend  the  wrft  of  Wm. 
¥.  Hansell  in  any  respect. 

Sails  under  the  Short  Forms  may  be  amended  so  as  to 
make  them  conform  to  those  forms;  beyond,  amendmrats 
cannot  go. 


No.  124. — James  Edhondron,  plaintiff  in  ,error,  vs.  A.  H. 
Wallace,  for  the  use  of  William.  Wallace,  defendant  in 
error. 

[I.]  A  motion  for  m  new  IH  '1  wns  pat  apou  tbi(,  mmoof  other  gronndi : 
lliat  two  or  tbe  Jory  bad  b«cD  of  a  Tonncr  Jury  which  had  made  a  miiliiil 
in  tlio  ensr,  nod  thut  this  fuel  was  unknown  to  the  tnoonL  No  piidcDce 
vm  offen-J  goin)r  to  show  tliat  his  Coansei  did  not  know  it.  The  two  Jo- 
rora  swore,  that  in  agreeing  to  the  rerdivt,  tbej  went  bj  the  CTidence,  a«- 
innuenccd  bj  tlipir  previously  formed  opinion.  Tlie  eviden<:e  was  saeh 
aa  re<iiiirci]  them  to  iigree  to  tie  verdict.  Tbe  Court  refused  tbe  motion : 
Iltld,  ibat  tlie  Court  did  right.  ' 

Assumpsit,    in    Murray    Superior   Court.     Tried   bfefofa 
Judge  Tbippb,  April  Term,  1856. 
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BdmcmdMD  ««.  WMlsoe,  Ibr  uw,  kt. 

The  dechrstion  in  this  case  contained  tvo  count« :  «M  for 
money  had  and  received ;  the  aeoond  on  a  receipt  giTen  ^ 
the  defendant  to  the  plaintiff.  It  was  alleged,  that  on  the 
:3d  da.T  of  March,  1849,  the  defendant  made  and  detiV^red 
to  the  plaintiff,  A.  M.  Wallace,  a  receipt  for  a  note  on  Wil- 
liam Wlutten  and  the  defendant  for  fobr  hundred  and  five 
doUare,  with*a  credit  of  ten  dollars,  vhicb  note  was  t«  be 
applied  to  the  payment  of  tvo  notes  then  sued  by  Riee  Du- 
lin,  in  Mnrray  Superior  Court,  against  the  plaintiff,  for  the 
■warn  of  four  hundred  dollars.  It  was  further  alleged,  that 
Dniin  obtained  judgments  on  said  notes ;  that  the  same  are 
yet  unpaid,  and  that  they  have  been  transferred  to  William 
Wallace  for  a  valuable  consideration,  ufao  thereby  be- 
came the  legal  owner  of  the  same ;  that  the  ilefendant  has 
received  the  fiill  amount  of  the  note,  and  has  failed  to  apply 
it  to  the  payment  of  the  Dulin  claims  against  the  plaintiff, 
ibat  has  appropriated  the  ssfme  to  htt  own  uto,  ke. 

At  the Term,  185-,  there  was  a  mistrial  in  tbe 

ease,  and  it  was  carried  to  the  appeal  by  cansent. 

On  the  trial  on  the  appeal  at  April  Term,  1856,  the  plans- 
tiff  read  in  evidence  tbe  testimony  of  William  WHiriMt, 
taken  by  interrogatories,  who  stated  that-  he  gave  a  note  to 
Alexander  M.  Wallace,  or  Leak  Wallace,  in  184S,  for 
^febont  9^05,  which  note  he  bad  paid  to  the  defendant  in  Feb- 
ruary, 1851,  witness  having  prefiously  renewed  tbe  origitrti 
note  to  tbe  defendant 

Dawson  A.  Walker,  sworn :  He  saw  the  origisa]  reeei|it 
M  Edmondson ;  it  was  correctly  set  forth  in  the  dcclarittioD  ; 
the  consideration  was,  that  Edmondsou  would  go  AVallace't 
^ail  for  the  amount  of  Dulin's  notes,  and  this  was  expressed 
Jn  the  body  of  tbe  receipt ;  it  was  to  go  to  the  pnyment  of  Du- 
lin's notes  for  about  $'200  each,  on  which  Dulin  h»d  sued 
Wallace  and  held  him  to  bail;  Kdmoudaon  went  bail  for 
Wallace  and  employed  witness  to  dismiss  the  bail  in  the  ca- 
«es,  which  he  did. 

Tbe  original  recerpt  bad  been  loat  pending  the  appeal, 
which  loss  was  shown  by  the  plaintiff. 
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The  pldintifr  closed  hiB  caae,  and  CoanBel  for-  defendut 
moved  the  Court  to  diamiss  the  case,  on  the  groimd  that 
'  plaintiff'  had  not  showed  that  the  notes  of  Rice  Dnlin  were 
still  anpaid.  The  Coaft  allowed  plaintifF  to  introdnce  in  eri- 
-deooe  two  ca.  aaa.  in  favor  of  DuUn  vs.  Wallace,  issued  from 
<  Murray  Superior  Court ;  to  which  Coansel  for  defendant 
excepted. 

Counsel  for  defendant  requested  the  Court  to  charge  the 
-Jury,  that  the  allegations  and  proof  of  the  plaintiff'  must 
agree,  and  th|it  in  this  caso  they  did  not  agi-ee.  (The  Court 
charged  the  first  part  of  the  request,  and  refused  to  give  the 
latter  in  charge.) 

Counsel  further  asked  the  Court  to  charge  the  Jury,  that 
this  suit  was  brought  in  the  name  of  an  improper  party.  .%1. 
That  the  copy  receipt  could  not  be  read  in  evidence  under 
the  declaration.  4th.  That  this  was  &n  actioo  for  money 
had  and  received,  and  that  pltuntiff  must  prove  beyond  con- 
-^roversy,  that  defendant  got  the  money  on  the  note  mention- 
ed in  the  declaration.  &tb.  That  the  proof  showed  this  to 
be  a  contract  of  indemnity,  in  considoration  defendant  would 
.hecome  the  bail  of  A.  M.  Wallace,  which  the  Court  refused 
to  charge;  to  which  refusals  to  charge,  Counsel  for  defend- 
-ant  excepted.  ^ 

The  Jury  fonnd  a  verdict  for  the  pltuntiff  for  the  Eum  of 
*9395  84,  with  interest  thereon. 

Whereupon,  Counsel  for  defendant  moved  the  Court  for  a 
new  trial,  upon  the  following  grounds: 

1st.  Becaose  the  allegations  and  proof  of  plaintiff  do  not 
agree. 

2d.  Because  the  testimony  showed  the  right  of  action  to  be 
in  another  person,  and  not  in  the  plaintiff. 

3d.  Because  the  action  was  for  money  had  and  received ' 
hy  itcfcndaiit  on  a  note  dated  <Jlii  of  Fi^bruary,  lS4;t,  snd 
there  was  no  proof  going  to  show  that  the  defendant  crcr  re- 
ceived from  Whitten,  the  maker,  any  money  on  a  note  of 
that  date.  I 

4th.  Because  the  Court  allowed  the  plaintiff  to  iotrodaoo 
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in  evidence  the  ea.  mb,  of  Rice  Dulin  tgsiiut  Wall»ce,  after  - 
the  tesUmoDj  had  been  submitted  to  the  Jary,  and  after  ar- 
gament  had  been  had  on  a  motion  to  dismiss  the  case. 

Gib.  Becanse  two  of  the  Jnry  that  rendered  the  rerdiot 
were  members  of  the  Jurj  by  whom  a  mistrial  had  been 
made  on  a  prerions  occasion ;  which  fact  was  nnknown  to  the 
defendant  until  after  the  rendition  of  the  verdict. 

AffidaviR  were  sabmitted  to  sustain  the  last  ground  taken- 
in  the  rale  for  a  new  trial. 

The  plaintiff  also  submitted  the  aflSdavits  of  the  two  Jnrora^ 
stating  that  thej  gave  their  verdict  according  to  the  evidence,, 
and  uninfluenced  from  having  set  as  Jnrora  on  a  previoua 
trial  of  SMd  case. 

The  Court  over-ruled  the  motion  for  a  new  trial,  and  Coun- 
sel for  the  defendant  excepted. 

Wkioht  ;  Cook,  for  plaintiff. 

Undkrwood,  for  defendant. 

Sy  the  Court. — Bennino,  J.  delivering  the  opinion. 

[1.]  The  question  in  this  case  is,  whether  the  Court  was 
right  or  not  In  refusing  to  grant  the  motion  for  a  new  trial! 

The  only  ground  in  that  motion  argued  before  this  Court 
was  the  last.  And  that  is  the  only  ground  which  will  ba 
discussed  by  this  Court.  The  insofficiency  of  the  others  be- 
comes manifest  as  soon  as  they  are  seen. 

The  last  ground  was  this :  "  Becanae  two  of  the  Jury  that 
rendered  the  verdict  were  members  of  the  Jury  by  whom  a 
mistrial  had  been  made  on  a  previous  occasion;  which  fact 
was  unknown  to  the  defendant  until  after  the  verdict." 

We  agree  with  the  Court  below  id  thinking  thb  ground  net 
sufficient. 

If  Edmondson  himself  did  not  know  the  fact  referred  to  in' 
this  ground,  it  is  to  be  presumed  that  his  Counsel  did.  It  ia 
to  he  presumed  that  they,  at  least,  were  present  at  the  mis* 
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^^ytl,  ^i  if  tkoy  vere  $d  present,  they  mnst  hftye  seea  erery 
immber  cf  tJip  Jvy  tEwt  9i»4e  the  niatrUl.  There  is  i>q 
affidavit  fr^i^  tiiuu  <itf  forgetfulaess  or  other  thing  to  r^lere 
thf  Wfe  frpm  ^  premmptjoB. 

Ap4  if  $4fi9o48on'8  Couuel  knavr  of  the  ftet,  U  wu  the 
«ffV«)  fP.^r  «^  th«  pr«B^  qnes^tm  U  coBperned,  M  if  be 
himeelf  knew  of  it- 

J^i^nt,  the  tiro  JqroFS  swear  tb»t  they  wer«  not  Jnfln- 
enced  by  their  previonely  formed  opioion,  but  were  governed 
splely  by  the  evidence,  and  the  evidence  is  enoh  that  it  mi^t 
W^U  have  gererned  them  in  their  concnrrenee  in  the  verdict. 
^tdeed)  it  is  8Uoh  that  it  required  them  to  agree  to  the  rer- 
diet 

We  flee  nothing  to  justify  disturbing  the  refusal  of  the 
Court  to  grant  a  new  trial  in  this  case. 


No.  125. — Leandbb  W.  Crook,  guardian  for  John  Thomp- 
son, plaintiff  in  error,  vs.  Edwakd  U.  Garbbtt,  defendant 
in  error. 

[t.],If  ft  hired  alate  beoone  nek  daring  tLe  year,  and  tiie  awntr  coucU  M 
>^1(«  bim  hama,  that  he  m«j  bo  botMr  attended  to,  or  to  rellere  tlu  hir« 
from  tbe  tronble  and  eipease  of  keep^Dg  tbe  negro,  IkU  does  not  imoDt 
lo  a  reaclMioD  of  the  contract,  so  u  to  te)ie*e  tbe  hii«r  from  the  f«ar'( 
hire:  AUur,  if  th«  DDderitanding  and  iotenlion  was,  that  the  coalnct 
ibMild  b«  anoidiad. 

In  Equity,  in  W^ber  Superior  Court.  Demurrer.  Deai^ 
iMby  Judge  Tjurta,  May  Term,  185fi. 

On  tbe  lat  day  of  January,  1850,  Bdward  H.  Garrett  hired 
from  Leandffl-  W.  Crook,  guardian  for  John  ^HiompsoB,  a 
oiaoc,  a  D«gro  man  Lawie,  for  the  ensuing  year,  ud  gaTC 
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Craok,  ffiv.  tw.  6BK«tt. 

lus  note  to  Crook  for  $120  50.  At  the  time  of  the  cootraot, 
it  was  aupposod  by  tlic  parties  that  the  negro  was  soand  &&d 
in  good  health.  In  a,  short  time,  be  began  to  show  signs  of 
ill  healtli  and  general  debility.  Crook,  or  his  ward  under 
Ue  direction,  removed  him  home  and  kept  hia  until  the  lat- 
tor  port  of  the  year,  when  he  died  of  consumption.  Crook, 
»a  settlement  with  his  ward,  transferred  the  DOte  of  Qar- 
rott  to  him  as  a  part  of  his  estate.  John  ThompeoD  »ft«r- 
vards,  and  long  after  the  maturity  of  the  note,  transferred  it 
to  Theron  B.  Thompi^on,  who  had  full  notice  of  the  failure  of 
eonaideration.  Thompson  afterwards  commenced  suit  on  the 
aoto  againat  Oarrctt,  who  pleaded  failure  of  consideration, 
donfesseil  judgment  and  appealed. 

The  bill  alleges  the  foregoing  facts,  and  goes  on  to  state, 
Amt  relying  upon  the  statements  of  Leander  W.  Crook,  com- 
plainant fully  e^Epected  to  prove  by  him,  that  at  the  time  the 
negro  was  taken  from  his  possession,  John  Thompson  was  of 
gge,  and  that  it  was  done  under  the  direction  of  Crook ;  and 
hence,  made  no  effort  to  prove  these  facts  by  other  witnesses, 
and  went  to  trial  at  the  May  Term,  1854,  of  said  Court,  when 
Crook,  instead  of  testifying  as  complainant  had  been  in- 
formed, swore  that  John  Thompson  was  a  minor  at  the  time 
of  the  removal  of  the  negro ;  that  complainant  had  no  ground 
on  which  to  move  for  a  continaa&ce ;  that  the  Jury  found  a 
verdict  for  the  plaintiff,  Theron  B.  Thompson,  against  com- 
plainant. 

The  prayer  of  the  bill  was  for  an  injunction  against  the 
judgment  of  Theron  B.  Thompson. 

To  this  bill  a  general  demurrer  was  filed,  which,  after  ar- 
goment,  the  Court  sustained,  and  Counsel  for  complainant 
excepted. 

Weight;  Culberbon,  for  plaintiff. 

Alexandkr,  for  defendant. 
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JBjf  the  Court. — Lumpkin,  J.  delirertng  the  opinion. 

[1.]  The  judgmeat  in  tUs  case  mnat  be  affirmed,  as  the- 
IhII  DOW  stauds ;  because,  it  is  no  where  alleged  tbat  the 
contract  of  hire  was  rescinded  by  the  consent  of  John  B. 
Thompson,  the  owner  of  the  negro.  On  the  contrary,  the 
iDference  is,  that  the  slave  was  taken  from  the  posseBsiou  of 
Garreti  to  relieve  him  from  the  trouble  and  expense  of  nnrB- 
ing  him. 

Under  this  state  of  the  pleadings,  neither  the  testimony  of 
Crook  nor  any  other  witness  could  have  availed  anytluDg- 
If  the  complainant  can  amend  bis  bill  so  as  to  state  distinctly 
that  the  contract  of  hire  was  rescinded,  and  that  such  was 
the  understanding  and  intention  of  the  parties,  the  bill  should 
be  sustained,  for  there  would  be  equity  in  it. 


Ko.  126. — David  Winkle,  plaintiff  in  error,  v.  The  State 
OF  Georgia,  defendant  in  error. 

[1.]  Tiro  persons  were  indicled  jointl;.  Tbejr  severed,  and  one  or  Ihem  ena- 
tinued  his  rue.  The  otberdeuuuided  a  trial,  and  tbat  being  reTaKd,  mored 
to  hsTe  his  demand  cnlereil  on  the  minutes.  The  Court  refused  tie  do- 
tioD:  Beld,  that  the  Court  erred. 

•   Indictment,  in  Catoosa  Superior  Court.    Decision  by  Judge 
Tbippe,  April  Term,  1856. 

An  indictment  for  an  assault  with  intent  to  murder,  was 
found  in  Catoosa  Superior  Court,  against  Gideon  Smith  ini 
David  Winkle.  At  the  April  Term,  1856,  the  cause  m 
announced  for  trial.  The  defendants  severed,  and  the  Sot 
ioitor  General  elected  to  try  Smith  first.    He  baring  Ainrft' 
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cause,  the  Court,  od  motion,  continued  the  case  as  to  him. 
Winkle  announced  himself  rcadj  for  trial,  and  the  Solicitor 
General  being  unwilling  to  trj  at  this  term  of  the  Court, 
Counsel  for  Winkle  moved  the  Court  to  place  upon  the  mio- 
utee  the  following  order : 

"  David  Winkle  having  announced  ready  for  trial  at  thU 
term  of  the  Court,  and  there  being  Juries  cmpanncUed  and 
qualified  to  tr;  swd  cause,  it  is  ordered  bj  the  Court  that 
said  Winkle  be  tried  at  the  next  term  of  this  Court,  or  that 
be  be  ahsolotely  discharged  and  acquitted  of  the  offence 
charged  in  the  bill  of  indictment." 

The  Court  over-ruled  the  motion  and  refused  to  allow  the 
demand  to  be  placed  on  the  minutes  of  the  Court,  and  Coun- 
sel for  defendant  excepted. 

Crook,  for  defendant. 

Sol.  Gen.  for  the  State. 

By  the  Court. — Bemusc,  J.  deliverfng  the  opinion. 

When  persons  jointly  indebted  have  severed,  and  the  State 
has  elected  to  try  one  of  them,  and  he  continues  his  case,  baa 
the  other  a  right  to  demand  a  trial  ?  This  is  the  only  qnes- 
tioD. 

We  think  be  has.  The  words  of  the  Statutes,  taken  in 
their  plain  sense,  give  htm  the  right ;  and  there  is  nothing 
in  the  Statute  to  show  that  in  such  case  as  his  they  ought 
not  to  be  taken  in  their  plain  sense.     {Cobb'g  Dig.  886.) 

It  is  true,  that  vhen  joint  defendants  "sever,"  the  State 
baa  the  right  to  elect  which  shall  be  first  put  on  trial.  But 
this  can  mean  no  more  than  if  the  State  and  all  of  the  de- 
fendants are  at  tlic  same  time  ready  for  trial,  and  the  defend- 
ants sever  and  there  is  a  disagreement  between  the  State  and 
the  defendants,  as  to  which  of  the  defendants  shall  be  tried 
first,  then  the  State  shall  have  the  privilege  of  saying  which 
«f  them  shall  be  tried  first.    In  case  of  severeitce,  some  one 
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of  the  defendants  has  to  be  tried  £rst ;  snd  when  they  we 
«11  pressing  for  trial  at  the  same  time,  some  body  has  to  Bay 
irhich  shall  be  the  first,  else  a  trial  cannot  take  plate. 
Snt  this  necessity  exists  only  in  cases  in  which  the  defend- 
ants, or  more  than  one  defendant,  are  at  the  same  time  press- 
ing for  trial. 

This  case  was  not  of  that  sort.  In  this  case,  one  of  tbi 
defendants  had  continued  the  case,  as  to  himself.  Then 
existed,  therefore,  no  obstacle  to  the  trial  of  the  other  d»- 
fisndant. 

There  is  nothing  in  StiuUill  vs.  The  State  adverse  to  thii 
TOW.     (7  <?a.  Jt.) 


No.  127. — Nkwton  M.  Foster,  plaintiff  in  error,  m.  Samobl 
BUTHERFORD,  defendant  in  error.  Samuel  Ruihegj'ORD, 
plaintiff,  vs.  Tow;48end,  Crane  k  Co.  defendants. 

.  {!.]  A  ■  judgment  creditor  moves  arulciigainsttheSlicrifTlopajOTCrniOBCy 
ID  bis  hnnde  collected  out  or  ttie  di^rciiilniiC;  It,  itDolher  plaintiff  in  jf./a. 
tenders  an  issue,  saggesting  that  A  has  been  satisfied,  and  a  rerdicl  ii 
found  that  the  eiecution  is  unpaid :  Held,  lluU  A  i»  not  mtiUed,  ^Mo/aA*, 
to  maketbe  rule  absolute,  provided  other  liens  on  ihe  fund  ue  interpoMd. 
{>.]  It  is  Dot  competent  for  tbe  Court  lo  compel  all  tbc  judgment  creditoit 
to  unite  in  the  same  issue ;  if,  bowover,  tbey  arp  iiotiGed  to  do  so,  tk^  «Ift 
be  bound  by  ihejudgTuent,  nhelhertlicjicome  forward  or  nol. 

Rule  against  Sheriff  in  fiilmer  Superior  Court.     Tried  be- 
fore Judge  Brows,  May  Term,  1856. 

The  following  cases  wffl-e  heard  together : 

Samuel  Rutherford,  as  the  assignee  of  divers  _^./ii«.  ngaiost 
Beverly  A.  Freeman,  filed  his  rule  nisi  against  the  Sheriff 
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of  Gilmer  CouDtj,  to  compel  him  to  pay  over  monies  in  hh 
liands  arising  from  the  snie  of  Freeman's, property  on  said 
jL  fas.  Counsel  for  plaintiffs,  in  several  junior  ji.  fat.  pro- 
posed to  tender  an  issue  in  each  ease,  alleging  the  payment 
of  Rutherford's  fi.  fat.  and  demanded  a  separate  trial  on 
each  issue.  The  Court  over-ruled  the  motion,  and  compelled 
the  plaintiffs  in  the  junior  fi.  fas.  to  nnitc  in  tendering  the 
issue. 

To  which  rulings  of  the  Court  Counsel  for  the  plaintiffii  ia 
*he  junior  ^./(js.  excepted. 

Samuel  Rutherford,  as  the  assignee  of  divers  fi.  fat.  against 
Beverly  A.  Freeman,  ruled  the  Sheriff  of  Gilmer  County  for 
monies  in  his  hands,  raised  from  the  sale  of  Freeman's  prop- 
erty. 

Ncnton  M.  Foster,  an  intcrcatcJ  party  in  a  junior  /.  fa, 
tendered  an  issue  alleging  payment  of  Rutherford 'sj!. /a*. 

At  the  May  Term,  1850,  of  said  Court,  the  issue  came  on 
to  be  tried  before  a  Special  Jury,  when  Counsel  for  Ruther- 
ford stated  to  the  Court,  that  there  were  several  other  junior 
ji.  fits,  against  Freeman,  and  re<iucsted  that  the  plaintiffs 
therein  might  be  compelled  to  join  in  the  issue  about  to  be 
tried.  The  Court  refused  the  motion.  The  issue  was  tried 
and  found  in  favor  of  Rutherford;  whereupon,  Counsel  for 
Rutherford  moved  the  Court  for  a  rule  absolute,  requiring 
the  Sheriff  to  pay  out  the  monies  to  the^.  faa.  in  his  hands, 
according  to  their  priority.  To  which  motion  William  Mar- 
tiD>  as  Counsel  for  the  plajntifls  in  several  junior  fi.  fat.  ob- 
jected anil  tenileicd  an  issue  on  said  rule  on  each  of  said  fi. 
fag.  The  Court  Piistained  the  objection — to  which  decision 
Counsel  for  Samuel  Jlulherford  excepted — andpaescdan  order 
refiuiring  the  plaintiffs  in  all  other  fi.  faa.  against  Freeman 
to  unite  in  tendering  an  issue. 

To  which  rulings  of  the  Court  Cotiuscl  in  the  other  ^./c*. 
excepted. 
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Walker;  UNDERnooD,  for  Rutherford. 


By  the  Court, — LvMrKiN,  J.  delivering  the  opinion. 

[1.]  Was  the  Court  right  in  refusing  to  ordor  the  fund  in 
Court  to  bo  paid  over  to  Samnel  Rutherford? 

We  think  bo.  Only  one  plaintiff  in  ji.  fa.  had  been  heard. 
It  is  true,  the  issue  of  payment  tendered  by  him  was  found 
for  Rutherford.  But  the  other  judgment  creditors  were  nei- 
ther parties  nor  privies  to  this  proceeding,  and  were  entitled 
to  their  day  in  Court. 

Under  the  ciroumstances,  the  Court  was  not  warranted, 
perhaps,  in  directing,  peremptorily,  all  the  other  judgment 
creditors  to  unite  in  tendering  an  issue.  Every  man  must 
have  the  privilege  or  opportunity  of  litigating,  where  his  in- 
terests are  at  stake.  No  one  should  be  compelled  to  do  so 
against  his  will. 

The  better  practice  in  all  such  cases,  and  the  one  which 
we  propose  to  establish,  is  this :  The  rule  agatuBt  the  Sheriff, 
at  the  instance  of  any  creditor,  makes  the  case.  Let  all  oth- 
er  parties  in  interest  who  have  a  claim  upon  the  fund,  be  no- 
tified, in  writing,  by  the  Sheriff  or  by  the  pro-movant,  of  the 
pendency  of  the  rule,  if  taken,  or  let  the  creditor  give  like 
notice  of  his  intention  to  apply,  if  it  be  not  done.  And  then, 
all  persons  in  interest  thus  notified,  may  or  may  not,  at  their 
option,  come  in.  Whether  they  do  or  not,  they  will,  in  suck 
case,  be  bound  by  the  judgment. 

Heretofore,  there  haa  been  no  practical  difficnlty  in  the 
distribution  of  money.  Any  creditor  moved  a  rule  against 
the  Sheriff.  In  his  return,  the  officer  reported  the  amount 
of  money  raised,  together  with  the  liens  in  his  bands  claim- 
ing it.  And  it  was  considered  the  duty  of  all  creditors  to 
take  notice  of  the  sale  and  to  file  their  liens  in  the  hands  of 
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the  Sheriff.  If  no  objection  was  made,  the  ftuid  was  direotod 
to  be  paid  ont  to  the  different  liens,  according  to  their  legal 
priority.  If  any  objection  was  interposed  to  any  of  the  liens, 
an  issue  was  immediately  made  np  and  tried.  And  there 
was  an  end  of  the  matter. 

[2.]  But  the  ingenuity  of  Counsel  has  invented  this  new 
scheme  of  delay  and  litigation.  One  lien  only  is  produced 
at  a  time ;  an  issue  is  formed  and  tried,  and  then  another ; 
and  so,  the  fund  is  held  up  from  Court  to  Court,  unproduc- 
tive and  liable  to  waste;  and  thus,  justice  is  defeated.  Some- 
thing must  be  done  to  counteract  it,  and  the  plan  suggested 
will  accomplish  this.  And  it  is  in  conformity  to  all  the  anal- 
ogies of  the  law.  Tliere  i3  but  one  case — that  made  by  the 
rnle ;  still,  each  creditor  will  be  entitled  to  make  out  or  de- 
fend bis  own  ground.  And  if  notified,  there  is  just  as  much 
reason  why  he  should  be  bound  as  the  warrantor  of  a  deed, 
who  is  vouched  by  his  vendee. 

Let  some  rule  be  adopted  to  prevent  delay,  or  the  hope 
thereof,  and  we  doubt  not  the  threatened  mischief  from  ibi» 
modern  innovation  will  be  averted. 


No.  128.— John  S.  Fool,  plaintiffin  error,  vi.  Robbrt  HuFr 
and  GoRHELius  Stewart,  defendants  in  error. 

[t.]  A  motion  was  mnile  for  ■  new  trial,  OD  th«  ground,  amoog  otbera,  that 
tbe  verdict  was  coolrary  to  the  GTldeact.  Tbete  wu  do  evidence  in  Bnp- 
(lott  of  Ihc  verdict :  tleld,  Ibat  (hefiDOtion  ought  to  have  been  granted. 

Trespass,  in  Faulding  Superior  Court.     Tried  before  Judgo 
Bbown,  March  Term,  1856. 

This  was  an  action  of  trespass  brought  by  the  defendants 
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it' error  against  the  plaintiff  in  error  for  injury  dono  to  plain' 
tiff's  hogs.  The  eTidencc,  ae  embodied  in  the  motion  for  a 
new  trial,  was  as  folkiws  : 

Gborgb  Huff  swore :  Abont  the  let  May,  1854,  he  found 
one  of  plaintiff's  hogs  dead  in  the  creek,  on  the  plantation 
of  defendant;  did  not  know  who  killed  it;  five  others  of 
plaintiff's  bogs  were  missing;  a  fine  boar  of  plaintiff 's  had 
come  up  shot  in  the  ehouldera  and  & — s ;  the  fence  between 
plaintiff  and  defendant  was  a  joint  fence,  and  a  poor  (Mie; 
had  seen  defendant's  negroes  driving  plaintiff's  hogs  out  of 
defendant's  field ;  the  hog  killed  was  worth  eight  dollars. 

JonH  UcFF,  sworn,  stated,  in  substance;  the  same ;  and 
further  stated,  that  be  had  gone  with  one  of  plaintiffs  into 
the  wheat  field  of  defendant  and  got  out  hogs,  and  that  the 
boar  shot  was  worth  $25. 

Jambs  Austin  sworn :  He  had  looked  at  the  fence  ;  saw 
no  Irater  gap  at  the  creek. 

L.  C.  Pool,  sworn  for  defendant :  The  hog  that  was  found 
dead  in  the  creek  was  shot  and  killed  by  witness  ;  he  killed 
it  for  eating  his  wheat,  and  for  damage  done  to  him  and  not 
defendant;  that*part  of  defendant's  plantation  was  in  his 
possession  that  year,  and  sowed  in  wheat ;  he  was  defendant's 
overseer  that  year,  but  did  not  kill  the  bog  referred  to  in  the 
discharge  of  defendant's  business,  hut  on  bis  own  account  and 
for  damage  done  to  him  ;  witness  shot  the  boar  twice ;  in  the 
spring  before  he  had  seen  defendant's  hogs  in  plaintiff's 
field  the  bogs  were  run  out,  but  not  injured ;  pluntife  wei« 
notified  to  keep  them  out ;  it  was  a  joint  fence ;  did'nt  go 
vith  the  negroes  at  alt  times  to  run  out  the  hogs ;  they  some- 
times went  ahead  of  him. 

Jab.  G.  Huff  stated,  that  he  heard  plaintiff  say  that  L.  G. 
Pool  had  killed  one  of  his  bogs ;  that  be  did  not  believe  he 
killed  the  others ;  that  he  intended  to  make  old  man  Pool 
pay  for  them. 

The  Jury  found  a  Terdict  for  the  plaintiff  for  forty-three 
dollars. 
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Whereupon,  Counsel  for  defendant  mored  the  Coort  for  e 
Aew  trial,  ota  the  following  grounds : 

1st.  BecfttiM  the  Jur;  found  contrarjr  to  law. 

2d.  Became  the  Jury  found  contrarj  to  eridenoe. ' 

3d.  Because  the  Jury  found  contrary  to  the  charge  of  the 
Ooart. 

The  Court  over^ruled  the  motion  and  refused  to  aw*r4  a 
new  trial,  and  Counsel  for  defendant  excepted. 

ixnns  k  Lkstxr  ;  GLSini ;  Rice,  for  plaindff. 

Qabtbbll,  for  defendant. 

By  the  Court. — BiMNiNO,  J.  delirering  the  opinion. 

Ought  the  Court  to  hare  granted  the  motion  for  a  new 
trial?.    We  think  90. 

There  was  sot  a  particle  of  evidence  against  Pool,  the  de- 
fendant. What  evidence  there  was,  was  all  against  Pool, 
the  witne»». 

Ad<J  as  against  the  witness,  the  eridence  did  not  make  out 
»  case  of  damage  to  the  amount  of  as  mnch  as  forty-three 
dollars. 

We  regret  to  have  to  reverse  a  judgment  and  grant  a  new 
trial  in  bo  small  a  case,  but  we  do  not  see  how  granting  one 
is  to  be  avoided. 
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!No.  129. — Joseph  Davis,  pluntiff  in  error,  t>*.  The  Statp 
OF  Geobqia,  defendant  in  error. 

[I.]  Where  thero  are  teveral  indictmeuts  or  prescntmenU  pendlog  agaiut 
k  deTendtnt,  and  upon  arratgnment  he  p1e«di  foi]^,  bj  mlitske,  to  on* 
wbeD  he  intended  It  to  be  to  anotber,  the  error  duty  be  corrected,  Dot»itb- 
jlWiiilwU  lb*  oatTjr  bu  been  mtA«  on  Ibe  iBdieUBAiit  or  pieaentmeAl  and 
tT«D9ferrcil  to  the  miuules  of  iIk  Caurt. 

Indictment  for  playing  and  betting  at  cards,  io  Cberoke* 
Superior  Court.  Tried  before  Judge  Browh,  April  Term, 
1856. 

At  the  April  Term,  1854,  of  Cherokee  Su^rior  Court, 
the  Orand  Jury  found  a  presentment  against  Joseph  D*ria 
for  playing  a^d  betting  at  cards,  on  the  10th  day  of  Febra- 
M-y,  1854.  At  the  April  Term,  1855,  the  Gr&nd  Jury  re- 
torned  a  special  presentment  against  Davis  for  ptayifig  and 
betting  at  cards  on  the  4th  day  of  April,  1855.  Oa  which 
presentment,  at  the  same  term  of  the  Court,  he  filed,  a  ple» 
of  guilty,  and  was  fined  by  the  Court. 

At  the  April  Term,  1856,  of  said  county,  the  defondaat 
was  placed  upon  his  trial  on  the  first  indictment,  having  filed 
the  plea  of  "  former  conviction." 

The  Solicitor  General  read  in  evidence  the  first  present- 
ment of  the  Grand  Jnry,  when  Counsel  for  the  defendant  of- 
fered in  evidence  the  second  presentment,  and  offered  to  prove 
by  J.  L.  Keith,  the  Clerk  of  the  Conrt,  that  the  plea  of  guil- 
ty was  entered  by  mistake  on  the  second  presentment,  and 
that  it  was  intended  to  be  filed  and  pleaded  to  the  first  pre- 
Bsntment.  The  Court  rejected  the  evidence,  and  Connsel 
for  defendant  excepted. 

The  Solicitor  General  then  proved  by  Zachabiah  M.  Hak- 
RI8,  that  he  saw  defendant,  before  the  finding  of  this  pres- 
entment, to-wit,  about  the  lOth  day  of  February,  1854,  in 
the  County  of  Cherokee  playing  cards  at  a  game  of  pokec 
for  money.' 


,.cdb.GooyIc 


ATLANTA,  AUGUST  TERM,  1866.  675 

D«*ts  w.  Tbe  Sute. 

Tin  Jniy  found  the  defendant  gnilty ;  wherenpon,  Goansel 
tor  defendant  moTed  the  Court  for  a  new  trial,  npon  tbe  M^ 
lowing  grounds : 

Ist.  Becaum  tbo  Jury  found  contrary  to  law. 

2d.  Becftuflo  the  Jury  found  contrary  to  tbo  evidence. 

3d.  BeeauBe  th^  Court  erred  in  deciding  that  the  Jud|^ 
iritboat  a  Jury,  should  hear  and  determine  upon  the  faetv 
and  merits  of  the  plea  of  former  conviction  filed  by  the  de- 
fendant in  said  case. 

4tb.  Because  the  Court  erred  in  hearing,  determining  toA 
-OTer-rnling  said  pica  of  former  conviction,  without  tbe  in* 
•terrention  of  a  Jury. 

5tb.  Because  the  Court  erred  in  refiising  to  permit  iha 
defendant  to  prove  by  parol  evidence  the  identity  of  tbe  of- 
fence charged  in  said  indictment,  with  the  offence  of  whieh^ 
the  defendant  alleged,  by  his  said  plea,  that  be  bad  been 
formeily  convicted. 

Tbe  Court  over-ruled  tbe  motion  for  a  new  trial,  and 
Counsel  for  defendant  excepted. 

Irwin  &  Lestbb,  for  plaintiff. 

Sol.  Gbn.  Phillipe,  for  defendant. 

S}/  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

£1.]  Ajnwniag  that  tbe  nustalce  existed,  oagbt  tbe  Cowrt 
-to  have  pemitted  it  to  be  showD  t  We  thmk  so,  mort  cImt- 
ly.  We  know  of  no  limit  to  the  power  of  the  Court  to  reoti- 
fy  errors  in  its  own  proceedings,  provided  third  persons  aro 
not  prejudiced.  ' 

Are  not  tbe  judgments  of  tlus  Court — of  all  Courts — con- 
stantly corrected  ?  And  should  they  not  be  until  they  speak  tb^ 
truth  ?  And  what  injury  can  result  from  allowing  this  to  be 
"done  ?  Tbe  defendant  pleads  gailty  to  the  prraentmest  of 
April,  1854,  the  oldest  uid  first  found  against  lum,  and  pats 
-the  State  Dp«)  proof  of  the  «tber  two, 
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Should  a.  citizen  be  imprisoned  in  the  penitentiary  under 
■nob  circumBtancoB  ?  There  are  two  indictments  against  bin 
— one  for  an  asaanlt,  and  the  other  for  an  assaslt  with  intent 
to  murder.  It;  mistake,  he  pleads  gulltj  to  the  last,  instead 
of  the  first.  Ihe  bare  suggestion  shocks  the  common  under- 
standing of  every  man.  And  if  this  would  not  be  tolerated, 
wh;  should  he  be  prosecuted  for  gaming,  or  any  other  criq* 
i^D  a  coofeseion  of  guilt,  which  he  never  intended  to  make  ! 

As  to  whether  or  not  the  mistake  exists,  it  is  a  i^Qestioa 
for  the  Jury ;  and  the  fact  of  the  entry  being  made  on  tlw 
presentment  and  on  the  minutes,  is  only  prima  facie  eri- 
dence,  and  imposes  upon  the  defendant  the  burden  of  estab- 
lishing his  case  by  proof. 


No.  180. — Nbwton.M.  Foster,  plaintiff  in  error,  v«.  Samqk. 
Rdthbbpord,  defendant  in  error. 


[l.]-ADiin«  waa  formed  b«tw««ii  theann^  id  ^jmingtr/i.  /<i.a>dtba 

.    ptiintiff  in  oMcr  ones,  as  to  wbetbcr  Iht  older  fi.  /at.  had  not  been  paM 

off,  and  M  to  vhelber  tbe  plaintiffia  those  j{./«'  ^^^  not  re1e*te<l  pm- 

'ftHj'tfOtt  dtftttdant  In  then  Mm  the  fi./tu.    Tbe  annt;  tendend  ia 

atidenca  >  writing  made  hj  tbe  plaintiff  in  tbe  older^  /ar.  to  the  eSect 

'  '1bMthepUiniirth«Nb7r«)eamAiomeludoftbedcfnidMit'i[r«m  t^>. 

|«t.    In  ttiia  wiiiioK  no  Mnvideratton  wa*  espreiied,  ooc  waa  the  wriliaf 

snder  *eaL     The  Coart  would  not  recMve  the  wriliog  id  cTideace ;  HtU, 

thU  thic  nn«  right. 

.[a.]  If  the  effect  oraperson'i  IcBtimonj  will  be  to  creile  or  to  incrraw  a 

fnod  ID  which  be  is  ODtitlod  lo  participate,  tbf  person  is  not  compeleat  ii 

■"«  WilOMS. 

[3,]  A  levy  on  real  property,  \6  not  prima  facU  criilencr  at  sati^rartiOD  of 
'  'trtb  fi.  fa.  \  and  although  aaacoranted  br,  it  does  DOt  extingnitb  the  debt 
t*-]  On  lut  isBDG  as  to  wbeih«r  aji./a.  hoe  been  paid  olTor  not,  sayings  of 
'  (fab  defcDdant  against  his  iaterctt,  about  uattors  whieh  tend  to  show  tti 
Ji'fa.  not  paid  off,  arc  admisajble  as  endencafor  the  plaintiff  idjC/l 
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Bule  against  Sheriff,  in  Gilmer  Superior  Coart.  Tried 
before  Judge  Brown,  Ma;  Term,  1856.  • 

Samuel  Rutherford,  as  the  asaigaec  of  divers  fi,  fa«.  agtunst 
Beverly  A.  Freeman,  ruled  the  Sheriff,  William  Coi,  Sheriff 
-of  Gilmer  Count;,  alleging  that  he  had  about  two  thjouaand 
dollars — $1,200  raised  from  the  sale  of  defendant's  property, 
and  nine  hundred  and  fifty  doUare  received  from  defendant 
in  his  hands. 

To  this  rule,  Kewton  M.  Foster  filed  an  issue,  alleging  that 
he  nas  security  for  Freeman  on  afi.fa.  in  favor  of  John  8. 
James,  and  that  the_fi.  fas.  controlled  by  Rutherford  had 
been  paid  off,  and  that  Rutherford  had  no  lien  on  the  fund 
in  Court,  because  he  had  released  certun  property,  to-wit : 
lot  of  land  No.  171,  in  the  6th  district,  2d  section,  and  No. 
uz,  in  the  town  of  EHjay,  of  the  value  of  (2.000,  from  the 
levy  and  lien  of  said  fi.  fag.  controlled  by  him. 

On  the  trial,  Foster  proved  that  in  1853  Rutherford  re- 
ceived from  Freeman  a  negro  woman  by  the  name  of  Jane, 
and  two  mules,  known  as  the  Blankinship  mules,  and  a  horse. 

He  tendered  in  evidence  a  release  which,  after  stating  all 
ibefi.fae.  controlled  by  Rutherford,  read  as  follows: 

"I  do  hereby  release  lot  of  land  No.  171,  in  6th  diet,  and 
2d  sec.  and  one  town  lot,  Nii.  G,  in  Ellijay,   from  the  above 
stated  j!.  fat.  which  I  now  control,  this  17th  October,  1864. 
SAML.  RUTHERFORD." 

The  Court,  on  motion,  rejected  it,  and  Counsel  for  Foster 
excepted. 

;,Foster  then  proposed  to  prove  by  R.  R,  IIust,  the  Attor- 
ney of  record  of  James,  the  plaintiff  in  fi.  fa.  that  at  the  time 
he  gave  him  the  note  for  collection  on  Freeman  and  Foster, 
he  stated  that  Foster  was  security.  The  Court  ruled  out  the 
testimony,  and  Counsel  for  Foster  excepted. 

Foster  then  offered  to  read  the  answer  of  Coz,  the  Sheriff, 
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to  the  rnle  in  evidence.  Counael  for  Rntherford  objected ; 
tiM  Court  sustained  tiie  objection,  and  Connsel  fbr  Foster  ez- 
ceptfiA. 

Foster  then  offered  to  prove  the  consideration  of  the  re- 
lease from  Rutherford  to  Freeman  fay  Cox,  the  Sheriff. 
CooDsel  for  Rutherford  .-»bjeot«d,  on  the  ground  that  Cox  was 
hiterested,  there  being  a  role  absolute  against  him  in  favor  of 
Townsend,  Orane  k  Co.  on  afi.fa.  against  Freeman.  The 
OoQTt  sustained  the  objection,  and  Counsel  iTor  Foster  excep- 
ted. 

Rutherford  then  introduced  in  evidence  his  mveral  ^.  fat. 
to  vrhich  Counsel  for  Newton  objected,  because  there  wer« 
levies  (on  land)  entered  on  said  fi.  fm,  undisposed  of; 
the  Court  over-ruled  the  objection,  and  Counsel  for  Foster 
excepted. 

Rutherford  then  read  in  evidence  the  testimony  of  W.  V. 
I'^ESUAN,  taken  by  interrogatories,  io  which  he  stated,  that 
his  father,  B.  A.  Freeman,  told  him  that  Rutherford  had 
handed  him  some  money,  bet  what  amount,  he  did  not  know; 
Us  (kther  paid  William  Cox  $350  in  cash,  which  he  said  waa 
Rfttherford's  money,  and  a  horse  at  one  hundred  dollars,  for 
wUeh  he  t<dd  me  that  be  should  keep  that  amount  of  Roth- 
erford's  money,  which  was  paid  fbr  two  tracts  of  land,  (ha 
title  to  which  was  made  to  Samuel  Rutherford.  And  also, 
t  know  that  my  father  purchased  two  iron  grey  mules  from 
William  Blankenship,  for  wbi<A  he  toM  me  he  was  paying 
RMberford's  money,  and  dnt  Che  mnles  were  for  Rntheifnd 
and  Were  deliverod  to  him. 

'  As  to  this  testimony,  the  Judge's  certificate  is  as  follows: 
*'  1  certify  that  I  permitted  the  sayings  of  Freeman,  in  ref- 
erence to  the  mules  and  the  money,  made  while  each  was  res- 
pectively in  his  possession,  go  to  tko  Jury  as  evidenoe,  and 
that  I  ruled  that  they  were  not  competent,  whenever  made, 
when  he  was  *ot  so  in  posaesnon." 

To  the  admission  of  this  testimony.  Counsel  for  Foster  ex- 
cepted. 

And  OB  (hwe  ssreral  ntvpAaaa  the  ease  oomes  up. 
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BaowH,  for  plaiatiff. 

WAUUft;  UNDntvooD,  for  defendaot. 

By  the  Court. — Bemnino,  J.  delivering  the  opinioB. 

In  this  case,  the  first  ctueEtion  is,  whether  the  deoision  ex- 
dading  the  "  release"  was  right  ? 

flhis  instrument,  rela»e  as  it  is  called,  was  net  under  seal, 
nor  did  it  appear  to  be  founded  on  an;  consideration.  Such 
W  instrumeot  does  not,  in  general,  bind  the  part;  who  makes 
it. 

Bat  if  this  bad  been  good  against  that  part;,  what  harm 
could  it  have  done  to  the  contesting/. /a?  For  aught  thftt 
appears,  the  only  effect  of  ite  Having  been  eo  good,  would 
have  been  to  remove  nji.fa.  of  superior  lieu  from  competi- 
tion with  that_ff./ii.  for  the  right  to  have  eatisfiaction  out  of 
tlte  released  propert;.  This,  if  the  effect,  would  have  been 
of  benefit  to  thatjS.  fa. 

And  let  the  effe^  on  other  ft.  fax.  have  been  what  it  might, 
was  not  the  plaintiff  io  thisjE.  fa.  in  the  exercise  of  a  legal 
ri^t,  when  he  executed  the  iDatnunent?  There  woa  up 
privit;  of  any  sort  between  him  and  an;  of  the  persons  who 
might  own  or  be  interested  in  those  fi,  fas.  Kone  of  theip 
vu  a  garet;  on  AisjS./(i;  and  therefore,  none  of  them  was 
entitled  to  tiie  right  of  subrogation,  which  a  surety  ftQciuir«^ 
on  pa;iog  the  debt — that  right  which  is  the  source  from  whioh 
springs  the  rule,  that  «he&  the  principal  in  B,fi.fa.  releasee 
the  property  of  the  defendant,  the  act  amounts  to  a  disobargp 
of  the/. /a.  to  the  extent  of  the  value  of  the  property. 

Suppose  Rutherford  had  not  released  thi«  propi^ty,  could 
the  surety  on  this  other/,  fa.  compel  him  to  stand  aloof  from 
this  fiind,  and  make  his  money  out  of  the  property?  No- 
body will  say  so.  But  if  the  sorety  eannot  do  that,  neither 
«aa  ha  complain,  if  Siitherford  chooses  volusUrily  to  take 
liie  pay  rather  out  of  this  fund  than  out  of  the  pro|iertj. 
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Is  it  to  be  said,  that  if  Ratberford  had  held  on  to  the  pro- 
perty and  let  go  the  fnnd,  the  snretj'B  fi.  fa.  -waalA  have  had; 
the  first  lien  on  the  fund;  whereas,  aa  Rntherford  held  on  to. 
the  fnnd  and  let  go  the  property,  the  snrety'e  fi.  fa.  had  only 
8ome  inferior  Hen  on  the  property,  being  preceded,  say  by  a. 
mortgage  on  the  property  ?  Be  it  so ;  what  better  right  has 
the  surety  to  complain  of  Kutherford  for  electing  to  g* 
against  the  fnnd,  than  the  holder  of  the  mortgage  woaM  have 
had  to  complain  of  him,  if  be  had  elected  to  go  agunat  tite 
property  ?  None.  In  the  eye  of  the  law,  the  equities  of  the 
surety  and  of  the  mortgagee  would  be  equal. 

[1.]  We  think  that  the  Court  was  right  in  exeloiKng  the 
irriting. 

It  is  of  no  consequence  whether  the  Court  ma  light  or 
irrong  in  ruling  out  Hunt's  evidence.  The  plaintiff  in  error 
had  already  proved  by  Samuel  Jones,  the  matter  to  which  be 
wished  to  examine  Hunt.  And  there  was  no  motion  for  a 
new  trial.  It  is  to  be  presumed  that  this  decision,  if  wrong, 
did  the  plaintiff  in  error  no  hnrm.  There  was  no  conflicting 
evidence  on  this  point. 

'  It  is  a  general  rule  of  evidence,  that  if  the  effect  of  a  wit- 
nees'  testimony  will  be  to  create  or  to  increase  a  fnnd  in 
which  he  may  be  entitled  to  participate,  he  is  incompetait 
{Phil.  Ev.  Cowen  ^  HUTa  Notei,  note  1081 ;  Houae  v».  Jus- 
tiees,  decided  at  Macon,  June  Term,  '56.) 

[2.]  It  seems  that  if  these  fi.  fat.  of  Rutherford's  had  been 
out  of  the  way,  the  fund  would  hare  gone  in  satisfaction  of  a 
fi.  fa.  ftgainst  the  same  defendant,  on  which  Coz,  tho  8b«ril^ 
Iiad  made  himself  liable.  Cox,  therefore,  was,  according  to 
the  above  stated  rule,  an  incompetent  witness  on  the  seme  of 
Interest. 

And  if  he  was  not  competent  as  a  witaiess,  sttll  less  eovld 
lis  sayings  be  testimony. 

[3.3  "  A  levy  upon  real  estate  is  not  prima  facie  evidence 
of  satisiaction ;  and  although  unaccounted  for,  does  not  extin- 
guish the  judgment."  Deloaeh  ^  Wilcozton  m.  Jfyrrieky 
(6  &a.  410.) 
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Wben  Are  levy  is  oti  pcTBODal  propertj,  the  rule  is  differ- 
•nL     Newton  va.  MeLendon,  (6  Ga.  392.) 

Therefore,  the  Court  did  not  ere  in  admitting  Rutherford's 

[4.3  According  to  the  Judge's  certificate,  only  such  of  the 
sayings  of  the  dflfenflarnt  ia  ji,  fa.  as  were  made  at  a  time 
irhen  it  was  agMnat  his  interest  to  make  them,  wore  admitted 
in  cridenoe.  And  and  sayings  ore  admissible  in  eridence. 
{jfwK-wfc  JVnflA,  1  Taunt.  141;  IJ^hil.  Bv.  257;  Bou  f 
JLtitch  at.  Strne,  decided  at  Macon  in  Jane,  1856 ;  Smith 
va.  Coz,  do.) 

We  affirm  the  decisions  of  the  Court  below.  ] 


Mo.  181. — jAUta  M.  Bbid,  plaintiff  in  error,  vs.  The  Stati 
''  OF  Geokoia,  defendant  tn  error. 

[1.1  It  >B  DO  objection  to  tbc  (estimoaj  of  a  nritneas,  tbat  be  Las  come  to  the 
ktniwMge  at  h  puttya  handwriOng  since  the  difficult/  arose,  nor  that 
BemBi  were  oaed  toobtain  that  kaowladKe  :  Aiiltr,  if  the  ititneM'  knewl- 

'  adge  was  acquired  under  such  circumataDcei  as  would  ahow  that  the  pvtf 
had  a  motiTc  for  diBgnising  it 

rs.]  The  premmption  is,  tbit  STSr?  slave  ie  io  the  posseieiou  of  his  owoer, 
■cloal  oE  constructite ;  and  the  fact  thai  he  had  absconded  at  the  time  he 
waa  Btolea,  does  not  raise  the  preiamption  that  he  had  left  the  eounig  of 
hia  maater'a  raaideute. 

[3.]  Acta  and  deelarationi  at  one  of  a  company  of  coiuipirators,  is  original 
eridence  agninat  each  of  them,  in  regard  to  the  common  design ;  and  con- 
sc«iueatlj,  afTecU  his  hllowB.  Blit  subsequent  declarations,  which  are  the 
luuTBtlTe  meretT' of  post  occurrences,  are  inadmissible  except  agunst  the 
pAJrtf  mak'rag  tkem. 
r4.]  Proof  that  lareral  of  the  conspirators  (the  deftodatrt  included)  ap- 
proached Ibe  moBI  material,  If  not  (he  onlj  witness  to  the  offenoe,  and  used 
efforts  to  get  her  out  of  the  way  to  prsTent  her  from  tcetifring,  may  be  re- 
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c«tTed  j  ind  this  <1o«b  not  conflict  with  tbe  rule  eicladiog  tbe  subuqawt 
declarations  of  one  of  the  conspirators, 
p.]  AH  crimiuni  cnses  must  be  tried  nnder  tbe  Act  of  Pebrnaiy  28ih,  1956. 
declarioj;  n'bo  arc  qualified  and  liable  lo  serr*  he  Jnrora  in  inch  omi, 
wUctlier  tbe  utfeoce  wns  committed  before  or  after  tbe  poswge  Dfllut  Act^ 


'    Simple  larceny,  in  Upson  Superior  Court. 

'  The  Reporter  was  furuislied  witti  no  bill  of  exceptions  in 
this  case,  and  tlio  statement  of  facts  made  out  at  the  tern 
haa  been  unfortunately  lost.  The  facts  are  sufficiently  Bti> 
ted  in  the  opinion. 

Greex;  Stubbs  &  Hill;  Tract,  for  plaintiff  in  error. 

Sol.  Gen.  Lyon,  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

I  labor  under  the  disadvantage  of  writing  out  this  opimon 
without  having  the  bill  of  exceptions  or  a  copy  thereof,  or 
the  Reporter's  statement  of  facts — none  of  which  have  efer 
ooKtc  into  my  hands.  I  am  dependent,  therefore,  entirely 
oa  memory  for  the  errors  assigned,  and  upon  the  transcript 
of  the  record. 

One  ground  of  complaint  was,  that  the  Court  refused  to  - 
continue  the  cause.  We  need  not  consider  this  point,  u  it 
will  not  arise  upon  the  next  trial. 

[1.]  One  of  tbe  main  errors  alleged  was,  the  method  ,ef 
proving  the  handwriting  of  the  defendant.  Thomas  W.  B^- 
veire,  the  owner  of  the  stolen  negro  and  prosecutor,  testified 
that  he  procured  Rccd,  the  accused,  ts  write  in  his  presence, 
for  the  purpose  of  becoming  acquainted  with  his  hand;  an^ 
from  his  knowledge  of  it,  obtained  in  this  way^be  btliQfes 
the  letter  dated  20tb  of  November,  1855,  at  MillodgeviQe^t* 
be  in  James  M.  Rcid's  handwriting.  He  furtb'or  sttite^  flat 
there  was  a  peculiarity  in  ^is  penmanship,  both.a8  to  ^am'. 


;i:v,.G00yIC 


ATLANTA,  AUGUST  TERM,   1856.  C8S 

Rridv).  The  State. 

tion  of  letters  and  the  spelling  of  irords ;  as,  fov  instance^ 
slways  unng  "hit''  for  it. 

Now  it  18  insisted  by  Mr.  Hill,  that  this  mode  of  proving 
the  handwriting  is  iDadmissiblc — and  authority  is  cited  to 
Mstaiii  the  objection.  But  in  the  opinion  of  this  Court,  it 
fails  to  subserve  the  purpose  for  which  it  is  adduced.  What 
was  the  case  of  Stranger  vs.  Scarh  ?  (1  Eg.  Jf.  P.  Jlrp.  14.) 
It  was  an  action  against  the  defendant,  as  acceptor  of  a  bill 
of  exchange.  The  defence  set  up  was,  that  the  handwriting 
sabscribed  to  the  hill  and  purporting  to  be  his  acceptance^ 
iras  a  forgery.  Defendant's  Counsel  proposed  to  introduce 
a  witness  to  prove,  that  previous  to  the  trial  the  defendant 
had  written  his  name  and  showed  it  to  him,  for  the  purpose 
«f  letting  him  sec  his  true  manner  of  writing  it,  that  the  wit- 
ness might  be  able  to  distinguish  it  from  the  piotendcd  ac- 
ceptance to  the  bill  in  question. 

But  Lord  Kumjon  very  properly  told  him  thnt  he  .should 
not  permit  that  to  iniluenco  his  judgment,  as  the  defendant 
might  write  differently  from  his  common  mode,  through  de- 
Bign. 

And  this  is  the  purport  of  all  the  eases  relied  on  to  uphold 
the  objection.  It  will  be  found,  on  examination,  that  the 
objection  is  not,  as  Counsel  supposes,  because  the  witness 
catne  to  the  knowledge  of  the  party's  handwriting  slnco  the 

-  difficulty  arose,  nor  that  means  were  used  to  obtain  that 
knowledge.  The  question  and  the  test  to  be  applied  in  all 
saoh  cases  is,  was  the  witness'  knowledge  acquired  under 
fioch  circvmstanceB  as  would  show  that  the  party  had  a  no- 
tive  for  disguising  his  handwriting?  If  so,  the  testimony 
should  be  excluded.  Else,  a  party  would  be  permitted  to 
manufacture  testimony  for  himself 

To  apply  the  rule :  Had  Reid  got  some  one  to  see  him 
■write,  and  then  tendered  him  as  a  witness  to  disprove  the 
eenuineuess  of  the  Milledgeville  letter,  the  vritness  would  be 
clearly  incompetent — because  Reid  would  have  the  strongest 
motive  for  disguising  bis  handwriting.     And  the  eEsential 

.difference  between  that  case  and  the  one  aotnally  before  us 
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U  the  undeaignednees  of  the  latter,  bo  far  as  Beid,  tbe  vn> 
ter,  is  concerned.  Did  he  suspect  Beveirti  M  trjrisg  to  aur 
camyent  him  ?  If  so,  his  policy  would  obmiuly  hftr«  been 
to  disguise  his  haod  instead  of  vritiog  naturally,  as  he  dii 
And  slightingly  as  Counsel  treat  tfae  identity  of  ortix^n* 
phy,  writing  "hit"  for  "it"  in  both  documente,  it  is  a.pret^ 
decided  hit  after  all. 

[2.]  Another  assignment  of  error  iq,  that  the  Co«rt  esclt- 
ded  from  the  Jury  all  benefit  of  the  &6tB  (if  they  shoald  w 
find  them  to  be)  that  the  negro,  on  the  25tfa  of  September, 
1855,  voluntarily  ran  away ;  and  if  he  did  so  ahseond,  tiwa 
the  presumption  that  be  was  taken  from  his  isaatfr,  vaa  re- 
butted. 

The  point  of  this  objection  we  understand  to  be  tjhis:  The 
theft  is  alleged  to  have  been  oommitted  in  Upoon  Ceunfy, 
where  Thomas  W.  Reveire,  the  owner  of  the  nsgro,  rceided, 
on  the  25th  day  of  September,  185&,  Couisel  cootendi,  tliat 
if  at  that  time  the  slave  had  run  away,  that  tke  ptesamptjon 
that  he  was  stolen  from  the  possession  of  hia  master,  is  re- 
butted. But  tho  question  is,  not  whether  Edward,  the  nj^ 
ject  of  the  felony,  was  in  the  aotaal  posaession  of  his  master 
at  that  time,  but  whether  he  was  eloigned  from  Upson  County 
on  the  day  charged.  The  presumption  is,  that  every  bUm 
is  in  the  possession  of  his  ovmer.  Beveire  lived  in  Upsra 
County.  Does  tbe  fact  that  the  negro  bad  abs«»ided  nam 
the  presumption  that  ha  had.  left  UpiOa  County  ?  We  tlii^ 
not.  The  slave,  wherev&r  he  was,  though  not  in  the  aetM^ 
TM  still  ia  the  constniotive  ffiammo*  of  thAomcr,  sa  m 
to  constitute  the  taking  and  sale  of  him  laiceny.  And  ah- 
though  not  in  his  actual  possession,  on  the  plantation  of  hia 
ovmer,  we  do  not  see  that  it  is  to  be  presumed  that  he  had 
left  tbe  county.  The  presumption,  from  the  proof,  is  the 
other  way.  Establish  a  contrary  doctrine,  and  it  might  be- 
come exceedingly  difficnlt  to  loeatie  a  laaoe^y ;  for  it.  frer 
quently  happens  that  tho  crime  commences  by  indnciiig 
slaves,  to  run  away ;  and  yet,  it  would  be  difiS«nlt,  if  net  ii»- 
pesublo,  from  ite  seeresy,  to  subataatiaM  ik    Xbor«:»flMtf 
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m  tUfl  oase,  vketber  credibU  or  not  we  cxnnot  decide,  ffon 
which  the  Jarj  might  infer  that  this  sUve  departed  liron  the 
Bervioe  of  bis  owner,  in  consequence  of  a  concerled  phm  be^ 
tween  the  Betd«  snd  himself;  for  one  of  the  witoones  toett 
Ses,  that  she  heard  them  laj  that  "the  segre  should  do  Tom 
Jtereire  bo  good  all  the  year ;  that  they  would  keep  him  nia- 
*m*j,  and  Bevnre  would  whip  him  Bcrrerelj;  when  thtiy 
would  report,  that  HoTeire  had  killed  btm  and  mMe  the  other 
itegroes  bnrj  him  after  night." 

[3-3  [4.}  The  next  question,  and' perhaps  the  most  diSU 
oulc  one  {Mreeented  is,  was  the  Court  right  in  admitting  evi- 
dence of  what  the  confederates  said  and  did  Bubeeqaent  to 
the  consummatioa  of  the  crime  t 

Mr.  Greenkaf,  after  stating  the  general  rule,  that  the  aeti 
:aad  declarations  of  one  of  a  compan;  of  cnt^iratora,  is  orif^ 
inal  evidence  against  each  of  them  in  regard  to  the  coanaan 
design,  and  therefore  affects  his  fellows,  remarks,  "  that  care 
muEt  be  taken  that  the  acts  and  declarations  thus  admitted, 
be  those  only  which  were  made  and  done  duriog  the  pen- 
dency of  the  criminal  enterprise  and  in  furtherance  of  its 
-objects ;  and  that  if  they  took  place  at  a  subsequent  period, 
they  are  to  be  rejected  as  the  narrative  merely  of  past  oc- 
enrrences."     (1  Qreenhaf  on  JSv.  gill.) 

We  bare  examined  carefully  all  the  authorities  cited  in 
BQpport  of  this  position ;  and  to  say  the  most  of  them,  tbey 
are  vague  and  unsatisfactory,  and  can  hardly  be  considered 
a»  warraDlJng  the  teM.  Indeed,  not  one  of  the  [wecedeBts 
ra&rmd  to  osa  be  reUed  on  m  sntainiag  it.  (See  Sex  ««. 
WtUton,  82  BowtlZa  StaU  TriaU,  1  per  Barley,  J. ;  Rex 
va.  Brandreth,  Id.  857,  858 ;  Rex  v».  Hardy,  24  HofoelVa 
mate  TriaU,  451,  452,  453,  475  ;  American  Fur  Co.  vt. 
TAe-  U.  ^ates,  2  Petert,  8*8,  366 ;  Growmnthield'B  cage,  10 
Pick.  R.  497  ;  Rex  w.  ffunt,  Z  B.  ^  Aid.  566  ;  1  Haet'a 
P.  Cr.  97,  §88;  NiehoU  m.  Dcvdmg,  1  Stark.  R.  81.) 

The  case  mainly  relied  .on,  wc  apprehend,  in  support  of 
the  rale  under  consideration,  is  that  of  Hardy,  (24  State 
TriaU.)    The. defendant  was  prosecuted  for  high  treasm, 
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and  Counsel  for  tbe  Crown,  amongst  other  evidence,  tendered 
in  proof  a  letter  purporting  to  hare  been  written  b;  one 
Thelwall  to  one  Vellam,  giving  to  the  latter  an  account  of 
certain  seditions  songs  aung  at  one  of  the  meetings  of  the 

■eonspirators,  Tbelwall  himself  being  implicated  as  one  of 
them.  A  majoritj  of  ilie  Court,  with  great  hesitation,  But- 
ler and  Grote  dissenting,  rejected  the  testimonj,  upon  the 
ground  that  the  bare  relation  of  acts  b;  one  of  several  per- 
sons to  whom  the  conspiracy  is  imputed,  to  a  perfect  stran- 
ger, ia  no  more  than  au  admission  which  ma;  possibly  affect 
himself,  but  cannot  possibly  afiect  any  of  his  co-conspiratora. 
,  Subsequently,  however,  in  the  same  proceeding,  the  Court 
held  that  a  covmnnication  addressed  by  one  of  several  con- 
spirators to  another,  would  be  admissible,  as  it  would  serve  to 
prove  the  general  nature  and  tendency  of  the  conspiracy. 
{Ibid,  416.) 

Confining,  then,  tbe  decision  in  Hardy's  trial  to  the  exact 
circumstances  of  the  cage,  we  submit,  respectfully,  that  it 
falls  short  of  the  broad  principle  laid  down  by  Mr.  Qreenlatf 

-  and  other  elementary  writers. 

In  Wriylit  vs.  Cant,  (2  0.  <J-  P.  232,)  which  was  au  action 
for  false  imprisonment,  the  declaration  of  a  co-defendant, 
showing  personal  malice,  though  made  in  the  absence  of  the 
others,  and  several  weeks  after  the  fact,  was  admitted  with- 
out being  restricted  to  the  party  making  it. 

!Now  the  negro  was  stolen,  if  I  understand  the  record  eot- 
rectly  as  to  dates,  which,  owing  to  the  omission  to  inssrt  U» 
questions,  b  left  in  doubt,  the  last  of  September,  1855.  The 
concert  and  co-operation  in  the  larceny  of  the  four  brothers, 
Reids,  is  distinctly  established  by  the  witness,  Susan  De- 
loach,  who  further  testifies,  that  shortly  thereafter,  to-wit :  in 
October  or  November,  they  each  approached  her  (James  U. 
Reid,  the  accused,  amongst  the  rest)  and  endeavored  to  pre- 
vail on  her  to  go  off  to  Florida,  or  elsewhere,  so  as  to  get  rid 
ef  her  testimony;  and  that  Phillip  R«d,  one  of  them,  offered 

'  to  pay  her  one  hnudred  dollars  to  induce  her  to  ItfRVe, 
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It  seeiDB  to  US,  upon  the  best  refteotion  ire  un  give  to  the 
Babject,  that  the  evidence  was  properly  received. 

[5,]  The  only  remaining  question  irhioh  ire  deem  it  neceS' 
sary  to  notice  is,  vas  the  Court  right  in  mling  that  tbe  Jnry 
should  be  impanoeled  under  tbe  law  of  force  at  the  time  the 
offence  was  committed,  and  not  under  the  Act  of  1856  ? 

The  Penal  Codo  provides,  that  "  All  crimes  and  offences 
committed  shall  be  prosecuted  and  punished  under  the  laws 
in  force  at  the  time  of  the  commission  of  such  crime  or  offouce) 
notwithstanding  the  repeal  of  fuch  laws  before  such  trial 
takes  pUoe."    {CM,  838.) 

It  is  conceded  that  the  Act  of  1856,  (Pamphlet,  229,)  de- 
claring who  are  qualified  and  liable  to  servo  as  Jurors  in 
criminal  cases,  prescribes  a  different  mode  of  impanneliug  a 
Jury,  from  the  one  which  was  in  force  at  the  time  this  offence 
was  committed ;  and  it  repeals  all  conflicting  laws.  It  is  ap- 
parent,  therefore,  that  the  defenduat  must  be  tried  under  the 
Act  of  1856,  or  not  at  all. 

ReynoU»  v».  The  State,  (3  Ki'Uy'i  It.  53,)  is  relied  on  i^ 
authority  to  show  that  the  defendant  should  have  been  tried 
under  the  old  law,  and  not  under  the  new.  The  two  cases 
differ  in  this  :  By  tbe  48th  section  of  the  14th  diriBion  of. 
the  Penal  Code  of  1833,  a  certain  method  was  prescribed  for 
impanneling  a  Jury  in  a  criminal  case.  By  the  Act  of  1843^ 
a  different  mle  was  substituted  in  lieu  of  this  ;  aud  one  con- 
fessedly more  rigorous  for  defendants.  The  Court  was  in- 
volved in  tfats  dilemma :  either  to  impute  to  the  Legislature  an 
iotefition  to  let  all  criminals  escape,  or  to  violate  the  Consti- 
tntion  by  passing  an  expoBtfm-to  law.  Seeing  that  the  34th 
section  of  the  14th  diriaion  of  the  Penal  Code,  allowing  offen- 
oes  to  be  prosecuted  under  the  law  in  force  at  the  time  of 
their  commission,  was  untouched  by  the  Act  of  1843,  rather 
than  resort  to  either  of  the  foregoing  alternaiivcs,  the  Court 
determined  that  the  accused  was  properly  tried  under  the  old 
Jaw. 

But  ws  repeat,  the  last  section  of  the  Act  of  1856  repeals 
not  only  the  34th  section  of  the  14th  division  of  the  Ppn»l. 
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Code  of  183hl,  bat  all  otlier  previoni  lairs  m  coofliet  iritk  it ; . 
and  enacts  tbat  "sK  eriiBiiial  cbmb"  sb^  be  tried  is  the 
Mode  therein  |MreBwibed ;  and  woold  seem,  not  001;  from 
Ao  gentnlity  of  the  vords  already  quoted,  bat  &om  ita  peoib- 
Uar  pliraaeology,  te  apply  to  pott  as  irell  as  fatBre  offenoCK 
Indeed,  rather  more  so  "  wban  any  person  ata»dt  indicted," 
Ae. 

That  it  was  campebeat  for  the  Legislatnre  of  1356  to  re-   ' 
peal  the  Statute  of  18S3,  no  one  wtU  qnestion,  inaamsob  u 
no  Legblatore  aan  bind  its  Booceesor,  ezeept  in  matteia  of 
contract. 

Wa  held  at  Savannah  laet  Jane,  that  the  Act  of  1856  was 
flOBstitutional,  via :  iras  not  an  ex  pottfaeto  law.  It  insnres 
to  persona  accnaed  an  impartial  Jary.  They  are  entitled  to 
■»  atne.  A  law  whieh  facilitates  the  trial  merely,  does  not, 
on  that  account,  impair  any  r^ht  of  the  defendanL  H«  is 
Mttitled  to  a  fair  Jury,  but  cannot  complain  if  the  cbanoee  of 
escape  are  cut  off  by  removing  the  obstacles  in  aelecting  a 
J«ry. 

By  loiae  sin^ar  OTorsigfat,  it  hae  been  objected  to  tbo  lata 
lav,  that  it  abolishes  triors.  Koteo;  it  simpfy  aid»titBtai 
the  Cmtrt  in  the  place  of  triors  under  the  old  law.  What 
fair-minded  nan  will  gainsay  the  change  !  Where  the  pcb- 
lie  excitement  ruoa  high  against  the  party,  the  GrmDess  of 
the  Stnet,  in  aoeing  that  none  bat  indifferent  or  disinterested 
Jurors  are  pot  in  the  box,  may  oonstitate  die  defendMit'B  only 
abield  and  prvteetion. 

We  are  constrained,  for  the  &regoing  reaaons,  to  discide 
ifcat  the  Court  committed  error  in  this  ruling — misled,  most 
pr<^hly,  by  the  c^inion  of  this'Court  in  Reynolds'  case. 

All  the  other  exceptions  in  the  writ  of  error  are  otoe- 
nkd. 
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No.  132. — JoHB  Dob,  ex  dem.  of  Mioeabi.  C.  SuMHKELm, 
plaintiff  in  error,  v».  Kiohasd  Roe,  cm.  ejeetor,  sod 
Fkabcis  B.  Hsbtibly,  tenuit  in  poBaeBaion,  and  Joha- 
TEAB  Haroiobbb,  c<>defeiidsnt,  defendants  in  error. 

[1.]  Parol  eTid«iica  iiKdmUsiblfl  for  tbe  pnrpoM  of  spplyliig  a  deieripUoa 
to  iU  aabjacti ;  and  if  inch  evidence,  on  its  adniisgioii,  Bhon-B  seme  part  of 
tbe  descriptiOD  to  be  inaccarale,  lucli  part  Is  (o  be  rejected, 

[3.]  Recitala  in  a  Sheriff's  deedsrcnoteTidencewhennoanthoritjisshowa 
.for  the  Sheriff  to  make  theco. 

[3.]  A  judgmeat  that  is  right  remains  right,  notirilfaiUBdiiiR  that  the  Oeuii 
rendering  tbe  judgment  ma;  oMign  a  vrong  reason  for  it. 

Ejectment,  in  Heard  Superior  Court.  Tried  before  Judge 
Hajihohd,  May  Term,  1856. 

This  was  an  action  of  ejectment  brought  by  Michael  Sum- 
merlin  against  Francis  B.  Hesterly,  teuant  in  posaession,  for 
the  reeovery  of  lot  of  land,  knovn  as  fraction  number  one 
hundred  and  eighty-nine,  in  the  4th  district  of  said  county, 
containing  one  hundred  and  twenty-five  acres. 

On  tbe  trial,  plaintiff  showed  title  in  his  lessor,  proved 
poeaeBsion  and  locu$,  and  closed  his  case. 

The  defendant  tendered  in  evidence  an  execution  in  favor 
of  Albert  Sears  against  Michael  C.  Summerlin  and  others, 
and  a  levy  thereon  entered  by  F.  D.  Palmer,  Deputy  Sheri^ 
in  the  spring  of  1844,  on  several  lots  of  land,  one  of  them 
being  "  fractional  lot,  whereon  John  Smith  now  lives.  No.  81, 
in  the  4tli  district  of  originally  Coweta,  now  Heard  County." 

Coonsel  for  plaint  objected  to  the  fi./a.  because  lot  No. 
189,  the  one  sued  for,  was  not  included  in  tbi 
Court  sustained  the  objection.  Counsel  for  d< 
'  <^ered  to  show,  by  parol  evidence,  that  one  Job 
on  No.  189,  and  that  it  was  a  fractional  lot  at  tl 
levy  entered  on  the  Ji.  fa.  The  plaintiff  objei 
Coort  rejected  the  testimony. 
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3%e  Joi^  found  a  verdiot  for  tlie  plabtiff ;  whereopoD,  tlie 
Counsel  for  defendwt  mored  the  Conrt  for  a  new  trUl,  upon 
the  following,  unong  other  gronnds-: 

Ist.  Becanae  the  Court  erred  in  mling  oat  the  fi.  fa.  u 
eridence  nnder  which  the  premises  in  dispute  were  sold  u 
.  plMntiff's  property,  and  nnder  which  sale  defendants  claimed 
title. 

2d.  Becaose  the  Court  erred  in  cot  allowing  defendants 
to  explain  an  ambigtut;  in  an  entry  npon  saidjt  /a.  hy 
parol  testimony,  when  it  appeared  that  the  Sheriff  making 
the  entry  was  dead. 

The  Conrt  snstained  the  motion  and  awarded  a  new  trial, 
and  Oonnsel  for  plaintiff  excepted. 

GALHonN  ;  HuL,  for  plaintiff. 

Hill  k  Sok,  for  defendants. 

£g  the  Court. — Bennino,  J.  delivering  the  opioioir. 

In  this  case,  the  judgment  was  a  general  one,  that  the  m> 
tiMi  for  a  new  trial  sbonld  be  granted.  That  motion  was  pot 
on  several  grounds.  One  of  thme  was  the  decision  of  the 
Conrt  rejecting  the  parol  OTidence  offered  in  connection  mQi 
the  entry  on  thbfi.  fa.  This  ground,  we  think,  was  a  suffi- 
cient one. 

Farol  endenoe  is,  of  necessity,  admissible,  to  apply  a  wri- 
ting to  its  subject. 

[1-3  Parol  evidence,  therefore,  was  admissible  in  this  esse 
to  show  what  parcel  of  land  it  was  thatfitted  all  the  parts  of  &e 
description  contained  in  the  Sheriff's  entry.  And  if,  on  the 
introduction  of  snch  evidence  in  sach  a  case,  it  appears  that 
there  is  no  parcel  which  will  fit  every  part  of  the  descriptioD, 
bnt  that  there  is  a  parcel  which  will  fit  some  part  of  the  do- 
■cription,  this  parcel  is  to  be  regarded  as  the  parcel  intended 
by  the  description.  There  are  many  decisions  to  this  effect. 
(1  JPhm.  Hv.  588;  And  note  942  ({f  Ow.  ^  MIL) 
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It  iraa  the  rigbl;  of  the  plaintiff  in  error,  therefore,  to  ahoT 
itj  puol  evidence  that  the  firactiooal  bt  on  which  John  Smith 
lived  at  the  time  of  the  entry,  was  the  lot  in  suit ;  and  that 
althongh  the  nomber  of  it  was  not  181,  bat  was  189,  yet, 
that  there  was  no  each  lot  aa  lot  181  that  was  a  fractional 
Jot,  or  that  if  there  was  such  a  lot  that  was  a  fractional  lot, 
it  was  not  a  lot  oeoopied  by  John  Smith.  And  if  be  had 
-shown  this,  he  would  have  been  entitled  to  insist  that  the  lot 
■described  in  the  entry  was  the  lot  in  soit. 

In  snoh  cases,  the  inaccurate  part  of  the  description  is  to 
t>e  rqected. 

The  Sl^eriff 's  deed  contained  a  recital  to  the  effect,  that  be 
bad  seised  and  sold  the  land  under  the  rejected  Jifa,  The, 
defendant  insisted  that  this  recital  was  evidence  of  the  facts 
recited,  althongh  the^  fa.  itself  was  not  in  evidence.  The 
Judge  tbottght  that  it  was,  and  made  it  the  ground  on  which 
he  granted  the  new  trial. 

In  this  we  differ  with  lum.  As  the  j!.  fa.  was  not  in  evi- 
dence, there  was  nothing  in  evidence  to  show  that  the  Sheriff 
bad  aothority  to  make  deed  or  recitals.  And  unless  he  had 
aathority  to  make  the  recitals,  they  could  not  be  of  auy  vir- 
toe. 

[8.]  But  still,  we  affirm  the  judgment,  because  the  other 
jipround  to  which  we  have  already  adverted  made  the  jadg- 
jnent  right.  That  was  sufficient,  if  this  was  not  And  a 
judgment  that  is  right  must  remain  right,  whatever  be  the 
reason  wtuoh  the  Court  may  choose  to  ^ve  fur  it. 
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CASES 

ABOTIED  AND  SSTEEMmED 

IN  THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 
AT  MILLEDGEVIJXE, 

NOVEMBER    TERM,    1856. 


Present— JOSEPH  H.  LDMPKIH,  ) 

HENRY  L.  BENSI.VQ,    [judga. 
p^  J 


CHAS.  J.  McDONALT),  , 


No.  133. — Alexander  M.  Brown,  plaintiff  in  error,  vb.  Jo- 
seph 'WijfSJiiP,  defendant  in  error. 

{!.]  A  defendftnt  who  nutborizes  an  ngent  to  cic knowledge  Fcrvice  for  him, 
of  all  waita  th>t  may  be  brought  Bgnioit  him  retamable  to  a  particular  tam 
of  the  Goiut,  and  the  agent  doM  not  acknowledge  lerrice,  camiot  contiiiM 
the  cue  on  the  groond  that  he  did  not  know  of  the  institution  of  the  buH, 
and  that  be  was  ignorant  of  facts  which  be  might  have  aacertoiaed  b;  ei- 
anuningthe  complaint  on  which  serrice  was  acknowledged ;  ondbad  not, 
thenfore,  looked  np  big  witneMes  and  prepand  Ibr  trial. 

Complaint  on  note,  in  Morgan  Snperior  Coart.  Tried  be- 
fore Judge  Habsxhan,  Marob  Term,  1856. 

To  Mareli  Term,  1855,  Joaeph  Winship  brought  suit,  na- 
der  the  Act  of  1847,  on  a  note  made  by  A.  M.  Brown,  ,on 
wbicb  sisrvice  vm  acknowledged  by  J.  0.  Reese,  as  agent 
t(ft  Brown.  Judgment  was  eonfessed  at  September  Term, 
1855,  by  J.  A.  Billnpe,  aa  Attorney  for  Brown,  and  ut  i^ 
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peal  entered.  Pending  the  appeal,  Brown  filed  a  plea  of 
Bet-off  of  an  aoconnt.  At  March  Term,  1856,  Brown  moved 
for  a  contisuanee,  on  the  ground  that  he  had  never  seen  the 
original  vrit ;  vos  not  aware  that  a  certain  credit  was  en- 
tered on  the  note  until  within  the  last  three  weeks ;  that  thli 
credit  was  wrongly  entered,  and  he  had  sought  for  and  lately 
discovered  a  witness  (the  person  who  entered  the  credit)  who 
coold  and  would  explain  it,  but  that  he  had  found  him  at  too 
late  a  period  to  take  his  tesUmony.  The  Court  refused  a 
continuance,  and  error  is  assigned  thereon. 

The  account  filed  as  a  set-ofl*,  was  barred  b;  the  Statoto 
of  Limitations  at  the  time  it  was  filed,  bnt  was  not  so  barred 
at  the  time  the  suit  was  commenced  on  the  note.  The  Court 
oharged  the  Jury,  that  under  these  facts,  the  set-off  was 
barred  by  the  Statute.    This  decision  is  assigned  as  error. 

FjUnmx  k  WraoFiBLD,  for  plaintiff. 

A.  Bbbsb,  for  defendant. 

Bjf  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

The  reeord  shows  that  the  plaintiff  in  error,  Brown,  who 
Was  defendant  in  the  Court  below,  had  authorised  John  0. 
Beese  to  acknowledge  service  for  him  of  every  suit  thatmi^i 
be  oommmced  against  him  to  the  term  of  the  Court  to  whioh 
the  plaintiff's  case  was  made  returnable.  No  objection  was 
made  to  the  sufficiency  of  the  service.  The  defendant  wac 
bound  by  the  serrioe,  and  it  was  no  excuse  that  he  did  not 
know  what  suits  had  been  instituted  against  him.  He  might 
have  seen  the  original  complaint,  by  applying  at  the  Clerk's 
office,  and  with  it  the  copy  of  the  note  sued  on  and  the  credit 
thereon. 

It  was  his  own  faolt  thjtt  he  did  not  see  the  ori^al  writ 
until  three  weeks  before  the  appeal  trial,  and  inform  himself 
of  the  credit  on  the  note.  He  had  employed  Counsel  almost 
six  months  before,  had  confessed  judgment  and  entered  w 
a^tpeaL 
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It  was  by  hifl  OTrn  remiasneBB  that  he  failed  to  aacertaill 
the  defence  he  should  make  and  the  evidence  he  should  need. 
The  plaintiff  onght  not  to  have  been  delayed  on  that  accoont, 
acd  the  Court  below  very  properly  over-rnled  the  motion  for 
a  continuance. 

In  the  judgment  of  affirmance  on  this  point,  my  brother 
Bbbking  and  myself  concur. 

We  unfortunately,  however,  disagree  on  the  other  branch 
of  tbe  case,  and  I  now  proceed  to  state  my  reasons  for  hold- 
ing— 

let.  That  the  Statute  of  Limitations  applies  to  a  set-off. 

2d.  That  the  replicationB  of  the  Statute  of  LimitatioDS  to 
defendant's  account,  is  a  good  bar. 

The  Statute  of  Limitations  declares,  that  all  actions  shall 
be  brought  within  the  times  specified  for  each  description  of 
kotion  mentioned  therein,  and  not  afterwards.  The  term 
"set-off"  is  not  used  in  the  Statute;  and  hence,  it  is  insisted 
that  a  demand,  if  sued  on,  may  be  barred  by  the  Statute  of 
Limitations,  when  the  same  demand,  pleaded  as  a  set-off,  is 
not  subject  to  the  operation  of  the  Statute. 

It  will  be  remembered  that  a  set-off  is  no  defence  to  the 
plaintiff's  cautt  of  action.  The  defendant  may,  and  otteu 
does  admit  tbe  plaintiff's  cause  of  action  when  be  pleads  a 
set-off,  and  bis  plea  is  not  inconsistent  with  the  justness  of 
the  plaintiff's  debt.  Tbe  defendant  pleads  as  a  set-off  a  debt 
or  demand  on  which  he  ^igbt  have  sued  the  plaintiff,  and 
the  Statute  enables  him  to  establish  against  the  plaintiff  as  a 
set-off,  a  debt  which,  without  tbe  Statute,  be  conid  have  re- 
corered  in  an  action  at  Law  only. 

The  mode  of  proof  is  not  changed,  but  he  has  to  produce 
the  same  evidence  as  if  be  were  the  plaintiff  in  the  case,  and 
the  plaintiff  defends  against  the  set-off  in  tbe  same  manner 
aa  if  he  had  been  sued  upon  it.  The  defendant,  then,  in  ca- 
ges of  set-off  becomes  tbe  actof  as  to  bis  plea;  and  on  tbe 
trial  of  tbe  issue,  in  effect,  becomes  the  plaintiff.  It  is  the  - 
dnty  of  Judges  to  construe  Statutes  and  "  mould  them  ac- 
cording to  reason  and  convenience,  to  the  best  and  tmest- 


696  SUPEEME  COURT  OF  GE0EO14. 

Browii  M.  Winship. 

ose."  It  has  been  held,  as  I  now  hold,  that  "  wlien  a  Bet-off 
is  admisBible,  the  parties  are  altentately  plaintiff  and  d«feiid- 
act ;  BO  that  if  the  cross  demand,  or  any  part,  be  witfain  the 
Statute  of  Limitations,  that  objection  may  be  replied  to  i^ 
in  like  manner  that  it  may  be  pleaded  in  bar  to  the  declara- 
tion." {Bac.  Abr.  Title  Set'off,  {A.)  citing  Itemington  vt. 
Stevens,  Strange,  1271^) 

^  The  Statute  of  Limitations  may  be  replied  to  a  plea  of  setj 
off.  {Eicks  vs.  Micks,  8  Sast.  R.  16;  Mag't  Angel  on  Lin, 
92;  Bulingtm  on  Set-off,  ^Z ;  3  Woodr.  Lest,  85;  Tid^t 
Pr.  664.) 

Having  disposed  of  the  first  proposition,  I  proceed,  now, 
to  the  second,  viz ;  that  the  replication  of  the  Statate  of 
Limitations  to  defendant's  account  is  a  good  bar. 

The  suit  was  commenced  on  the  13th  day  of  f  ebmary, 
1855 ;  plea  of  set-off  filed  on  the  3d  March,  1856,  after  there. 
bad  been  a  confession  of  judgment  to  the  plaintiff  and  an  ap- 
peal  by  the  defendant. 

The  account  pleaded  as  a  'set-off,  was  due  on  the  9th  of 
May,  1851.  Taken  by  itself,  the  account  was  barred  whea 
it  was  pleaded,  and  that  is  the  point  to  whioh  the  tune  most 
be  computed  in  determining  on  the  biu*,  when  the  set-off  is 
not  pleaded  at  the  answering  term  of  the  Court. 

But  It  is  insisted,  that  if  there  be  mutual  accounts,  no  maV 
ter  what  their  character,  there  is  no  bar  if  there  is  any  iteBi 
on  either  side  withiu  the  time  of  the  Statate ;  and  the  note 
sued  on,  it  is  alleged,  constitntes  the  account  on  one  si^ 
and  the  credit  thereon  is  the  item  which  is  to  save  it  from 
the  operation  of  the  Statute. 

The  note  is  evidence  of  a  settlement  of  all  acconnts  be- 
tween the  parties  anterior  to  its  date,  and  the  credit  is  pre- 
sumed to  have  been  made  with  the  consent  of  the  maker;  and 
BO  far  from  its  furnishiug  evidence  of  an  undertaking  to  paj- 
the  defendant's  account  clainled  to  have  been  then  dne,  it 
raises  a  presumption  against  it. 

'  The  case  of  Olive  vs.  Smith,  (5  TaunUm's  Bep.)  ob 
trlkieh  Counsel  for  plaintiff  in  error  relied,  was  deoided  on  tlw 
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fitatute  of  Set-off  in  bankruptcy.  It  was  founded  on  the 
terms,  "  mutual  credit"  in  that  Statute,  whicti  are  not  to  be 
found  in  onr  Statute  of  Set-off,  and  wbich  are  held  to  have  » 
more  extensive  signification  than  the  terms  "  mutual  debts." 
{Mx-parte  Preaeott,  1  Aikint,  230;  Eden  on  JBankrupt 
iaw,  187.) 

The  case  of  Ord  vs.  Butaini,  does  not  decide  that  the 
-Statute  of  Limitations  cannot  be  replied  to  a  plea  of  set-off. 
It  was  decided  on  the  facts  of  the  case.  Lord  Kenyon  held 
ihat  the  Statute  did  not  apply  to  the  defendant's  demand ; 
^at  it  would  be  the  highest  injustice  to  allow  plaintiff's  d&- 
:  mand  to  hare  as  operation  bj  law,  and  not  the  defendant's. 

And  why  ?  Secanse  the  transactions  between  the  parties 
irere  of  the  same  date,  the  bills  were  given  in  the  course  of 
those  traoaactions,  and  for  their  mutual  accommodation.  It 
might  well  have  been  held,  tbat  when  either  party  paid  his 
«ooeptance  for  the  accommodation  of  the  other,  itwas  a  pay- 
ment of  his  bill  which  had  been  accepted  and  paid  by  the 
Other.  It  might  have  come  within  the  exception  of  the  Stat- 
ute of  LimitatioDS,  where  an  action  for  an  account  would  lie ; 
it  was  certsinly  within  the  reason  of  that  Statute,  if  there 
were  unsettled  dealings  between  the  parties. 

It  was  not  contended,  in  the  case  ot  Stiles  v».  D<ynaldaon, 
(2  Dallai,  264,)  relied  on  by  Coonsel  for  plaintiff  in  error, 
tiiat  the  Statute  of  Limitations  could  not  be  replied  to  a  plea 
of  set-off,  but  that  the  case  of  s  factor  was  not  withiii  the 
Act  of  IdmltatioDS,  and  a  statute  of  Fennsylrania  was  re- 
ferred to.  The  notice  of  set-off,  served  on  the  plaintiff  in 
that  case,  shows  that  the  indebtments  of  plaintiff  to  defend- 
ant, arose  "  upon  accounts  still  remaining  nnliquidated  and 
vnsettled  between  them  as  merchants,"  &c. 

The  Statute  of  Limitations  being  a  good  replicaticn  to  a 
plea  of  set-off,  it  follows  that  it  is  a  goinl  rejoinder  to  that 
replication,  that  the  defendant's  account  concerned  the  trade 
■of  merchandize  between  merchant  and  merchant,  tleir  fao- 
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tors  and  seryants.  But  the  facts  of  this  case  do  not  wairsBt- 
luoh  rejoinder. 

The  plaintiff's  soit  is  on  a  promissory  note;  the  defend- 
ant's sct-oS*  is  for  servioes  rendered  plaint  as  hia  agent  in 
selling  cotton  ^8,  and  his  expenses  during  the  Ume.  The 
demand  oa  neither  side  can  be  made  the  basis  of  an  action 
for  an  account.  On  one  side  it  is  an  axcertained,  liquidated  de- 
nand ;  on  the  other,  it  is  the  ordinary  case  of  an  account 
for  services  rendered  and  expenses.  There  does  not  seem  to 
be  an;  uascttled  matter  of  account  groving  ont  of  the  fida- 
oiarj  relation  of  merchant  and  factor  or  agent.  It  vas  held, 
in  the  case  of  Inglia  vt.  Eaigh,  (8  Ma.  ^  W.  769,)  that  the 
exception  in  the  Statute  of  Limitations  as  to  merohants,  ao- 
eounts,  kc.  does  not  apply  to  each  a  case  as  this,  where  a 
common  action  of  indebitatus  anumpait  would  lie.  In  OkI- 
tom  vs.  Patridge,  (4  Man.  /■  Gran.  271,)  it  was  held  that  it 
does  not  [q>ply  where  an  action  of  account  cannot  be  main- 
tained. 

I  am  of  opinion  that  the  judgment  of  the  Court  below 
should  be  a£Brmed  by  this  Court,  but  that  the  two  presiding 
Judges  disagreeing  on  the  two  last  propositions,  they  oan 
pronounce  no  judgment  of  affirmance,  bat  the  jadgment  oC 
the  Court  below  most  stand  as  its  own  jadgment. 
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No.  134. — Frances  A.  JoKBtJ  and  otbers,  plaintifTs  in  error, 
v».  Mitchell  B.  Joxks,  adm'r,  &,c.  et  al  defendnntB  in  er- 


[1,]  A  n-ill  contained  these  words :  '- 1  loan  to  m;  dangbter,  Sopbia  Jones, 
iloring  oDjerntUral  life,  and  then  to  tier  bodil;  beln,  the  folluBing  ne- 
groes'' :  Beld,  that  these  were  words  or  cDlail ;  and  tliat  cunseqnentl;, 
the;  Tested  the  absolute  Interest  in  SopbJK  Jones. 

[2.]  A  J,  by  deed,  said  tbst  he  hianed  to  bis  sister  8o|>bia  one  negro  girl, 
Cinder,  during  her  natural  life,  and  then  to  her  boditj  heirs ;  nnd  if  sMd 
Sophia  should  die  without  issue,  then  said  negro  and  her  increase,  if  an/, 
WAS  to  be  eiiuall;  divided  belween  her  brotliera  and  sisters,  Hint  should  be 
alire  at  that  limr,  or  if  any  of  them  should  be  dead,  their  r.hildrcn  should 
beentitled  to  ashareio  proportion  to  the  laidbrolhersandsislera:  Iltlil,ihnt 
Sophia  took  an  estate  for  her  life  only,  and  that  her  children  took  tlie  re- 
mainder. 

Id  Equity,  in  Lowndes  Superior  Court.    Pecisiou  b;  Judgfl 
liOVE,  June  Term,  1856. 


The  foHoving  claiue  was  a  part  of  the  will  of  Daniel  In- 
man: 

"  I  loan  to  my  daughter,  Sophia  Jones,  during  of  her  nat- 
vral  life,  and  then  to  her  bodily  heirs,  the  following  property, 
vis:  nine  negroes,"  naming  them. 

By  a  deed  of  gift,  Alfred  Inman  "  loaned  to  bis  sister,  So- 
vpbia,  one  negro  girl,  Cinder,  daring  her  natural  life,  and  then 
to  her  bodily  heirs ;  and  if  said  Sophia  should  die  without 
issue,  then  said  negro  and  her  increase,  if  any,  to  be  equally 
dirided  between  her  brothers  and  sisters  that  shall  be  alire 
at  that  time,  or  if  any  of  them  should  be  dead,  their  children 
Bhall  be  entitled  to  a  share  in  proportion  to  the  above  named 
legatees." 

The  Court  below,  in  construing  these  instruments,  held 
that  Sophia  took  au  absolato  estate  in  all  of  these  negroes. 
This  decision  is  assigned  as  error. 
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Sbwaiu)  &  Hanbell,  for  ptaJDtitb  id  error. 
GoLB,  for  defendants  in  error. 
I    By  the  Court — Bbmkino,  J.  delivering  the  opinion. 

It  most  bftve  been  the  iHtention  of  the  makers  of  the  in- 
Btruments,  reBpectively,  to  part  with  the  property  mentioned 
in  their  respectiTe  instruments.  If  bo,  ihey  must  each  hare 
used  the  word  *'  loan"  in  the  sense  of  the  word  give. 

Talcing  the  word  "  loan"  in  the  sense  of  the  word  give, 
are  the  words  of  the  instruments  such,  that  hj  the  lawa  of  en- 
tails, thej  would,  if  the  property  were  realty,  create  as  e»- 
tate  tail  in  Sophia  Jones,  the  first  taker  ?  The  Court  below 
held  that  they  were. 

And  we  think  that  the  Court  held  right,  as  to  the  words 
at  the  will,  bat  not  right  as  to  the  words  of  the  cUed.  The 
words  of  the  will  would,  if  the  property  were  realty,  bring 
the  will  within  the  rule  in  Shelly's  case,  that  role  being  as 
follows :  "  That  it  is  a  rule  of  law,  when  the  ancestor,  by  any 
^ft  or  conveyance,  takes  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited,  eithw  metUatelj 
or  immediately,  to  his  heirs  in,  for  or  in  tail ;  that  always,  is 
such  cases,  (the  heirs)  are  words  of  limitation  of  the  eatat^ 
«nd  not  words  of  purchase."     (1  Coke,  104.) 

An  estate  for  life  in  realty  ia  a  freehold.  The  eetate  iHueh 
Sophia  Jones  took  was  an  estate  for  bet  life. 

This  estate  which  she  thus  took  was,  however,  an  estate  to 
her  for  her  life,  "and  then  to  her  bodily  heirs" ;  and  "to 
her  bodily  heirs,"  are,  technically,  wwds  of  entail. 

Therefore,  if  the  property  had  been  realty,  she  would  haTe 
taken  an  estate  tail  in  it,  provided  the  old  law  of  entails  wer* 
the  law  to  govern. 

Thi3  being  so,  she,  by  our  Act  of  1821,  took  Uie  absolute 
interest  in  the  property. 

This  disposes  of  the  will. 
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As  to  tli«  deed.  We  think  that  the  words  "  at  that 
-contained  in  the  deed,  mean  at  the  time  of  Sophia 
'  death.  If  that  is  what  the;  mean,  then  they  have  the 
according  ^o  Kemp  v».  Daniel,  (8  Ga.  Jl.  885,)  so 
train  the  other  words  of  the  deed  as  to  prevent  those 
from  being  creative  of  what  wonid  be  an  estate  tail 
,phia  Jones,  if  the  property  were  realty. 

The  material  part  of  the  head  note  of  Kemp  vs.  Da 
as  follows ;  "  Where  B,  by  his  last  will  and  testame 
qaeathed  certain  negroes  to  his  daughter,  as  follows : 
daughter,  Gella  Rosamond  Powell,  I  give  and  beqneat 
to  the  heirs  of  her  body,  the  following  named  negroi 
Sbonid  she  have  no  heirs  of  her  body,  she  is  to  have  t 
of  eaid  negroes  for  her  lifetime,  and  at  her  death,  shoi 
die  withoot  any  heirs  from  her  body,  the  four  named  n 
.above  and  their  increase  to  return  to  my  son,  John  B.  1 
as  bis  property :  ffeld,  that  it  was  the  intention  of  t 
tator  that  hia  daughter  should  take  a  life  estate  in  t 
groes,  and  that  her  children  should  take  an  estate  in  n 
der  thereto  as  purchasers." 

There  is  no  difference  between  the  will  in  Kemp  vs. 
iel  and  the  deed  in  the  present  case,  on  the  point  unde 
fflderation.  We,  therefore,  construe  the  deed  as  creati 
Sophia  Wallace,  only  an  estate  for  her  life,  and  in  he 
dren  the  remainder. 

This  case  wsb  not  argaed  at  all  on  one  side  of  it, 
was  argued  but  very  little  on  the  other.  And  I  mu 
that  I  hare  not  a  great  deal  of  confidence  in  the  corre 
of  tbe  decision  on  the  deed. 
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No.  135. — Ahdrew  Park  and  otbera,  pliuatiffs  in  error,  t>«. 
Jauk  F.  Bakkon,  defendant  in  error. 

[I.]  Tbe  gailtjr  part;  Tor  vrhoae  miicoDduct  a  divorce  a  viueelo  matrimonii  Is 
fonad,  ma;  be  prosecute.!  Cot  biKamj,  if  he  roorriPS  a  secoad  time  da- 
lingtbc  life  of  tho  woman  i<  wbom  lie  was  Qr»t  mnrried ;  bnt  the  Act  for- 
biddin^  bim  to  marr;  the  tct-ood  time  does  not  declare  the  lutcr  marriagv 
void. 
'[!.]  The  biw  is  more  regardful  of  nuptial  Ibta  of  ordinary  contract! ;  and 
pereooB  incapable  of  contracting  generally,  may  contract  marriage. 

^3.]  Unlawful  marriages  are  not  roid  untesa  declared  to  be  so. 

[4.]  In  this  case,  no  criminal  prosecution  having  been  instituted  against  the 
parlies  in  their  life,  the  issue  are  not  biutardiEed. 

In  Equity,  in  Jones  Superior  Court.  Decision  by  Judge 
Hahdeuan,  April  Term,  1866. 

Thia  bill  w&s  filed  by  tbe  adminiBtrator  of  A,  Barron  for 
interpleader  and  direction,  upon  the  folloving  facte :  Jaioea 
Barron  intermarried  and  was  divorced  from  hi^  first  wife,  at 
her  instance,  he  being  the  "guilty  party."  He  afterwards 
intermarried  again,  his  first  wife  being  still  alive.  By  both, 
he  had  children.  The  issue  of  the  first  marriage  claimed  the 
whole  estate,  contending  that  the  second  marriage  was  roid, 
and  the  issue  thereof  bastards. 

The  Court  held  the  children  to  be  legitimate  and  entitled 
to  inherit  equally  with  the  children  of  the  first  marriage. 

This  decision  is  assigned  as  error. 

PoE  &  Grier,  for  plaintifis  in  error. 

Adams,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

James  Barron  having  been  the  party  whose  impropw  vt 
trimiDal  conduct  anthorieed  the  divorce,  was  prebiUted  frm 
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xa&rrying,  by  the  Act  of  the  Qeoeral  Asaembly  of  1806,  dn- 
riog  the  life  of  the  woman  from  whom  he  had  been  divoraed.. 
{CohVt  New  Dig.  225.)  By  marrying  the  aeoond  time,  the 
said  party  being  in  life,  he  subjected  himself  to  the  paios- 
and  penalties  enacted  against  bigamy.  {Id.)  The  aecoitd 
marriage  is  not  declared  by  that  Act  to  be  void ;  bnt  whether 
it  be  void  or  not,  the  party  oSending  against  the  proriaioiu 
of  the  Statute  was  indictable,  and  he  conld  not  defend  by 
showing  the  dissolation  of  the  first  marriage. 

£1.]  His  ofience  was  bigamy,  bnt  not  bigamy  as  defined  in 
the  penal  Code;  for  the  marriage  having  been  dissolved,  he- 
had  no  wife ;  so  that  on  the  second  marriage  he  had  not  a 
plurality  of  wives.  Yet,  if  he  had  been  indioted  and  the 
State  had  proved  the  first  marriage,  and  that  the  woman  to 
whom  he  was  united  in  marriage  was  still  living,  and  then 
the  second  marriage,  a  case  of  bigamy  would  have  been  made 
out,  against  which  the  defendant  could  not  have  been  permit- 
ted to  prove  the  divorce  cUssolvisg  the  first  marriage. 

Bnt  what  is  the  atafu*  of  the  issue  of  this- last  marriage?' 
Are'they  legitimate  or  illegi^ate? 

The  ofTspring,  in  a  contest  for  their  civil  righta,  are  not 
estopped  from  showing  the  dissolution  of  the  first  marriage. 
They  do  not  occupy  the  posiUon  of  their  criminal  parent. 
They  may  prove  the  dissolntiDn  of  the  first  marriage,  and  if 
it  is  of  any  advantage  to  them,  they  may  claim  it.  The  Act, 
for  the  violation  of  which  their  father  might  hare  been  pun- 
ished, does  not  declare  this  second  marriage  void ;  and  inde- 
pendent of  the  light  thrown  upon  the  sabje'ct  by  subsequent 
legislation,  it  might  be  well  maintained,  perbaps,  that  the 
taint  of  bastardy  does  not  attach  to  them. 

By  the  divorce,  the  first  marriage  was  totally  dissolved ; 
the  husband  was,  in  fact,  lefl  without  a  wife;  he  was  of  full  - 
age  and  able  to  contract ;  he  was  not  deficient  in  mental  oa- 
pacity ;  and  is  it  not  a  fair  inference  that  the  Legislatore  did 
not  intend  to  involve  in  his  difficulty  a  confiding  woman  aud 
innocent  ofispring,  by  declaring  a  marriage  void  which  h« 
might  subsequently  eater  into  ?    By  Statvtea  of  SngUiid,. 
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persons  witbin  certain  degrees  of  kindred  vere  prohiluted 
from  marrying;  and  yet,  marriages  between  sncli  persoas 
irere  not  void,  but  voidable,  and  if  not  avoided  daring  the 
lires  of  the  parUes,  tbe  issue  were  legitimate,  and  tbe  Com- 
mon Law'  Courta  woald  probibit  tbe  Eccleaiastical  Conrts- 
from  proceeding  to  call  tbe  marriage  in  queetion  after  the- 
deatb  of  either  of  the  parties,  beeaose  of  its  tendency  to  bas- 
tardize and  disinherit  the  isauc.  {Shelf ord  «n  Mar.  and  JH- 
vorce,  163,  484.)  Barron,  wboee  misconduct  led  to  the  «^- 
Torce,  was  prohibited  from  marrying,  under  a  penalty;  bat 
tbe  marriage  is  not  declared  void  by  the  Act  which  prohib- 
ited bim  from  marrying.  Persons  witbin  tbe  degrees  of  kin-  ' 
dred  in  which  marriages  are  prohibited  in  England,  intermarv 
Tying,  violate  a  public  lair ;  and  yet,  the  marriage  is  valid 
until  set  aside,  and  the  issue  of  sncb  a  marriage  are  le^- 
mate,  nnless  it  is  annulled.  In  that  case,  both  parties  mut 
be  in  fault.  They  must  both  know  that  they  are  doing  aa. 
act  which,  by  the  law  of  tbe  land,  they  are  forbidden  to  d«. 
That  is  not  neoessuily  the  case  in  a  marriage  where  one  of 
tbe  parties  has  been  divorced. 

The  first  marriage  Act  in  England  was  the  Act  of  26 
Q-eorge  2d.  That  Act  was  never  of  force  in  this  country. 
It  expressly  provides  that  it  shall  not  extend  to  marriages 
solemnised  beyond  seas.  There  is  a  marked  difference  be- 
tween that  Statute  and  our  own,  as  reepeots  tbe  aolemnin- 
tbn  of  marriages.  That  Act  not  only  inflicts  a  most  sevue 
penalty  on  persons'  who  solemnise  marri^es  contrary  to  its 
provisions,  but  it  also  declares  all  marriages  thus  aolemaiied 
Toid.  Our  Statutes  inflict  a  penalty,  bnt  do  not  declare  the 
marriage  void.    {CoH't  New  Dig.  282,  818,  81S.) 

[2.]  For  obvious  reasons  connected  with  the  welfare  of  so* 
1»ety,  the  law  is  mote  tender  of  nnpUal  contracts  tiuui  ordt- 
nary  contracts  which  relate  merely  to  property  and  the  (ndi> 
nary  dealings  among  men.  Marriage  contracts  are,.by  the 
Common  Law,  excepted  from  the  rules  which  govern  ordiaar 
ry  contracts.  By  the  Common  Law,  an  idiot  might  oeotiaofc 
■nuvtiage,  and  the  marriage  of  an  idiot  or  lonatie  iru  o 
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•ndTalid.  (1  Soptr  on  Bua.  md  Wife,  mQ.)  The  learned 
annotator  on  Lord  Coix'$fir»t  InititvU  rnnarke,  that  "be- 
fi>re  the  Act  of  15  Cteo.  2  c.  80,  thore  could  be  no  doubt  as  td 
tiie  ralidLtj  of  th«  marriagea  of  lonatica,  where  it  coold  hi 
olflarlj  prored  that  the;^  were  married  in  thor  lucid  ioterralf. 
One  fihoold  think  there  oonld  be  as  little  room  to  doubt  their 
ineapacit;  of  contracting  mairiage  .whilst  in  an  actual  state 
of  inaanitj,  if  oar  books  wer«  not  remarkably  silent  on  the 
sabject ;  and  H  was  not  also  sud,  that  by  our  law  an  idiot, 
a  natioiUUe,  in  whom  the  general  incapacity  of  making  coo- 
teacts  appears  to  form  as  strong  an  objection  as  occurs  in  the 
ease  of  a  madman,  may  consent  to  a  marriage.  This  doo- 
trine,  as  to  idiots,  however  strange  it  may  appear,  is  men- 
tioned as  a  point  adjudged  in  one  case,  &c.  &o.  {Hargravea 
^  Bi/A.  Nota,  80  a.  note  47.)  Tbe  Civil  Law  was  different ; 
•nd  the  Civil  Law  is  the  law  of  the  Ecolesiaetical  Courts  <tf 
Bngland.  Haw  by  the  Statute  of  George  2,  referred  to 
above,  and  which  never  was  of  force  in  this  country,  the  mar- 
riage of  idiots  are  declared  to  be  void. 

[3.]  Oar  Penal  Code  treats  them  as  void,  though  we  have 
BO  Statute  declaring  them  eo.  (Cobb't  New  Dig.  819.)  Bat 
Barron's  marriage  is  not  the  marriage  of  an  idiot,  but  it  is 
tbe  marriage  of  a  person  prohibited  from  marrying,  under  a 
penalty,  the  Statute  not  declaring  tbe  marriage  void.  If  it 
bo  not  a  good  one,  it  should  be  claBsed,  according  to  the  as- 
alf^es  of  tbe  English  Law,  with  marriages  that  are  voida- 
ble. The  Statute  of  32  Henry  %th,  c.  38,  adopts  the  prohi- 
bitions of  the  law  of  God,  by  declaring  that  all  persons  may 
lawfnlly  marry  bat  such  as  are  prohibited  by  God's  lawl 
Tbe  Statute  of  25  Henry  8fA,  c.  22,  prohibits  marriages  with- 
in certiun  degrees,  and  declares  that  the  children  of  such  nn- 
Iswful  marriages  are  ille^timate.  It  is  doubtful  whether 
Ais  latter  Statute  has  ever  been  repealed  by  subsequent  En- 
glish Statutes.  Hence,  marriages  within  certain  degrees  of 
kindred  are,  in  England,  prohibited  by  both  the  Canon  and 
Statute  Law.     They  are,  therefore,  unlawful ;  and  yet,  they 
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are  not  roid,  bat  voidnble  only.  (1  He.  Jtep.  73.)  If  not 
pronounced  void  in  tbe  lifetime  of  the  partdea,  they  are  yalid 
io  all  civil  porposee.  (Id.  168.)  If  such  marriages  are  pro- 
hibited  by  the  StataVe  Law  in  England,  why  are  not  the  par-* 
ties-  who  enter  into  them,  in  violation  of  the  law,  indictable 
for  oommitting  an  act  forbidden  by  a  public  law  ?  The  Com- 
iBon  Law  Conrts,  however,  have  never  interfered,  and  have- 
left  Buch  cases  to  the  andistnrbed  jurisdiction  of  the  Ecclesi- 
astieal  Conrts.  If  the  Courts  there  abstain  from  taking  cog- 
niiance  of  such  oases,  the  Conrts  here  may  well  eay  that 
the  public  policy  to  which  the  Courts  have  deferred,  by  it- 
daring  contracts  void  which  are  prohibited  by  inflicting  stat- 
utory penaltieB  on  those  who  enter  into  them,  whether  the 
contracts  are  declared  void  or  not,  does  not  require  the  en- 
forcement of  that  principle  so  as  to  set  aside  actoal  marri- 
ages which  the  Legislature  has  not  pronounced  void.  A 
public  policy  which  looks  to  the  protection  of  the  innoo^it 
and  unoffending,  to  the  peace  of  families  and  the  welfare  of 
society,  would  seem  to  us  to  forbid  the  inference  of  a  par- 
pose  on  the  part  of  the  Le^slature  which  they  have  not  ex- 
pressed, that  the  marriage  of  a  party  against  the  probibttion- 
of  the  Act  of  1806  jshonld  be  void. 

[4.}  If  the  marriage  were  voidable  only,  no  proceeding 
having  been  instituted  daring  the  life  of  Barron  to  annul  it, 
the  issue  are  legitimate  and  entitled  to  inherit,  and  they  are 
clearly  entitled,  if  the  marriage  was  neither  void  nor  voida- 
ble. 

But  if  we  should  hold  the  marriage  to  be  void,  which  we 
do  not,  we  should  be  bound,  in  deference  to  the  nnmistafca*- 
ble  policy  of  our  Legislature,  to  hold  that  the  issue  are  nok 
bastards,  when  no  criminal  prosecution  was  inetitated  against 
the  offending  parent  during  his  lifetime.  Our  law  goes  far-, 
ther,  and  shows  most  clearly  the  legislative  intent,  that  the 
blameless  offspring  of  an  aoknowledgedmeretriciousmarri^e, 
or  marriage  declared  void  by  Statute,  shall  not  be  bastard- 
iied  and  subjected  to  tbe  civil  consequences  which  fall  apoi*^ 
the  fruits  of  snch  an  nnlavful  anion  in  fiii^aBd<    Bna 
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Johnson,  adm'r,  ftc.  n.  Yftncr}',  adm'x,  ftc. 

tbongli  the  marriage  maj  be  accwding  to  nniform  conetrno- 
tion,  ipso  facto  void,  oar  Statute  makes  the  issue  legitimate, 
if  born  before  tbo  commencement  of  a  prosecution  for  polyg- 
amy, or  within  the  ordinary  time  of  gestation  afterwards. 
{Oohb't  New  Digest,  814.) 
We  decide  that  the  jndgmeat  of  the  Court  below  must  be 
.  -affirmed. 


;No.  }36. — Cornelius  Johnson,  administrator,  &c.  pluintiff 
in  error,  vs.  Fhkbs  Yaaxby,  administratrix,  &c.  defendant 
in  error. 

[I-]  "  Ueorgu,  iksriu  Cooxty,  Julf  S,  ISGG. 

Dae,  at  my  dealh,  lo  Hanej  Johnson,  the  Bum  of  tiro  Ihousand  Gvs  bandrrd 
doUftTS,  f^om  the  general  fund  of  my  estate,  at  a  ^ft. 

Test,  Lewis  D.  Vancev,  Jh. 

The  condition  of  th«  abore  bond  or  obligation  is  sach,  tbat  whereas,  (br  tbtt 
fidelity  and  obedience,  as  well  as  the  natural  lore  and  afftetlon  thai  I  baTo 
for  my  dangbter,  Haney  Johnson,  I  donate,  in  the  above  manner,  what  I 
-  design  for  her  at  my  death,  (ilren  under  my  hand  and  seal  the  day  and 
year  above  written. 

.  Test,  LETOia  D.  YiJicBV,  Jr."' 


Ilrlil,  tbut  this  Inslrumenl  is,  in  its  own  nature,  and  upon  its  face,  anibala- 
torj  and  revocable  during  the  life  of  the  maker,  and  must  be  regarded  aa 
tesiameuUuy  only. 

In  Equity,  in  Jasper  Superior  Court.     Decision  on  de- 
morrer,  by  Judge  Uardbham,  April  Term,  1856. 

The  only  question  in  this  cause,  was  the  character  of  the 
■Jollying  instrument: 
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JoboBOD,  adm'r,  Ac.  m.  Tanee;,  adu'i,  Jtc. 

"  Georou»  Jaefbs  County,  Jnlj  8, 1856. 
D»e,  at  my  death,  to  Hane;  JohnHon,  the  Bnm  of  tiro 
thouBand  five  hundred  dollars,  from  the  geaeral  fond  of  my 
eetate,  aa  a  gift.  his 

LEWIS  X  YANCEY. 
Test,  Lewis  D.  Yancst,  Jb.  mark. 

The  cooditioD  of  the  above  bond  or  obligation  is  such,  that 
wheraas,  for  the  fidelity  and  obedience,  as  well  as  the  natu- 
ral love  and  affection  that  I  have  for  mj  daughter,  Haney 
Johnson,  I  donate,  in  the  above  manner,  what  I  design  for 
her  at  my  death.  Given  under  my  hand  and  seal  the  day 
and  year  above  written.  hia 

LEWIS  !-i  YANCEY. 

Test,  Lewis  D.  Yahcbt,  Jr."  mark. 

The  Court  below  held  this  to  be  a  testamentary  paper. 
This  decision  is  assigned  as  error. 

W.  A.  Lofton,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

By  the  Court — -Ldiipkiii,  J.  dslirariDg  the  oiMniwi. 

[1.]  Is  the  paper  executed  by  Lewis  Yancey  a  deed,  and 
operative  as  such  ? 

The  doctrine  is  now  too  well  settled  to  need  argnment  tr 
authority  to  sustain  it,  that  an  instrument  may  be  in  the  term 
of  a  deed — signed,  sealed  and  delivered  as  such  ;  still,  if  it 
discloses  the  intention  of  the  maker  respecting  the  posthv- 
mons  destination  of  his  property,  and  is  not  to  operate  aalO 
after  his  death,  it  is  testamentary  only. 

Now  this  p^ier  porporta,  palpably  i^xm  its  fkee,  to  be  tt»' 
mode  adopted  by  Lewis  Yancey,  of  giving  to  Haney  Johnsos 
what  he  designed  for  her  "  at  hii  death,"  and  wh^  ha  di- 
rected to  be  paid  "  out  of  the  general  fond  nf  his  uiiM»  " 
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Was  it  not  reTOCable  in  tbe  lifetime  of  the  maker  ?  Could 
it  interfere  «ith  the  claimB  of  creditors? 

In  the  cue  of  f  oieryAdtn  vi.  Vincent,  {2  Vei.  Jr.  204/ 
S.  a  Bro.  0.  C.  855,)  Mr.  Justice  BuUer  sud,  that  the 
saseB  had  established  that  a  writing  in  an;  form,  whether  a 
deed,  poll  or  indeature,  if  the  ohyious  purpose  is  not  to  ts&e 
j^aee  till  after  the  death  of  the  person  making  it,  shall  oper- 
ate as  a  will ;  and  that  in  one  of  the  cases,  there  were  ex- 
press words  of  immediate  grant,  and  a  consideratioa  to  sup- 
port it  as  a  grant ;  but  as  upon  the  whole,  the  intention  was, 
that  it  should  hare  a  future  operation  after  his  death,  it  was 
considered  as  a  will. 

We  think  there  can  be  no  doubt  that  the  judgment  of  the 
XSrcoit  Court  was  correct. 


Ko.  187. — Blizabkth  Gaither,  plaintiff  in  error,  v$.  Hknbit 
GAiTHBit  and  others,  defendants  in  error. 

.[''1  U^'  ponon  hu  capaeitr  to  maka  &  will,  uid  ft  paper  u  read  over  to  bin 
M  bia  will,  and  he  ligni  it  ai  hii  will,  a  preiumpUoB  arise*  that  be  koows 
the  conteots  of  the  faper ;  bat  tbe  preemption  it  not  a  eonclailTe  one. 
[2.]  A  BOD,  married  but  (till  fouog,  save  a  large  Icgacj  h>  the  children  of 
the  father,  and  whiltt  the  loa  aad  bii  wltt  were  residing  with  tbe  father. 
Tha  wlfa  attacked  the  will,  alleging,  ansngit  other  tfaingi,  that  the  will 
was  procnrcd  by  the  fother,  and  by  the  eierciie  of  nndne  inflnenoc  on  tbe 
son :  Sdd,  that  the  relation  of  parent  and  child,  and  the  residence  of  tha 
•on  under  the  parent's  roof,  were  facts  to  be  taken  into  consideration  by 
the  Jury,  in  determining  the  questions  raised  by  the  laid  allegalions  of 

[3.]  The  Court  was  requested  to  charge  (M  follows;  "That  if  the  Jnry  shall 
Gad,  by  the  evidence,  that  the  testator  was  not  able  1«  criticise,  accnrate- 
ly,  the  terms  and  provision*  of  tbe  will  or  tbe  estates  oeated  thereby,  yet, 
onderBlanding  merely  that  be  was  naking  a  will,  tbat  the  testator  did  not 
hare  BuScienttesUmentary  capacity:"  Zr«Iii,  that  in refiuing  the  request, 
.aeOoortdUrigkt. 
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Caveat  to  will.  On  appeal,  in  Futnam  Superior  Court. 
Tried  before  Judge.  Habdbuan,  September  Term,  I806. 

Urice  T.  Gaither  died  September,  1853,  and  by  bis  will, 
.gare  tbe  wbole  of  his  property  to  hie  wife  for  life,  and  the 
one-half  to  his  brother,-^  and  sistera  at  her  death.  His  widow 
-qualified  as  executrix  ai'  the  will.  Afterwards,  in  1856,  she 
moved  to  revoke  the  probate  of  the  will,  on  the  following 
jp-oandB : 

let.  Because  of  the  want  of  testamentary  capacity. 

2d.  Because  the  will  was  written  at  the  dictation  of  Henry 
Gaither,  father  of  the  deceased. 

8d.  Undue  influence  of  Henry  Gsither. 

Geo.  F.  Pierce,  one  of  the  witnesses  to  tbe  will,  testified, 
.that  he  witnessed  the  will  on  the  night  testator  died ;  testa- 
tor  was  powerfully  excited  in  a  prospect  of  death,  and  an 
«vowed  certMD  asBurance  of  salvation  ;  saw  no  evidence  of 
-delirium  ;  when  the  will  was  spoken  of,  consented  that  hia 
father  and  Luther  Smith  should  reUre  for  the  purpose  of 
writing  it ;  and  when  they  returned,  and  the  will  was  read, 
he  seemed  to  uuderstaad  and  be  satisfied  with  it.  Witneas 
was  sent  for  between  12  and  2  o'clock  at  night ;  the  messen- 
ger went  after  Smith  to  write  the  will ;  testator  was  much 
excited,  and  his  religious  fervor  manifested  itself  by  expres- 
sions of  praise  to  God,  and  in  terms  of  great  afiection  for  his 
wife. 

Dr.  Henry  Gaither  went  to  the  bedside  to  talk  to  him 
about  his  will ;  Dr.  H.  Gaither  first  spoke  of  »  will ;  when 
tbe  will  was  read,  testator  made  no  reply,  but  by  look  and 
gesture,  as  witneas  understood  him,  assented  to  it.  He 
was  told  to  sign  it,  aad  did  sign  it.  I  did  not  consider  him 
in  a  buBiness  frame  of  mind,  or  as  able  to  criticise,  aooa> 
rately,  the  terms,  provisions  and  limitations  of  the  will  or 
the  estate  created  thereby,  but  yet,  as  knowing  what  he  was 
about,  and  as  acting  unders^andingly. 

William  Bass,  another  witness  to  tbe  will,  was  with  tes- 
tator for  an  hour  before  making  the  will;  ooaversed  rfttioB- 
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ally.  After  the  frill  was  read  in  presence  of  Mra.  Gaithett 
testator  asked  his  wife  if  it  Buited  her ;  she  aosvered  that  H 
did,  and  he  then  signed  it.  AVhen  Mr.  Smith  came,  he  and 
Dr.  Gaither  had  some  conrersatioD ;  they  then  went  togethw 
to  the  hedbide  ;  Dr.  Gaither  told  Brice,  if  be  wished  to  make 
a  will,  Mr.  Smith  would  arrange  it ;  the  reply  was  not  heard 
hy  witQesB.  Dr.  G.  then  asked  if  he  wanted  to  dispose  of 
his  property  in  the  manner  he  bad  told  bim,  Dr.  G.  ?  Brice 
said  he  did.  Smith  and  Dr.  G.  then  retired  to  write  thfe 
wiU. 

This  witness  was  asked  if  he  did  not  write  a  letter  to  As- 
hary  A.  Adams,  dated  "Oxford,  Ga.  Oct.  9th,  1855,"  in 
which  he  said,  "  I  waH  present  when  Luther  and  the  old  Dr. 
went  to  Brice's  bed  for  the  purpose,  as  I  suppose,  of  ascer- 
taining the  manner  in  which  he  wished  his  property  disposed'  - 
of."  He  admitted  writing  such  a  letter,  and  supposed  it  was- 
of  that  date. 

LuTHEa  M.  Shitu,  the  other  witness,  confirmed  the  others 
as  to  his  capacity.  Testator  was  highly  excited  religiously ; 
be  did  not  seem  to  be  engaged  about  the  disposition  of  his 
worldly  goods ;  he  thought  and  said  ho  was  dying  ;  Dr.  Hen- 
ry Gaither  dictated  the  provisions  of  the  will  to  witness,  who 
wrote  it.  The  day  after  the  will  was  made,  witnesB  remem- 
bered that  he  was  told  to  give  one-half  of  the  estate  to  the 
wife  absolutely,  and  that  he  bad  forgotten  to  ^ve  her  the 
half  of  the'estate  after  her  life  estate.  He  called  on  Dr. 
Henry  Gaither  and  told  him  of  the  mistake;  he  expressed  a 
willingness  to  correct  it,  and  said  he  wonld  have  it  attended 
to ;  witness  called  two  or  three  times  to  have  it  done;  it  ne- 
ver was  done.  Testator  nsked  his  wife  if  she  was  willing  to 
the  will ;  she  said  she  was  satisfied  with  any  arrangement  he 
might  make.  He  supposes  testator  was  in  a  frame  of  mind 
which  would  admit  of  his  attention  to  business,  bat  not  so 
likely  to  criticise  the  terms  and  provisions  of  a  will  as  be 
.  would  have  been  under  other  circumstances. 

There  was  other  testimony  as  to  his  capacity  during  his 
(dckftess. 
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The  ettveator  offered  in  evidmce  a  bill  of  ne  exeat  filed  by 
the  Gaitbers,  claiming  the  whole  estate  in  retounder,  and* 
praying  a  ne  exeat  againBt  Mrs.  Oaither ;  vbich  bill,  after  it 
was  serred,  was  diBnaieeed  by  complainants. 

Wm.  D.  Luckie,  Ordinary  of  Newton  County,  proved  that 
Dr.  Gaither  propounded  the  will  for  probate,  and  was  the  ac- 
tive agent  in  having  the  same  recorded.  Subsequently,  Dr. 
Guther  brought  Mrs.  G.  Gaither  to  the  honse  of  witness, 
where  she  was  qualified  as  execatrix. 

In  answer  to  the  first  oross-interrogatory,  this  witness  tes- 
tified as  follows  :  "  It  is  usual,  where  ladies  have  the  man- 
agement of  estates,  for  some  male  friend  to  transact  the  most 
of  the  business,  particularly  the  active,  for  them.  Ladies, 
generally,  are  deficient  in  comprehending  and  understanding 
matters  pertaining  to  the  management  of  estates  when  they 
first  undertake  them.  As  far  as  my  observation  extends, 
they  do  generally  rely  on  some  male  friend  for  assistance 
and  direction.  Mrs.  E.  Gaither  said  very  little  when  she 
was  sworn  in;  but  from  what  little  she  did  say,  she  seemed' 
to  understand  as  much  of  the  duties  of  her  office  as  many 
otbera  in  a  similar  situation  having  no  experience.  It  is  a 
common  thing  for  some  male  friend  to  attend  to  the  bosiness 
in  the  Ordinary's  office  for  ladies,  when  they  are  about  to 
undertake  the  management  of  estates.  There  was  nothing 
done  in  this  from  what  is  frequently  done  in  similar  cases.'" 

This  was  objected  to  as  irrelevant.  The  Court  over-ruled' 
the  objection ;  and  to  that  decision  plaintiff  in  error  excepted. 

Caveator  then  c^red  in  evidence  the  letter  Jrom  Bass  to 
Adams,  referred  to  in  the  testimony  of  Bass,  for  the  porpoea 
«f  using  thesameto  impeach  Bass.  The  Court  rejected  it  as- 
evidence,  aad  this  dedsion  is  assigned  as  error. 

It  was  in  evid«nce,  that  almost  the  attire  estate  owned  by 
Brioe  T.  Gaither  he  received  from  bis  marriage  witli  bis  wiflSf 
which  occnrrod  about  two  years  before  his  death.  It  wa*- 
also  proved,  that  testator's  negroes  had  been  working  a  pieee - 
of  land  which  he  got  from  his  father  and  clumad  as  1^  •*■,- 
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■    Imt  ia  hiB  will  lift  land  is  spoken  of  as  the  property  of  lug. 
&ther. 

The  Court  charged  the  Jury  as  follows : 

"  That  the  movant  io  this  cause  is  seeking  to  set  aside  the 
vill  of  testator  on  two  groonda,  viz : 
1st.  Wast  of  testamentary  capacity, 
2d.  Undue  and  illegal  inflaeoce." 

When  the  Jury  retired,  movant's  Counsel  stated  to  the 
Court  that  he  had  omitted  one  of  the  grounds  of  caveat.  The 
Oonrt  offered  to  call  the  Jury  back,  stating  that  he  woald 
charge  on  that  ground,  and  what  his  charge  would  be. 
Counsel  not  urging  the  recall  of  tbe  Jury,  it  was  not  done. 
Srror  is  assigned  on  this  proceeding. 

The  Oonrt  also  charged  the  Jury — 

"  Gentlemen,  something  has  been  Bud,  in  the  argument  of 
this  cause,  about  the  unreasonableness  of  this  will.  The  Court 
charges  you  as  law,  that  a  man  may  make  just  such  a  will  as 
lie  pleases,  even  if  he  thereby  cuts  out  his  wife  and  children ; 
tiiat  whether  this  is  such  a  will  as  yon  or  I  might  make,  un- 
der the  circumstances,  ia  no  objection  to  the  will,  if  testator 
lud  capacity  to  make  the  same." 

The  Ooort  further  charged  the  Jury — 

*'  Gentlemen,  I  have  no  hesitancy  in  expressing  to  you  the 
opinion,  that  the  movant  in  this  case  gets  the  other  one-half 
the  property  not  disposed  of  by  the  will." 

All  which  charges  are  now  assigned  as  error. 

Counsel  for  movant  requested  the  Court  to  charge  the 
Jury  in  the  following  words,  which  the  Court  refused  to 
to  charge — 
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let.  "  TM  if  tJbe  Jury  shall  find,  by  th^  eridence,  thit 
the  testator  was  not  able  to  critioiae,  accurately,  tbe  tanu 
aod  proTieioDB  of  tbe  will,  or  tb»  estatee  created  thei^y; 
yet,  nDderBtaoding  merely  that  he  vae  making  a  will,  that 
tbv  testator  ^d  not  hare  anfficieat  testuaentaiy  edacity." 

2d.  "  That  if  the  Jury  aball  find  said  facts  to  be  tra%  tbe 
irill  must  be  set  aside,  onlesB  the  evidence  shows  that  the  tes- 
tator gave  instructions  in  the  presence  of  witiieoKS  as  to  boT 
be  vished  bis  property  dispoeed  of,  and  tbe  mere  reading  of 
the  will  over  to  tbe  testator,  after  it  vrw  written,  and  bis  aa- 
»Bnt  to  it,  without  more,  does  not  do  away  with  tbe  neceesity 
of  instructions,  especially  if  the  Jury  shajl  find  that  in  addi* 
tion  to  the  inability  of  tbe  testator  to  diBOriminate  ae  to  ths 
WBAonts  of  the  will,  that  tbe  will  was  prepared  by  ^e  father 
of  testator,  who  naturally  had  the  confidence  of  testator,  aiut 
the  children  of  which  father  took  estates  under  Uie  will." 

3d.  "  If  the  Jury  shall  find  that  the  testator  gave  no  in- 

fttrnctious  as  to  tbe  contents  of  his  will,  in  the  beating  of  the 

witnesses,  that  it  is  not  sufficient  to  sustain  the  will,  that  ifc 

"  was  read  over  to  him,  unless  he  understood  the  contents  o( 

tbe,  wilL" 

'Wliiob  3d  charge  tbe  Court  gave  to  tbe  Jury,  but  addeA^ 
*B  follows : 

"  That  if  tbe  Jury  shall  heliere,  from  tbe  endence,  Uiat 
tbe  will  was  read  to  testator,  and  he  had  capacity  to  make  - 
the  same,  he  is  presumed  to  have  kitown  its  contmts/' 

Counsel  for  movant  assigns  as  error  said  charges  and  n^ 
fosals  to  charge,  and  tbe  words  added  to  tbe  reijBest  of 
Counsel  for  movant. 

Cone;  YfunasiEhD;  Adahs,  for  pUuBtiff. 

Nisbbt;  Davis,  for  defendant. 
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By  the  Court, — Benitog,  J.  delivoring' the  opinion. 

The  paper  admitted  to  probate  as  the  vill  of  Brice  T.  Gu- 
*  ther  yna  in  the  following  vnrds : 

■♦*  ObOBOU,  NbWTON  OOITHTY : 

I,  Brice  T.  Gaither,  of  the  State  and  county  aforesaid, 
declare  and  publish  the  following  to  bo  my  last  will  and  tee- 
tament : 

I  desire,  in  the  first  place,  that  all  my  debts  be  paid  a8 
soon  as  it  can  be  conveniently  done. 

Secondly.  That  •  shonld  there  be  horn  anto  me  a  posthu- 
mooa  heir,  or  heim,  that  in  that  event,  my  estate  he  equally 

■  divided  between  my  wife,  Elizabeth  Gaither,  and  said  heir  or 
>  heira ;  but  shonld  no  heir  be  bom  of  siud  wife  unto  me,  that 

■  my  wife  have  a  lifetime  interest  in  the  whole  estate;  but  at 
her  death,  one-half  of  said  estate  I  beqneath  to  my  brothers, 
Augustus  Longstreet  Gaither,  Eli  D.  Gaither,  William  H. 
Gaither,  Herbert  B.  Gaither  and  Alexander  Means  Gaither, 
and  ny  Bisters,  Mary  Kead  Gaither  and  Margaret  Ella  Gai- 
ther, to  be  equally  divided  between  them.  It  is  my  wisb  ^ 
that  none  of  the  negroes  helougiug  to  my  estate  should  b« 
sold  anlesB  it  shall  be  found  necessary  in  order  to  prevent 
tbe  separation   of  hosband   and  wife,   or  except   tn    cases 

-of  habitoal  insubordination.  I  wish  that  my  father,  if  it  be 
-a^eeable  to  his  feelings,  permit  my  negroes  to  remain  on  hii 
&nn,  at  the  place  where  they  now  are,  until  they  can  be  re- 
moved to  some  Other  suitable  place. 

And  I  do  hereby  nominate  and  appoint  my  beloved  wife, 
Elizabeth  Gaither,  to  be  my  sole  executrix. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  the  16th  September,  1858. 

BRICE  T.  GAITHER.  [l.  s.} 

-   ^B«d,  rinlod,  dMltted  and  publiih«d  in  the  preseDee  of 
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nil,  the  snbBcriberB,  who  eubacribed  in  the  presence  of  the  tes- 
tator, and  in  the  presence  of  each  other. 

GEO.  F.  PIERCB, 
LUTHER  M.  SMITH, 
WM.  A.  BASS.' 

The  moUon  to  set  uide  tiie  probate  was  founded  on  the 
three  grounds  mentioned  in  the  foregoing  statement  of  th« 
facta,  and  also  on  another,  to- wit :  that  Mfb.  Gaidier  did  not 
participate  in  the  proceeding  for  probate ;  that  the  paper  was 
proponnded  for  probate  bj  Henry  Gaither  withoat  eonsulta- 
iion  with  her,  and  without  anthorit;  from  her. 

The  first  exception  was,  to  the  admiseion  as  evidence  of 
the  answer  of  Lnckie  to  the  first  crossMjuestioa  pot  to  hin. 
IVas  that  whole. answer  irrelerant? 

One  of  the  issoes  was,  whether  Mrs.  Gaither  participated 
in  the  proceedings  for  probate  ? 

A  part  of  this  answer  amounts  to  a  statement,  that  Mn. 
Gaither  was  "sworn  in"  as  executrix.  But  if  she  was  sworn 
in  as  executrix,  she  did  parUcipate  in  the  proceeding  for  pro- 
bate. 

This  part  of  tho  answer,  therefore,  wa$  relevant  to  the  u- 
ane  last  aforesaid. 

As  to  the  rest  of  the  answer,  my  own  opinion  is,  that  it 
was  not  admissible.  Judge  Lunpein,  the  only  other  mem- 
ber of  the  Court  presiding  in  the  case,  inclines  to  think  that 
it  was  admissible. 

The  second  excepUon  raises  the  question,  whether  die  let- 
ter of  a  witness  may  be  read  in  evidence  to  impeach  his 
credit,  if  the  letter  has  not  been  previoasly  exhibited  to  him? 

This  is  an  important  practical  question;  but  yet,  it  was 
submitted  to  the  Court  almost  without  argument.  After  be- 
stowing a  good  deal  of  labor  on  the  question,  we  have  not 
been  able  to  satisfy  ourselves  as  to  the  answer  it  sbonid  re- 
ceive. And  therefore,  as  the  decision  of  the  qoestion  ia  not 
indispensable  to  either  side,  we  pos^one  it  for  a  full  Coiul. 

The  next  exception  was,  to  the  onuBnon  of  ,tlw  OoBCt  t* 
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<duurge  the  Jury  on  one  of  the  grounde  of  the  motion  to  set 
uide  the  probate.  If  there  was  an;  error  in  this  omission,. 
the  Coonael  for  the  plaintiff  in  error  waired  it.  The  Court 
offered  to  recall  the  Jar;  and  charge  them  on  the  point,  aai 
stated  what  its  charge  would  be.  The  Counsel  for  the  plain- 
tiff in  error  failed  to  avail  themselves  of  this  offer.  And  in 
d<Hng  BO,  the;  wuved  their  right  of  complaint.  If  the;  had 
accepted  the  offer,  the  whole  ground  of  objection  .would  haTft 
been  immediatel;  taken  from  under  tbrm.  B;  not  accepting 
the  offer,  the;Bhowed  that  the;  preferred  the  Jnr;  to  go  un- 
charged on  the  point,  rather  than  to  receive  the  charge  which 
.the;  knew  the  Court  bad  in  store  for  the  Jur;. 

One  of  the  charges  of  the  Court  was  as  follows:  "Gentle- 
men, I  have  no  hesitanc;  in  expressing  to  you  the  opinion, 
that  the  movant  in  this  case  gets  the  other  one<half — the 
property  not  disposed  of  b;  the  will." 

This  charge  was  occasioned,  it  is  probable,  b;  the  follow- 
ing facts  disclosed  by  the  evidence :  Brice  T.  Gaither  gave 
instructions  for  the  guidance  of  the  person  who  was  to  write 
his  will;  and  a  p^rt  of  the  instructions  was,  that  a  bequest 
should  be  inserted  in  the  will  conveying  to  hb  wife,  abso- 
lutely, one-half  of  the  whole  of  his  property.  The  person 
who  drew  up  the  will  forgot  to  insert  this  bequest  in  the 
draught  The  draught  was  read  over  to  Brice  T.  Gaither, 
and  he  signed  it  without  adverting,  in  any  way,  to  its  not 
containing  this  bequest. 

From  these  facts,  it  was,  no  doubt,  argued  to  the  Jur;  for 
Mrs.  Gaither,  that  Brice  T.  Gaither,  at  the  time  when  he 
aigned  the  will,  had  not  sufficient  capacit;  left  to  perceive 
the  absence  of  this  bequest ;  or  that  if  he  had,  be  was  so- 
much  under  an  undue  influence  proceeding  from  bis  father 
that  he  could  not  make  the  absence  of  the  bequest  a  reason 
for  declining  to  sign  the  will. 

Now  the  charge,  it  is  likely,  is  what  th^  Ooart  considered 
aa  called  for  by  these  facts,  and  this  argument  drawn  from 
them ;  and  it  seems  to  hare  been  intended  by  the  Ooart  && 
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MButhing  which  th«  Jnrj  ver*  to  take  6s  a  c<Huplete  anairar 
t«  the  argument. 

In  thiB  Tiev  of  the  oharge,  vaa  the  charge  i^;btf  Thrt 
d)ip«DdB  aptn  this :  I^  Brioe  T.  Gaitber  know  that  the  lav 
'  ma  what  the  eharge  stated  it  to  be,  vis :  Saefa  that  it  woaM 
4^  to  Mrs.  GaithMr  t^obiUf  of  his  estate  not  dii^Kmdf^l^ 
the  irlUf  For  it  it  bmo^M,  that  if  Brioe  T.  Gaither  «d 
■fot  know  that  die  law  would  do  this,  that  the  law  woaM  d> 
it  «oald  not  in  any  way  bare  affeeted  his  oonduct. 

Now  whether  Brioe  T.  Gaither  did  or  did  not  know  this  of 
UM  law,  Was  a  qneStioB  of  faet,  and  Uierefbre,  a  question  for 
4he  Jury. 

The  oharge,  therefore,  we  think,  was  not  fall  enough.  We 
-think  that  the  charge,  after  stating  as  it  did,  what  the  law 
•was  as  to  the  undisposed  of  property,  should  have  added,  that 
if  Brice  T.  Gaither  knew  that  such  was  the  law,  the  fset 
ironld  go  &r  towards  being  an  answer  to  the  argument,  that 
ids  signing  a  will  which  did  not  oootain  the  bequest  sfuv- 
mid,  was  evidenoe  of  incapacity  or  of  andue  infiaenoe ;  bnt 
'  that  if  he  did  not  know  that  snoh  was  the  law,  then  that  such 
was  the  law,  would  not  go  any  part  of  the  way  towards  an- 
awering  that  argument  j  and  that  in  that  case,  the  valne  at 
the  argument  was  to  be  determined  by  comparing  the  facia 
on  which  the  argument  was  founded  with  the  other  facts  in 
-evidencsk 

One  of  the  requests  of.  Mrs.  Gaither's  Counsel  was,  thit 
the  Court  would  charge  as  foltows :  '*  If  tte  Jury  shall  find 
tlUitthe  testator  gare  bo  lastmctioiiB  aato-the  contents  of 
his  will  in  the  bearing  of  the  witnesses,  that  it  is  not  suffi- 
'ifient  to  sustain  the  will  that  it  was  read  over  to  him,  onlesB 
he  understood  the  contfoits  of  the  will."  And  this  the  Cotot 
did  charge,  but  with  the  following  addition  :  "  That  if  the 
Jury  shall  believe,  from  the  evidence,  that  the  will  was  read 
to  testator  sad  he  had  capacity  to  ttakfe  the  same,  he  is  pre- 
stnited  to  have  knofm  iHa  contents.".  We  take  it  Cor  graatdl 
that  the  Oonrtmesnt  by  this,  t^t  if  Gai^r  had  vapadty  t» 
aakeairiU,  and  (Us  wUl  wn  read  to  Urn,  tkea  »pnal^p« 
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tionuoBe  thftthe  knew  the  coste&tB  of  tiiiavil],  uidtliat 
the  *pi<i8iuaiptioa  iraa  one  not  to  be  affeebed  hy  snj  of  th* 
ether  things  oontained  in  the  enijence ;.  that  ie,  that  the,  pr»- 
>inH>tioD  mu  ft  eoBoIouTe  om. 

b  it  true,  then,  that  if  a  pentm  haa  oi^cit;  to  make  ft 
viU,  wd  a  p^ier  is  read  over  to  him  as  his  will,  aodhettgav 
the  paper,  that  it  is  to  be  oonolnsirel;  presniaed  that  hekocmy 
tlie  contents  of  the  paper  ?  We  think  not.  In  snch  a  eaW|  ft 
I^esamption  that  the  person  knows  the  contents  of  the  paper, 
does,  no  donbt,  arise,  bnt  then  this  presnisptint  is  one  that 
is  open  to  rebattal ;  and  one  for  the  purpose  of  rebattiQg 
-which,  resort  maj  be  had  to  all  the  facts  of  the  ease  ia 
search  of  rebntting  matter.  Zaehariae  vs.  Collet,  (8  PAal 
Heel  Rep.  176.) 

Say,  then,  that  although  the  facts  that  Bnce  T.  Goither 
wsa  a  person  capable  of  making  a  will,  and  that  this  papw 
-was  read  oTor  to  bim  as  bis  will,  raised  the  presumption  tjii^ 
lie  knew  the  contents  of  the  will ;  yvi,  that  tha  jv eaumptiiw 
thus  rused  wa»  subject  to  rebuttal,  the  question  is,  was  thens 
aaythiog  in  the  endence  to  require  of  the  Jury  to  consider 
the  question,  whether  the  presumption  was  not  rebutted? 
And  the  answer  is,  that  there  were  seTera).  To  these  I  wi)|i 
now  refer. 

A  part  of  the  testimony  of  one  of  the  witnesses  vas  aa  £i4r 
lows:  "  When  I  wtered  ihn  room,  I  found  the  t«etator  ■^ih 
erfnlly  excited  in  a  prospect  of  death,  and  Itn  avowed,  eec' 
tain,  assurance  of  salvaUon";  "he  was  ptrtmgly  woiteda^ 
tite  prospect  of  death,  and  professed  to  be  triamphaotly  faa{»- 
fy";  "  he  did  say  and  think  he  was  dying" ;  "hedidsay,i9 
reference  to  bis  soul's  welfare,  that  he  was  in  bis  right  mind, 
tud  not  deluded.  And  his  religious  fervor  did  manifest  itself 
by  expreasions  of  praise  to  God,  and  in  tenns  of  great  affopr 
^oafoE  his  wife," 

Now  I  tjiink  that  it  may  be  assumed  that  the  attcoitua 
Tlbich  a  niivd,  in  suoh  a  condition  as  this,  would  be  likely  ti9 
Zrastow  upon  the  reading  of  say  paper  that  concerned  qnjy 
«a  Affair  Qf  ttos  wwrld,  ^oold  t>e,  to  s^ne  extw$,  f^bla  va^ 
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lEtfal,  waveriDg  and  dirided.  If  so,  then,  in  proportioo  to- 
the  extent  to  which  the  attention  wonld  be  thus  affected; 
wonld  the  weight  of  any  facts  going  to  show  that  each  mind 
did  not  comprehend  the  contents  of  the  paper  be  increaM^ 

And  there  were  facts  in  this  case  which  went,  more  or  leas, 
to  show  that  Brice  T.  Gaither  did  not  comprehend  the  cod- 
tenta  of  the  paper  which  was  read  to  him. 

For  it  was  in  the  evidence,  as  we  have  already  seen,  that 
Brice  T.  Gaither  gave  iDstmctions  as  to  what  his  will  was  to 
contain,  and  that  one  of  the  things  which,  according  to  the 
instructiona,  it  was  to  conttun,  was  a  beqnest  to  his  wife  of 
one  half  of  all  his  property  ;  and  yet,  that  althongh  the  pa- 
per prepared  under  the  instructions  did  not  contain  that  be- 
qnest, he  signed  it  as  though  it  did. 

And  it  was  in  the  evidence,  that  he  had  claimed  as  his  own. 
the  piece  on  which  he  was  keeping  his  negroes ;  and  that 
althongh  the  paper  recited  or  assumed  that  this  place  was 
his  father's,  he  yet  signed  the  paper  as  though  it  contained 
no  snch  recital  or  assumption. 

It  was  also  in  the  evidence,  that  the  person  to  whom  he 
gave  the  iostrnctions  was  his  father,  under  whose  roof  he  and 
his  wife  were  residing,  and  that  he,  though  of  age  and  mar^ 
lied,  was  still  a  yonng  man ;  and  that  the  iostrootioiia  fo* 
4he  will,  the  writing  of  the  will,  and  the  reading  of  the  will 
to  the  testator,  most  all  have  taken  place  within  an  hour  or 
some  other  short  space  of  time— =-act  following  act  in  rapids 
saccession.  Under  such  circumstances,  might  not  Brice  T, 
Oaither  have  felt  that  he  would  be  safe  in  taking  the'  paper 
on  trust  7  If  he  did  so  feel,  it  is  not  unlikely  that  he  gare 
.  but  a  negligent  attention  to  the  reading  of  the  wiU. 

These  were  facts  sufficient  to  require  of  the  Jury,  that  they 
should  take  up  and  consider  the  question,  whether  the  pre- 
sumption  was  not  rebutted — the  presumption  that  Biice  T. 
Oaither,  bein^  a  person  of  sufficient  capacity  to  make  %  will, 
snd  having  had  this  will  read  over  to  him,  knew  the  contents 
of  this  will. 

£1.]  We  think,  therefore,  that  what  the  Court  skgi^  hftv*- 
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told  the  Jxay  is  this :  that  if  Brice  T.  Oaither  was  a  petsoD 
of  capacity  to  mak«  a  will,  and  tbia  paper  was  read  over  to- 
Um  and  he  signed  it,  a  presnmption  arote  that  he  knev  the 
oonteots  of  the  paper,  bnt  that  the  preeamption  was  one  snb- 
ject  to  r«bnttal ;  and  that  recourse  might  be  had  to  all  tbe 
facts  in  eridence,  in  search  of  matter  for  its  rebttttal. 

In  one  part  of  the  charge,  the  Conrt  said  that  **  in  deter- 
mining whether  testator  was  nndul;  influenced,  tbe  Jury  must 
consider  big  capacity  at  tbe  time,  his  strength  or  weakness, 
of  character,  and  his  general  order  cf  mind." 

[2,]  Although  we  agree  with  the  Conrt  below  in  what  it 
thus  said,  yet  we  think  that  tbe  Court  might,  with  propriety, 
baye  gone  further,  and  told  tbe  Jury  that  tbey  ought  also  to 
consider  the  relation  of  father  and  son  existing  between  tbe 
testator  and  Henry  Gaither,  whose  children,  mostly  minors, 
w«re  made,  by  tbe  will,  to  take  the  half  of  what  might  remain 
of  the  estate  at  Mrs.  Qalther's  death  ;  and  the  fact,  that  at 
the  time  when  the  will  was  made,  and  for  some  time  before, 
the  son  and  his  wife  resided  under  the  roof  of  tbe  father — 
the  son,  though  married,  being  still  quite  a  young  man. 

Gifts  by  the  child  to  the  parent — the  ward  to  the  guar- 
dian— the  principal  to  the  agent — 'the  cestui  que  tru»t  to  the 
trustee — and  similar  gifts,  between  persons  holding  a  similar 
relation  to  each  other,  labor  under  tbe  suspicion  of  having 
been  obtained  by  the  douce  by  an  abuse  of  tbe  influence 
which  tbe  relation  gives  him  over  the  donor,  {ffuffuenin  vs. 
Scuely,  14  Vei.  273;  2  White  and  Tudor,  430;  Ingram 
vt.  ■%««,  3  Sect.  B.  167.) 

And  that  the  gift  may  happen  to  be  to  the  children  of  the 
parent,  of  the  guardian,  &c.  instead  of  to  tbe  parent,  to  the 
goardian  himself,  &c.  does  not  take  the  gil^  out  of  this  species  of 
suspicion,  however  it  may  weaken  the  quality  or  degree  of 
the  suspicion.  Parents  will  do  nearly  as  much,  if  not  quite 
as  much,  for  their  children  as  they  will  do  for  themaclveB. 

One  of  the  requests  made  of  the  Court  by  Mrs.  Gaither's 
Counsel  was,  to  cboi-ge  tbe  Jury  as  follows:  "That  if  the 
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t(M7  ahall  find,  by  the  avicUooe,  tLat  the  testator  was  aot 
M>le  .to  crilioise,  aoourately,  the  tenna  and  proviaioos  of  th» 
sill  or  the  estates  created  therebj;  jet,  iinderstaiidiqg 
nfiECly  that  he  was  making  a  will,  that  the  testator  did  oot 
b*re  «uffioieDt  testamentary  o^tadty."  This  request  the 
Court  refused.     Was  the  refiisal  primer  t 

[8.]  Whoever  has  capacity  enough  to  onderstaad  comnKn 
Ideas,  when  plainly  ezpressed,  has  capacity  enough  to  make  a 

Godolphin  says,  "  Here  note,  that  hy  the  Uws  of  Uiis  land, 
he  that  ean  measure  a  yard  of  cloth,  or  rightly  name  the 
days  of  the  week,  of  beget  a  child,  shall  not  be  accoonted  an 
idiot  or  a  natoral  fool ;  yet,  it  will  not  be  indispntably  grant- 
ed  that  an  aot  so  natural  as  the  begetting  of  a  child  can  s» 
qualifie  a  natural  foot  as  to  render  him,  in  the  charitable  con- 
ftruotion  of  law,  testable ;  for  if  he  be  such  a  natural  fool  aa 
(hat,  though  of  lawfal  age,  he  cannot  declare  of  abont  what 
age  he  is,  nor  number  twenty,  nor  knoweth  his  natural  pa- 
rents  by  their  sereral  names  and  relations,  or  the  like  essie 
questions,  such  an  idiot  is  undoubtedly  intestfible.  Kotwi^ 
standing  all  whioh,  if  it  may  appear  by  sufficient  circumstaa- 
oes  and  oosjeotnres  that  such  idiots  had  the  use  of  reasoa 
Asd  understanding  at  snob  time  as  they  did  make  their  testa- 
Bent,  then  are  such  testaments  good  at  law.  And  yet,  if  he 
be  an  idiot  indeed,  albeit  he  may  make  a  wise,  reasonable 
and  sensible  testament  as  to  the  matter  of  it,  yet  it  will  be 
TOld."     (Orph.  Legacy,  25.) 

Now  a  man  may  have  the  degree  of  capacity  here  indicated, 
and  more  too,  and  yet  not  be  able  to  "  criticise  accurately" 
the  terms  and  provisions  of  a  will ;  for  whatever  be  the  im- 
port of  the  expression,  "  to  criticise  accurately  tho  terms  and 
provisions"  of  a  will,  that  import  must,  at  least,  be  some  men- 
tal feat  of  greater  difficulty  than  that  of  understaadiOg  oom- 
mon  ideas — "  easie  questions" — when  expressed  with  the 
common  degree  of  plainness. 

It  is  not  necessary  to.  advert,  particularly,  to  the  othe^«z-. 
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eeptionB.     They  are  sach  that  the  disposition  which  has  bees 
made  of  these,  is  a  sufficient  disposition  of  then. 
A  new  trifti  ie  granted. 


Mo.  188. — Lewis  P.  Harwell  and  another,  plaintiffs  in  er*- 
ror,  fw.  JoHiT  6.  Frcm,  fbr  the  use,  kc.  defendant 

{I.J  Tb«  teoiUl  of  th«  ptymeiit  of  the  cansidentUoD  inanej  in  a  dreil,  ^OM 
not  Ml  wltbiD  Ute  ml*  bj  irhkb  di«  putj-  it  eitopped  t«  denj  it 

[2.]  A  cnditor  who  hu  obtained  judgmant  ogainat  hii  d«bl«r,  and  Icvletf' 
hii  ciecutioD  upon  propertj  mortgaged  to  other  penoDr  aaCMiat  to  bia 
Jadgmcat,  and  which  morlgnges  were  not  forechMBdat  tkr daW af Iba 
lerj,  can  only  aell  the  property  sol^ect  to  the  mortgage  lien,  or  what  is 
Dinally  called  the  equity  of  redemption  of  the  debtor,  ntileaa  the  mor^a- 
geo  preTioaaly  agrees  to  ab«Ddo»h]i  lien  aad  ■a9<9rtb«'eBtir«tiiten«t  ia- 
tbe  property  to  he  sold,  camiuK  in  for  diitribution  of  the  proteeda ;  aDtf* 
therefore,  such  creditor,  nnil  not  tbe  mortgagee,  ii  entitled  to  the  proceeds 
oftbeiale  noderb-nch  eieciition. 

Case,  &c.  in  Putnam  Superior  Coxn-t.  Tried  before  Ji)4^ 
HABBHMAif,  S^ember  Term,  1866. 

This  ffas  an  action  brought  by  John  E.  Fitts,  as  Sheriff, 
fbr  tbe  me  of  simtir;  plaintififa  in  fi.  fas.  against  one  W.  A 
Lee,  for  the  recovery  of  tbe  purchase  money  of  certain  tte- 
groes  sold  as  the  property  of  defendant  in  fi.  fa.  It  appeMU^ 
ed  that  the  negroes  were  mortgaged  to  Harwell  t  CallaWVfl 
These  mortgages  were  foreclosed  prior  to  the  sale.  The  ne- 
groes were  sold  under  general  Judgments,  and  at  the  s»1e 
Harwell  &  Callaway  gave  nottoe  to  the  bidders  of  their  morti- 
gages.  They  bought  the  negroea  for  $1,500.  In  settling 
■with  the  Sheriff,  they  deducted  the  amount  of  their  mortgage 
^t«,  and  paM  him  the  balance  of  the  hid  in  coflh,  and  he 
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gave  them  a  bill  of  aale,  ackuowledgiag  the  receipt  of  the 
purchase  money. 

CoQDBel  for  Harwell  &  Callaira;  reqoeated  the  Conrt  to 
charge — 

Ist  "  That  if  the  Jury  beliered  the  pluntififl  exeented 
the  bill  of  sale,  he  cannot  now  deny  the  receipts  of  the  mo- 
ney." 

2d.  **  That  if  the  mortgage  was  foreclosed  before  the  day  of 
Bale,  the  purchase  by  defendants,  of  the  negroes,  did  not  ex- 
tinguish the  debt,  bat  the  mortgagees  have  the  right  to  took 
to  the  fund  arising  from  the  sale  for  payment  of  their  debts." 

The  Conrt  refnsed  so  to  charge,  and  error  is  assigned 
thereon. 


NiflBBT ;  Adahs  &  Davis,  for  pliunti^ 

WmOFiBLD ;  Hudson,  for  defendant. 

J9y  the  Court. — LvMPKiN,  J.  delireriog  the  (^>uuon. 

[1.]  Was  the  Conrt  right  in  refnsiiig  to  charge  the  Jniy, 
upon  the  proof  in  this  case,  that  if  they  believed  the  plaintiff 
exeented  the  bill  of  sale  to  the  defendants,  aoknowledging 
upon  its  face  the  recu pt  of  the  pnrobase  money  from  them, 
be  is  estopped  from  denying  it  ? 

Whether  the  recital  in  a  deed  ot  conveyance  of  the  pay- 
ment of  the  conuderation  mcmey  falls  within  the  mle  by 
which  the  party  is  estopped  to  deny  it,  or  belongs  to  the  ex- 
ceptions, and  is,  therefore,  open  to  opposing  or  explanatoiy 
proof,  is  a  vexed  question  in  the  bookB.  The  English  ConrU 
have  inclined  to  regard  euch  recitals  as  conclnsire  evidence 
of  payment,  and  binding  the  parties  by  estoppel ;  yet,  in  one 
of  the  earliest  cases  reported,  Mowntree  va.  Jaeob,  (2  T<m»-  ■ 
ton,  141,)  Chief  Justice  Manifield  said :  "  I  still  have  great 
doubts  on  my  mind  which,  perhaps,  has  been  biassed  by  nj 
practice  in  Courts  of  Equity."     "My  brottora^"  < 
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]»B  LordBhip,  "  are  all  of  opinioa  that  &  verdict  could  not 
stood,  if  obtained  againat  the  evidence  of  that  deed,  and  the 
Teoeipt  indorsed  on  the  back  of  it  for  the  money ;  and  con- 
sequently, the  verdict  alread;  found,  according  to  the  legaL 
■operation  of  those  instrameDtB,  muet  be  supported." 

And  this  deciuon,  thus  grudgioglj  made,  is  the  authority 
t^n  irhich  the  case  of  Samptou  vt.  Oorkey  (6  Bain  ^  Al~ 
der.  606,)  was  adjudged,  and  the  two  together  are  cited  as 
p/ecedents  in  support  of  the  next  oaae  of  Baker  vi.  Bewy, 
(1  Bam.  ^  Creu.  704,)  and  so  on. 

We  tbtnk  ve  may  safely  assume,  that  while  the  weight  of 
authority  is  in  favor  of  the  doctrine  in  England,  still,  there 
ms  no  such  settled  rule,  even  there,  as  to  this  point,  at  the 
time  of  our  Revolution,  ss  to  make  it  of  binding  obligation 
upon  the  Courta  of  this  State. 

The  American  States  have,  with  overwhelming  concur- 
rence, treated  the  recital  of  the  payment  of  the  pnrehase  money 
like  the  mention  of  the  date  of  the  deed,  the  quantity  of  luid 
and  other  matters  incidental  and  collateral  to  the  principal 
tiling,  and  which  may  be  eupposed  not  to  have  received  the 
deliberate  attention  of  the  parties ;  and  consequently,  while 
the  grantor  is  estopped  from  denying  the  conveyance,  yet» 
the  recital  is  considered,  ai  mott,  but  prima  facie  evidence 
only  of  payment  in  an  action  of  assumpsit  to  recover  the 
price  which  is  yet  unpaid.  And  in  some  of  the  Courts  it  is 
not  even  deemed  sufficient  to  cast  the  onus  upon  the  grantor. 
I  will  refer  to  a  few  of  the  leading  cases.  In  MassachusettSy 
(Wilkituon  v».  Seott,  17  Man.  B.  249;  Clapp  vs.  TerreO^ 
20  Pick.  247;  Livermore  vt.  Aldrieh,  5  Ctuh.  431.)  la 
Maine,  {SckiUnger  vi.  McOann,  6  Greenlf.  364;  J^ler  vs. 
Carlton^  1  Greenlf.  175;  Emmo»»  vt.  LiUlefield,  1  Shepl. 
233;  Burbank  vt.  Gould,  3  Shepl.  118.)  In  Vermont, 
Beach  vs.  Packard,  (10  Vermt,  96.)  In  New  Hampshire, 
{Morte  vs.  Shattuck,  4  New  Hamp.  229;  Pritchard  v>. 
Brown,  Id.  397.)  In  Connecticut,  Belden  vt.  Seymou,r  (8 
Conn.  304.)  In  New  York,  {Shepherd  vi.  Liitle,  14  John*. 
-210;  Bowen  vt.  BeU,  20  Johna.  388;   Whitheckvs.  Whib- 
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b*ek,  9  Cowen,  36fi;  MtOna  vs.  Pumont,  16  Wmd.  460.) 
In  FenuBylvania,  {Weigl«!f  vs.  Weir,  1  8erg.  ^  Rawh  311; 
Watson  vs.  Blaine,  12  Stty.  ^  2taiP.  181 ;  </a«t  tt.  Ihuffk- 
erlpt  8  IToMi.  151.)  Is  Maryltuid,  {ff^4on  vs.  Thomas,  i 
Bar.  ^  aiU.  189;  Singarvs.  ffentUrson,  1  Bland,  eh.  28^ 
289.)  In  Virginia,  (l/^ttal  vs.  BM,  4  Ssn.  f  Uwr.  US  ; 
iloFMy  vs.  Alexander,  1  Acmdtflf  A,  219.)  In  Sont^  Cuoli»- 
na,  Ourrj/  vs.  Ltftes,  2  Mill  404  ;  Cfarret  vs.  iStaart,  1  M9- 
Gn-^  fil4.)  In  Alabuoa,  Mead  vs.  SUger,  (5  Porter,  498. 
SOT.)  In  Tennessee,  JimMOT.  Ward,{l(i  Yerger,  i&i,l%9.) 
InKeBtnekf,  [BvOehinson  vs.  Sinclair,  1  Monroe,  291,  298; 
QvUy  vs.  Chn^bs,  1  J.  J.  MarshaU,  389.)  In  Korth  Gmo- 
Ibft,  the;  BMm  still  to  hoM  that  &  reoolpt  under  the  sohI  <tf 
ttie  party,  and  not  open  to  explanation  in  a  Court  of  Law. 
{Brockett  vs.  Foscue,  1  Hawks,  64;  Spiers  vs.  Olajf,  4 
Banks.  22,  and  Jones  vs.  Lasser,  1  Bev.  f  Batt.  452.) 

Bat  alt  tJie  eases,  SngliBh  and  American,  concede  tint  the 
rtmedy  m  Bqttity  is  ample.  Will  it  be  insisted  that  at  diig 
day.  Anno  Domini  1856,  a  party  viU  be  compelled  to  resort 
t9  Chanoery  for  this  purpose  merely  ?  And  wi^  a  Ml 
Inowlodge  of  tlw  kuowa  and  onirersiU  praotioe  and  under- 
steodiog  among  our  people  npon  this  snbjeot,  would  die 
Oonrts  of  JosUoe  tolerate,  for  a  moment,  the  idea  tliat  soeb 
fepmal  aoknowledgae&ta,  which  are  a  mere  ceremony,  can- 
Dttt  be  rebatted  ?  For  myself,  1  do  not  beliere  that  they 
ehoold  be  held  as  a  presnraption  even  of  payment  against  the 
adler.  It  is  well  eetablished  that  yon  may  explain  a  rec^pt 
f«r  money ;  uul  why  not  the  reoeipt  of  money  otmfeaeed  in  a 
deed? 

Settle  each  a  principle  and  look  at  the  oonaeqnenoe. 
Where  cash  is  not  paid,  notes  of  hand  are  most  nmally  givett 
for  land;  but  they  are  of  no  higher  nature  than  verbal  pro- 
mises,  and  are  classed  among  parol  contracts.  If  the  deed 
expresses  that  the  consideration  was  pud  in  hand,  wonld  it 
not  prevent  snch  notes  from  being  recoverable  ?  Certainly, 
npoD  the  doctrine  contended  for.  The  defendant,  by  sbow- 
Id^  that  they  were  given  for  the  land  or  other  jffoperty  cos- 
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reyed,  uid  bj  abowiog  that  tbe  consideratioa  v»s  cosfeeMdl 
to  be  paid  by  the  deed,  ironld  necesssril;  defeat  a  rec«iwry 
by  the  higber  proof  arising  from  the  deed  I  7or  one,  I  am* 
nnvilliog  to  go  back  to  the  black  broth  and  innt  onmBocy.' 
sf  Sparta. 

Hoi  Uie  defendatttfl  iT«e  not  entitled  to  the  charge  re- 
qoMted,  for  another  reason.  Kichard  F.  DavU  testified,. 
thAt  he  was  present  at  the  settlement  when  the  prooeeds  of ' 
the  sale  wcto  paid  oat  by  the  Sheriff  on  the  erening  of  the 
day  of  aaJe,  and  that  the  defendants  only  pud  to  the  Sheriff 
the  difference  between  the  amount  of  the  pnrohase  nitniey 
and  the  agf^egate  sum  due  upon  their  mortgages.  Ko  ob- 
jection was  made  to  this  parol  proof  at  the  time  it  was  of- 
fered, and  no  motion  made  to  withdraw  it  from  the  Jory. 
We  respectfolly  enhmit,  that  under  these  cireumatuiees,  H 
was  not  competent  for  the  Court  to  defeat  the  plaintiff's 
right  of  recovery,  by  instructing  the  Jury  aa  asked ;  that  that 
conld  not  be  done  which  had  actually  been  done,  vithoat  ob- 
jection on  the  part  of  the  defendants. 

There  is  still  a  broader  ground  upcm  which  to  justify  the 
lelnsal  by  Judge  Ha&dbiiah  to  give  the  charge.  The  taati- 
taaiDj  shows  that  the  Sheriff  oonsidwed  the  purchase  Aioney 
as  paid,  and  that  he  settled  with  the  defendants  for  the  amonnt 
of  their  mortgage  fi,  fa».  and  that  the  aotion  is  snbBtantially 
brought;  and  if  it  is  deficient  in  Usna,  it  can  be  amended  at 
aoy  stage  of  the  proceeding  to  recover  this  fund  back  as  ha- 
ving been  wrongfully  extended  or  paid  by  mistake.  If  the 
aioT^age  exeentiona  were  not  entitled  to  the  prooeeds  of  the 
property,  cui  the  defendants,  ex  equo  et  ben&y  retain  it  ?  Im 
the  judgment  of  this  Court,  the  deotrine  of  seals  and  estop- 
pels has  noUiing  to  do  with  the  real  facts  and  merits  of  this 
case. 

[^2.]  The  other  charge  requested  was,  that  if  the  Jury  be- 
lieved that  the  mortgage  to  defendants  was  foreclosed  before 
the  day  of  sale,  then  the  purchase  by  the  defendants  of  the 
mortgage  property,  did  not  extinguish  the  mortgage  debt;. 
J»ut  the  nortgi^ees  bare  the  right  to  look  to  the  fond  a 
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from  the  ssle  of  th«  mortgage  proper^,  for  the  pajment  of 
their  debt. 

W&s  the  Court  right  in  refusing  to  gire  this  charge? 

One  of  the  mortgages  seems  to  have  been  foreclosed  on  the- 
25th  day  of  May,  1854,  and  the  other,  on  the  6tli  of  Jime^ 
1854,  the  day  of  the  sals.  It  is  in  proof  that  notice  woe  gi- 
ven, on  the  day  of  sale,  of  the  mortgage  liens  upon  the  pro- 
perty by  Lewis  P.  Harwell,  for  himself  and  Callaway ;  and 
that  persons  who  attended  the  sale  for  the  p&rpose  of  bidding 
for  the  negroes,  were  prerented  from  doing  so  on  account  of 
this  notice.  Shall  the  mortgagees,  under  sach  circnnutan- 
-ces,  be  permitted  to  abandon  their  lien  on  the  property  and 
look  to  the  proceeds,  they  themselrea  having  become  the  pnr- 
^hasers?  To  do  so  would  be  to  enable  them  to  perpetrate  a 
fraud  in  fact,  to  the  prejudice  of  the  defendant  and  other  credi- 
tors. Such  a  course  cannot  receive  the  sanction  of  a  Court 
«f  Justice. 

We  have  been  entertained  and  instructed  by  an  argument 
submitted  by  our  brother  Adams,  replete  with  ingenuity  and 
Tcsearch,  and  the  object  of  which  is  to  demonstrate,  ^lat  un- 
der our  law  of  mortgage,  there  is  no  snch  thing  as  the  equity 
of  redemption ;  and  that  therefore,  no  such  thing  can  be  seised 
and  sold.  Admit  this  for  the  purposes  of  this  decision,  and 
'what  then  ?  Harwell  and  Callaway  have  mortg^e  liens  on 
the  negroes  of  William  Q.  Lee.  Common  Law  jadgments 
•re  obtained  against  Mr.  Lee  of  a  junior  date;  the  property 
is  levied  on  and  sold.  How  ?  Subject,  of  coarse,  to  tbt- 
prior  mortgage  incumbrance.  Ajid  denominate  the  intereet 
or  thing  sold  the  equity  of  redemption,  or  by  any  other  name, 
the  legal  result  and  effects  are  precisely  the  same.  If  a 
stranger  or  third  person  buys,  he  is  obliged  to  extingoish  the 
mortgage  incumbrance  before  he  can  get  a  good  title.  And 
if  the  mortgagees  themselves  purchase,  the  same  couseqaence- 
follows  by  operation  of  law.  At  any  rate,  they  have  no  liaS' 
qa  the  fund  thus  raised,  especially  when,  by  proclamation^ 
they  announced  to  by-standers  that  they  should  assert  their 
lien  on  the  property  itself,  wheresoever  and  in  wliosoamr 
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hftods  th«7  might  find  it,  and  re-eell  it.  Hera  tbb  record 
Dotice  and  express  ootice.  Id  this  case,  the  negroes  being 
sold  Babjeet  to  the  mortgages,  ire  ore  bonnd  to  preenme  that 
the  price  at  which  they  were  knooked  off,  was  their  valae 
only,  above  and  beyond  the  eum  for  which  they  were  mort- 
gaged ;  and  if  Harwell  and  Callaway  are  permitted  to  retUB 
the  sum  thus  obtained,  it  must  be  at  the  manifest  wrong  and 
hijnry  of  the  Common  Law  creditors. 

But  it  is  argued,  that  the  mortgages  having  been  foreclosed 
on  or  before  the  day  of  aale,  the  eorput  of  the  property,  and 
not  the  equity  of  redemption  merely,  wan  sold.  Such  is  not 
not  our  understanding  of  the  law.  Adjudications  have  been 
made  in  Georgia,  and  are  cited  in  the  volume  of  the  Superior 
Court  decisions  for  1842— '3,  to  sustain  the  position  of  the 
plaintiff  in  error.  Unless,  however,  the  foreclosure  preceded 
the  levy  of  the  Common  Law  fi.  fat.  we  believe  there  has 
heen  great  unanimity  of  construction  the  other  way.  The 
sale  most  correspond  with  the  levy.  And  if,  at  the  time  of 
the  levy,  the  mortgage  is  not  foreclosed,  the  equity  of  re- 
demption is  all  that  could  be  seised  and  sold  by  the  Sheriff. 
And  this  view  of  the  matter  is  suEGcient  to  control  the  pre- 
sent case. 

It  must  be  remembered,  however,  that  the  mortgage  lien, 
as  recognized  by  Statute,  is  to  be  enforced  in  a  specific  way. 

It  is  very  questionable  whether  the  Act  of  1810,  {Prmm, 
435,)  to  point  out  a  regular  and  definitive  rule  for  the  pay- 
ment of  judgments,  was  ever  intended  to  oust  an  older  judg- 
ment lien  on  property  sold  by  a  younger,  and  compel  it  to 
look  to  the  money ;  Still,  the  cotemporaneous  interpretation 
was,  that  it  was  designed — and  we  think  it  a  good  one ; 
yet,  we  believe  the  Act  of  1810  has  never  been  held  to  extend 
to  mortgage  executions. 

If  the  mortgagee  previously  agrees  to  abandon  his  lien 
and  suffer  the  entire  interest  in  the  property  to  be  sold,  com- 
ing in  for  distribution  of  the  proceeds,  there  could  be  no  ofc»- 
jection  ;  and  in  that  case,  be  would  be  paid  according  to  the 
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daitoof  his  mortgage.  Here,  boveTer,  the  OffomJb^  P>^og 
VM  parsned.  The  slices  were  Boldsnbjeot  totli«mortgi^; 
itnd  consequently,  tbe  amount  ifhioh  thej  fannght  ia  the  ex- 
OMPi-ralue  above  the  mortgagee.  Kose  of  the  rights  of  tllft 
■VW^gM  were  touched ;  he  etaada  jnat  where  he  didt  9X-' 
Qe|it  that  b;  beowniBg  the  parohaBer  himBolf  of  the  eqw^  of ' 
redemption,  the  whole  estate  is  united,  ipso  f ado,  in  him. 

For  these  and  other  reaaons  which  might  be  aaugned,  we 
think  the  Court  was  justified  in  refusing  t)w  last  charge  as 
requested. 


No  139. — Olivbb  H.  P.  CAHAin',  plaintiff  in  error,  v«.  Jamb 
W.  Mappin,  administrator,  &C.  defendant  in  error. 

[{.JThe  Act  of  18t4,  relating,  in  part,  to  the  amending  of"  plMtdiDgB,"  kt- 
IhgriBM  u  amendment  taking  the  form  of  a  vrvn^W,  to  bo  msdo  l«  Ui» 


Id  Equity,  in  Putnam  Superior  Court.  Detaaion  by  Jadgei 
Habdbhan,  Septunber  Term,  1866. 

OliveT  H.  P.  Canant  filed  an  origmal  bill  against  James. 
W.  Mappin,  as  administrator  of  Thomas  W.  Happin,  for.thft 
settlement  of  a  partnership  businMS  ;  and  suoh  proceedings 
were  had,  that  at  the  March  Term,  1856,  the  pleadings  were 
made  up  and  the  cause  set  down  for  trial.  Subsequently, 
the  defendant  in  the  original  bill  filed  a  oroas-biU,  seeking 
discovery  from  the  complainant,  but  did  not  diow  any  sidE- 
cient  reason  why  the  same  was  not  filed  before  the  pleadings 
liere  made  up.  On  this  ground  Canant  demurred  to  the  cr08t> 
bill.  The  Court  over-ruled  the  demurrer,  and  this  deoisioK 
is  assigned  as  error. 
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CaiMDt  (V.  Wappin,  adm'r. 
Adams,  for  pluntiff  in  error. 
Dati^  for  d«fendBDt  in  error. 
Bj/  the  Court. — Bbmsins,  J.  delivering  the  opinion. 

{I.3  A  cro3B-biU  is  nothing  more  than  an  addition  to  the 
anawer.  It  makes  a  part  of  the  pleading  vhich  states  the 
defence,  the  answer  being  the  other  part.  Now  to  add  to  a 
plMding,  is  to  amend  the  pleading.  If  a  new  cosnt  is  added 
to  a  declaration,  the  declaration  is  amended ;  if  a  new  plea 
to  a  plea,  the  plea  is  amended.  So,  if  a  cross-bill  is  added 
10  on  answer,  the  answer  is  amended.  There  is  not  any  word 
more  fit  to  express  the  effect  of  saoh  an  addition  than  thia 
word,  amended.  When,  therefore,  a  defendant  adds  to  his 
answer  a  cross-bill,  he  amends  bis  answer ;  and  as  hie  anaw«c 
ia  his  pleading,  he  amends  bis  pleading. 

Bnt  the  Act  of  1864,  relating  in  part  to  amendments, 
B»j9y  that  "  plaintiff's  and  defendants,"  "  whether  at  Law  or  io 
Sqoity,  may,  in  any  stage  of  the  cause,  as  matter  of  right, 
amend  their  pleadings  in  ^1  respects,  whether  in  maltw  «f 
■form  or  matter  of  sobstaace."    {ActB  1858-'4,  48.) 

We  therefore  think  that  the  Xlioirt  was  ri^t  in  not  dia- 
.Busaing  the  oross^uU  ia  this  case. 
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No.  140. — Henrt  Wattb,   pluntiff  in   error,  v«.    Sahobl  j 

Okibwold,  defendant  in  error.  I 

[I.]  Q  offDCd  ft  Mw-mill  Dear  ui  aaiaelosedpiDe  lot  of  Isod  belonging  to  V.  I 

For  four  or  fiTe  fMra  be  cat  stocks  for  bis  nUI,  mftde  roads  and  csds»-  I 

yiAje;  and  for  scvcrKl  jcnrs  more  cat  ligbtvood  and  firewood  off  tb«  land: 
Held,  ttiat  tbig  was  not  sacb  an  open,  notorious  and  risible  occupation  of 
tbe  premiies,  nader  the  circa metiuiceg  of  the  case,  ae  to  notitj  the  true 
owner  of  his  iDleotioD  lo  claim  tbe  fee. 

Action  for  land,  in  Jon«B  Superior  Court.     Tried   before  j 

Judge  Hardbman,  October  Term,  1856.  | 

This  iras  an  action  brought  by  Samuel  Griswold  agaioBt 
Henry  Watts  for  the  recovery  of  a  lot  of  land.  The  plaintiff 
relied  upon  a  statutory  title  of  seven  years  peaceable^  conUn- 
aons  and  adverse  possession ;  the  land  was  a  pine  lot  nnin-  { 

closed ;  the  proof  was,  that  Griswold  bad  a  saw-mill  near  the  ' 

,  land,  and  for  several  years  cut  stocks  for  his  mill,  made  roads  ' 

and  causeways,  and  for  other  years  cat  lightwood  aai  fire- 
wood off-the  land.  Several  errors  are  assigned,  bat  the  cause 
turned  upon  the  following  request  and  charge. 

Defendant  requested  the  following  charge :  I 

"  The  true  owner  of  land  cannot  be  disseised  without  his  ' 

knowledge,  nor  the  Statute  of  Limitations  run  against  bin 
while  he  has  no  ground  to  believe  that  bis  seitin  has  beea 
interropted.  And  plMotiff's  possession  to  make  a  good  stat-'^ 
ntory  tiHe  must  be  open,  notorions  and  visible  for  the  fall 
period  of  seven  years,  and  that  the  occasional  hauling  of 
wood  or  lightwood,  or  both,  off  of  tbe  land,  is  not  snch  open, 
notorions  and  visible  possession  as  the  law  requires." 

Tbe  Coort  said:  "  I  give  you  this  request  in  charge,  with 
these  views  of  the  Court,  viz ;  If  plaintiff  wenbin  under  colar 
of  title  and  nsed  the  land  as  his  own,  by  going  on  it  and  «i^ 
ting  sawlogs  for  bis  mill,  and  by  making  roads  and  eaaift- 
ways  upon  and  through  it  for  a  time,  and  then  contiaaed  A» 
cut  wood  and  lightwood  and  hauled  them  o^  and  did  saok 
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aots  and  so  used  the  said  lot  of  land  as  to  advertiEe  the  trno 
owner  or  other  party  of  the  holding  at  all  times  during  the 
seven  years,  that  there  was  an  adveree  holding ;  and  if  tliis 
irae  kept  up  for  seven  years,  it  was  sofficiont  to  give  plaintiff 
a  statutory  title ;  but  if  it  ceased  at  all  at  any  time  during 
die  seven  years,  it  will  not  do. 

J.  BuTHBRFOKD,  for  plaiatifT  in  error. 

E.  A.  NiBBE^  for  defendant  in  error. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  There  is  but  a  single  question  in  this  case:  did  the 
facts  proven  constitute  adverse  possession  of  the  lot  of  land 
in  dispute,  so  as  to  ripen  into  a  statutory  title  in  behalf  of 
Samuel  Griswold,  the  plaintiff? 

The  testimony  is  brief:  Oriswold  owned  a  saw-mill  near 
this  uninclosed  pine  lot ;  for  four  or  five  years  he  cut  stocks 
for  his  mill  and  hauled  them  from  the  premises,  and  made 
roads  and  causeways  for  that  purpose ;  and  for  several  yeara 
more,  cut  lightwood  and  firewood  for  the  rail  road  off  the 
land.  It  is  conceded,  for  the  purposes  of  this  decision,  that 
this  kind  of  user  continued  for  seven  years.  Was  this  such 
an  open,  notorious  and  visible  occupation  of  this  property^ 
under  all  the  circumstances  of  the  case,  as  to  manifest  an  in- 
tention on  the  part  of  Gris^rold  to  claim  the  fee  ?  We  think 
not.  And  no  case,  we  apprehend,  can  be  found  to  warrasfe 
such  a  conclusion.  If  such  were  the  law,  the  title  of  almost 
every  proprietor  of  uninclosed  real  estate  in  the  neighbor- 
hood of  all  of  our  cities,  towns  and  villages,  would  be  jeopard- 
ized, l^^or  who  has  been  fortunate  ^nqugb  to  escape  intru- 
sions and  trespasses — similar  in  oharacter  at  least,  if  not  to 
the  same  extent  ?  We  can  hardly  conoeive  of  a  case  where 
such  acts  as  these  would  perfect  a  statutory  title.  The  fallen 
logs  removed  for  lightwood  and  firewood,  and  wbioh  consti- 
.tute  no  part  of  the  reaUyt  would  scarcely  be  missed  or  eb- 
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^-Hrred  by  tibe  owner,  mien  very  familtar  frith  his  gr«iiB^} 
and  the  timber  cat  and  carrrad  ava;  for  lumber  would  only 

.iadicM  by  the  atmnps  omA  tope  which  were  left,  that  some 
wnoBg-doer  or  wrong-doers  wwe  making  pretty' &ee  use  of 
tliat  which  did  not  belong  to  them ;  hnt  this  woald  fall  far 
short  of  conveying  to  the  tenant  in  fee,  notice  that  his  ri^^ 
to  hu  domuD  was  seriously  controTerted.  Unlike  the  build* 
ing  a  bonse,  the  ovltivation.  of  a  field,  the  digging  a  mine,  or 
even  the  belting  of  a  pine  forest  for  turpentine,  the  aots  of 
trespass,  established  by  the  ertdenoe,  are  toivroriag  and  dis- 
onrsiTe  to  suggest  the  idea  of  a  eontinuoua  posseswon.  It 
does  not  appear  bat  that  ^s  lot  of  land,  or  some  portioD, 
night  not  have  been  used  for  tillage  or  other  purposes. 

But  we  forbear  to  proceed  further  upon  this  beaten  path. 
13iat  GrisyioH  bona  Jide  claimed  this  land  undercolor  of 
title,  is  not  disputed.  He  bonght  it,  took  a  deed  for  it  which 
was  duly  recorded,  pud  taxes  on  it  and  ^pointed  an  agent 
ta  overlook  it.  But  notwithstanding  all  this,  we  are  dear 
that  his  oocnpanoy  was  not  of  suoh.a  character  as  to  bar  the 
riglit  of  entry  of  the  grantee  or  tme  owner,  and  the  Cirenil 

-Jo^ge  tiboM  bare  inetraeted.tbe  Jury  aocordibgly. 
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Ko.  141. — BoBBBT  Hbndbiuon',  pluntiff  in  error,  m.  Sah-v 
DSL  8.  PiTHAN,  defendant  in  error. 

[1.]  An  ftttadiDMnt  regalar  in  all  reapeeUi,  except  Uiat  It  Ucked  the  lottmi 
"  J.  P."  At  the  end  of  the  Blgiurtnre  of  the  Jsitice  of  the  Pntte,  wm  dlsv 
mUsed  for  wanting  those  letters  :  BM,  that  h  ma  laproparly  illiiinliniti 

Attaefament,  in  Lincoln  SnperioT  Court.  Decision  hjt 
Jttdge  Jaubs  Thomas,  April  Term,  1866. 

Thia  was  a  decision  of  Judge  Thomas,  dismiuing  an  attocli- 
ment  on  the  gronnd  that  the  eame  did  not  appear  to  hare 
leen  iBsaed  by  any  officer  authorized  hgr  lav.  The  attadi- 
ment  profeesed,  in  the  bodj  thereof,  to  hare  been  isBoed  by 
**  JtenjaiDin  Samuols,  one  of  the  JaeticeB  of  the  Peace  f<nr  Bud 
county."  It  was  Bigncd  by  Benjamin  Samuels  without  the 
addition  of  the  initials,  J.  P. 

This  decision  is  assigned  as  error. 
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Henderson  m.  Pitmui. 

THoa.  W.  Thomas,  for  plwntiff  in  error. 

Lano,  for  defendant  in  error. 

By  the  Court. — Benkiho,  jJ.  delivermg  the  opinion. 

Is  there  enough  on  the.fa«e  of  the  attachment  to  shov  that' 
Samnela  signed  it  in  his  official,  and  not  in  his  private  char- 
acter ? 

If  ire  take  up  every  part  of  the  attachmeDt  by  itself,  we 
shall  find  that  each  part,  except  the  signature,  has  enough 
upon  its  own  face  to  show  that  ae  to  it,  Samuels  acted  is  his 
official,  f,vA  not  in  his  private  charftcter,  and  that  the  signa- 
tore  has  nothing  upon  its  face  to  show  in  which  tterscter  he 
acted.  , 

The  caption  is,  "  Bj  Benjamin  Samuels,  one  of  the  Jus- 
tices of  Ae  Peace  for  said  connty."  In  this  caption,  6am- 
oels  acted  in  his  official,  and  not  in  his  private  character,  if 
Justices  o^  the  Peace  ever  so  act ;  for  this  caption  is  in  th& 
form  which  ihey  always  use. 

Every  pat  of  the  body  of  the  attachment  corresponds  with 
the  caption,  and  is  in  the  usual  form.  In  every  part  of  the 
body  of  the  attachment,  then,  Samuels  acted  in  his  official, 
and  not  in  his  private  cbaraoter. 

The  signature  consists  of  his  nake4  naD|^.  It  is  not  fcd- 
lowed  by  the  letters,  "J.  P."  or  by  any  other  letter,  or  by 
any  word.  The  signature,  therefore,  taken  by  itself,  has- 
nothing  to  show  whether  Samuels  made  it  in  his  official  or  in 
his  private  character.  Therefore,  the  signature  taken  by 
itself,  might  stand  either  for  an  official  or  for  a  private  act 
There  is  no  law  irhi^ji  sys  that  the  signature  of  a  pablic- 
officer  shall  be  considered  official  only  when  it  is  followed  by 
his  official  title,  or  by  named  letters  standing  for  that  title. 
And  what  law  is  there  fixing  the  import  of  the  letters,  "J. 
P.  ?"  The  President,  in  signing  a  message,  does  not  add  hJa- 
official  title,  or  anything  else  to  his  name.    Thus,  tiiMt,  it 
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•ppears  tliat  each  part  of  the  attachment,  except  the  Bign*- 
pat,  shows  for  itself  that  as  to  it  Sarands  acted  i&  his  offi- 
dal,  and  not  in  his  prints  oharatter ;  and  that  the  eigai-' 
tare,  taken  hy  itself,  shows  aothing  one  way  or  the  other. 

This  heii^  so,  it  is  to  be  presamei  that,  as  to  ^e  signaturf 
alu^  he  acted  in  his  official,  and  not  in  his  prirate  charactei> 
'^-it  is  to  be  preeaned  that  b»  acted  in  one  and  the  santf 
cjisracter  throvgjhoat ;  for  to  sa;  that  a  man  does  one  half  at 
an  aet  in  one  character  and  the  ether  half  in  another  charaiv 
ter,  would  bo  to  make  void  both  -halves.  Half  an  act  ia  no 
act.  And  it  is  a  ntle  of  law,  that  iuterprelation  shall,  if  pos- 
■ible,  be  snch  as  to  make  every  part  of  the  instrument  hare 
Bome  effect,  and  espociallj  be  such  as  to  prevent  the  instru- 
ment from  being  without  any  effect. 

We  think,  tbereft>re,  that  the  attachment  was  sufficient, 
and  ongfat  not  to  have  been  dismissed. 


No.  142. — COLUHBDS  F.  Shivsks,  adm'r,  &c.  plaintiff  ia 
error,  vs.  Bbhjahih  F.  Latimbb,  ezeootor,  ke.  defendant 
in  error. 

(t.J  8  died  inteat&te,  leariiig  reiU  sod  penonftt  propertj  satqect  U  diatrlbm- 
tion  ■mong  his  widow,  children  sad  n  grand-child.  0,  •  minoi  aon,  be- 
qneathed  bj-  will  "all  the  negroaa  Mid  effects"  to  whicb  be  wu  entitled 
in  bia  fatber'g  estate  to  bis  brothers  and  sistcn  eq^nJly,  except  ane,  (8,)  to 
whom  he  gave  {1.000.  After  the  death  of  O,  latteia  of  odmiDiatration 
were  taken  oat  upon  tbe  estate  of  big  father ;  and  flnititig  It  imponible  to 
ditide  tbe  real  estate  in  kiBi],  it  was  sold  under  an  order  of  Court  with  a 
view  to  a  division:  J7«2cJ,tbat  O'a  share  of  (be  proceeds  did  not  pass  under 
hia  will,  bnt  was  equally  distributable  between  his  b^irs  at  law. 

In  Equity,  in  Hancock  Superior  Court.    Decision  by  Judge 
Habdbhah,  August  Term,  1856. 
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'William  ShiverB  died  ioteatftte.  Sobeeqaently,  Willian 
0.  SUrws,  one  of  hia  bnrs  and  diatributoes,  and  a  miJiar, 
died,  leariag  »  will,*  by  wluch  Jie  beqneatlied  "  all  his  negroei 
•nd  effects  which  he  had,  aod  irhioh  he  iraa  entitled  to  by 
law  in  im  father's  estate, "  to  his  brothers  and  sistars.  After 
luB  death,. sdmioistration  wu  granted  on  his  fadier's  estate, 
•nd  under  an  orjei  of  the  Ordinary,  the  lands  of  inteetato 
were  sold  for  the  purpose  of  distribntioo.  On  the  trial  of  a- 
hill  filed  'by  the  administrator  for  direction,  the  Court 
charged  the  Jury,  "  that  the  proceeds  of  the  sale  of  the  real 
estate  are  to  be  considered  and  treated  by  his  administrator 
as  land  and  not  as  personalty,  and  as  snch,  do  not  pass  under 
the  will  of  William  O.  Shivers."  This'  charge  is  assigned 
M  error. 

The  case  was  heard  ex  parte. 

Johnston  ;  T.  W.  Thomas,  for  pluntiff  iu  error- 
£y  tlte  Court. — Lvhfkin,  J.  delirering  the  opinion. 

[1.]  William  Shivers,  sen.  of  Hancock  County,  died  intes- 

tate  in  the  year  1852,  leaving'  a  wife  and diildren, 

and  one  grand-child,  whose  parent  bad  deceased.  Shorty 
after  his  death,  Oscar,  a  minor  son,  died,  leaving  a  will  b»- 
que&thing  his  "  negroes  and  effecta,"  to  which  he  was  entitled 
in  his  father's  estate,  to  be  equally  divided  among  seven  of 
his  brothers  and  siatera,  Sydney  0.  excepted,  to  whom  he 
gave  one  thousand  dollars.  The  testator  appointed  Benjamin 
7.  Latimer  his  executor. 

After  the  death  of  Oscar  Shivers,  Columbus  F.  S&iVexs 
obtained  letters  of  administrauon  on  the  estate  of  Wm.  SMt- 
ers,  sen.  The  real  estate  consisted  of  a  plaQtation  of  about 
fifteen  hundred  acres  of  land,  with  a  fine  dwelling  house  and 
outbuildings  upon  it,  an  extra  fine  mill  and  mill-house,  aad 
a  cotton  factory.  A  division  in  kind  being  inconvenient,  i£ 
not  impossible,  the  administrator  of  William  Shivers,  8«a. 
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ShiTtta,  ■doi'T,  Bf.  liMiiner,  ax'r. 

obtuned  &d  order  from  the  proper  Cowt  to  sell,  aod  did  b«I1, 
the  real  estate. 

The  question  is,  did  the  intercBt  of  Oses'r  Shivers  in  the 
real  estate.pass  by  his  vtitt  ? 

Jndge  Thomas  held,  and  so  instructed  the  Jury,  that  the 
proceeds  of  the  sale  of  the  real  estate  of  Wm.  Shivers,  sea. 
deceased,  was  to  be  considered  and  treated  as  land,  and  not 
as  personalty ;  and  as  such,  did  not  pass  under  the  m\\  of 
Oscar  Shirere,  bnt  vas  to  be  equally  distributed  as  an  intes- 
tate fund  among  the  heirs  at  law  of  Oscar  Shivers. 

This  decision  is  excepted  to,  and  the  line  of  argument  sub- 
mitted in  behalf  of  the  plaintiff  in  error  is  this :  It  is  insisted 
that  there  is  no  reasonable  difference  as  to  the  equitable  con- 
version  of  land  into  money,  between  this  case  and  that  of  a 
testator  requiring  a  sale  of  his  real  estate  for  the  purpose  of 
■making  an  equal  division  ;  taking  the  bill  to  be  true,  and  the 
fact  is  not  denied,  that  in  order  to  make  an  equal  division,  »' 
sale  was  necessary  and  unavoidable;  and  that  had  Oscar 
Shivers  lived,  he  would  have  enjoyed  this  interest  as  money 
— not  as  land. 

That  had  the  order  been  granted  for  the  sale  before  the 
death  of  Oscar  Shivers,  this  property  would  have  been  trans- 
missible by  his  will ;  and  that  inasmuch  as  the  necessity  for 
the  order  was  independent  of  his  death,  and  existed  before 
that  event,  the  conversion  should  be  considered  as  relating 
1)ack  to  the  time  of  the  death  of  William  Shivers,  sen.  ;  that 
Courts  of  Equity  discourage  the  conversion  of  an  infant'B 
money  into  land,  because  this  would  contract  his  power  of 
■bequeathing  his  property  by  will.  (1  Vemon,  435  ;  19  Ve». 
123.)    In  this  case,  the  conversion  would  enlarge  that  power. 

That  Courts  of  Equity  should  lean  as  far  as  possible  toward 
the  conversion  contended  for,  it  being  in  harmony  with  the  ge- 
nius of  our  laws,  which  discourage  the  ancient  restrictions  on 
land  in  England ;  and  especially  as  it  accords  with  our  Statute 
of  Biatribntions,  which  places  real  and  personal  estate  of  an 
utteBtate  on  the  same  footing. 
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Sbiren,  adin'T,  n.  LMIsier,  oi'r. 

This  ifl  the  atrengtli  of  the  plaintiff's  cue,  as  preseotad  hj 
die  leuned  aod  able  Coansel. 

Whether  propertj  ie  to  be  treated  and  coneidered  u  veal 
or  personalty,  must  he  determined  in  every  oaee  by  the  char* 
acter  impreesed  apon  H  by  the  will  of  the  testator,  or  by  If^v, 
at  the  death  of  the  testator  or  intestate.  We  are  aware  of 
no  exception  to  this  rnle.  Where  the  testator  directs,  hy 
will,  his  land  to  be  sold  and  the  proceeds  diatribated  among 
the  legatees,  in  oontemplation  of  law,  the  coDrersion  was 
made  at  and  Irom  the  death  of  the  testator,  becaase  this  wai 
his  intention.  But  the  law,  and  not  the  intention  of  the 
party,  fixes  the  nature  of  an  intestate's  property  at  and  froot 
the  time  of  his  death  ;  and  no  subseqaent  convernon  made 
by  the  representative  by  order  of  the   Courts  can  change  it. 

In  this  case,  the  heirs  at  law  of  Wm.  Shivers,  sen.  Xotik  his 
landed  estate  either  by  descent  or  under  the  Statute  of  Dis- 
tributions, subject  to  the  payment  of  his  debts,  if  needed  for 
that  purpose.  They  might  have  enjoyed  it  as  joint  tenants 
or  tenants  in  common.  A  sale  was  deemed  preferable,  adJ 
it  was  directed  by  the  Ordinary.  Bot  that  did  not  and 
could  not  alter  the  quality  of  the  estate,  with  all  the  inddenta 
attaching  thereto.  (Jpoa  the  death  of  Oscar  Shivers,  one  <A 
the  minor  sons,  his  share  was  cast  upon  his  mother,  and 
brothers,  and  sisters;  and  it  was  not  in  his  power  by  will, 
being  an  infant,  nor  in  the  power  of  the  Court,  by  mevis  of 
the  sale  thereafter  ordered,  to  divest  the  heirs  at  law  of  tfaia 
minor  of  their  interest  in  the  land.  Id  a  H.  S.  case  cited  is 
Oxtndon  w.  Lord  Comfton,  (4  Bre.  Ck.  Rep.  235,)  Baron 
Smythe  says :  "  It  is  a  principle  not  only  as  to  Inoatics,  baft 
infants,  that  no  part  of  their  property,  during  their  incapa- 
city, can  be  changed  to  the  prejudice  of  the  successor.  13ui 
principle  is  proved  in  many  cases."  {See  Note  (3)  to  Haitk- 
hy't  Edition  of  Vernon's  Reports.) 

It  is  true,  that  in  the  case  of  the  Harl  <if  Winehela»a  va. 
Norcliffe,  (1  Vernon  435,)  the  Lord  Chancellor  remarked, 
*'  That  the  infant  at  seventeen  years  might  dispose  of  his  per- 
sonal estate,  though  he  could  not  of  his  real ;  and  that  if  till 
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Shiren,  •dm'r,  n.  Latimer,  ei'r. 

busteee,  at  their  pleasure,  might  torn  his  perBonal  estate  into 
real,  they  thereby  would  debar  the  infant  of  the  right  and 
privilege  which  the  law  gave  him,  and  might,  at  their  pleas- 
are,  advance  the  heir  and  prevent  an  infant  from  providing 
^qr  his  yooDger  children,  which  was  unreasonable." 

We  have  no  fault  to  find  with  this  suggestion.  It  is  quite 
-obvions,  however,  that  the  reason  which  gave  rise  to  it  cannot 
operate  with  as  in  this  country.  And  further,  that  it  does 
not  favor  the  general  propoaition  in  support  of  which  it  aeenu 
to  be  cited,  namely :  that  Conrts  lean  to  the  policy  of  en- 
larging the  testamentary  power  of  infants.  In  many,  if  not 
voat  of  the  States  of  the  Union,  the  power  of  making  wilb 
1^  been  taken  away  from  minors  altogether.  And  it  is 
kardly  reconcilable  with  sound  reasoning,  that  while  one  of 
immature  years  is  incapable  of  contracting  to  the  amount  of 
five  dtdlars,  except  for  necessaries,  he  may  dispose,  by  wilL 
of  property  of  the  value  of  thousands. 

The  case  of  ex  parte  PhiUpa,  (19  Ve».  128,)  decides  only 
that  where  the  conversion  of  money  into  land  is  made  for  an 
infant,  it  should  be  so  done  as  not  to  affect  his  powers  ovor 
the  property,  by  will,  which  the  law  alloira  him  to  exercise 
during,  his  minority.  The  Court  was  inflnenoed,  no  doubt 
by  the  same  reason  which  prompted  the  observation  of  Lord 
King,  in  the  case  just  examined  from  Vernon. 

Counsel  insist  that  the  principle  for  which  they  contend  is 
in  keeping  with  the  spirit  of  our  laws,  and  especially  with  the 
Statute  of  Distributions — breaking  down  the  distinction  be- 
tween  real  and  personal  property. 

I  admit  that  the  power  to  devise  land  should  be  oo-exten- 
sive  'ax  Georgia  with  that  of  bequeathing  negroes.  The  law, 
however,  is  otherwise ;  and  it  is  for  the  Courts  to  change  it. 

Instead,  however,  of  extending  the  testamentary  capacity 
to  real  estate,  would  it  not  be  better  to  reatrict  it  as  to  slaves, 
at  least  until  the  infant  attained  to  a  certain  age  beyond  that 
allowed  by  law  for  the  diapoaition  of  personal  property  ? 
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BaUqr  v$.  The  State. 

^0. 143. — PiEBCB  Bailkt,  plaintiff  in  error,  v$.  The  Stats 
OF  Gboegu. 

[I.]  Tbe  Act  of  1B66,  "decIariDg  wlio  ore  liable  to  wrre  u  Jorora  in  crimi- 
mtl  coMi,"  Ac.  applies  »s  n-tll  to  cues  luppeaiDg  before  ita  paasage  aa  to 
those  happening  after  its  pnsMge. 

HanBlangliter,  ia  Taliaferro  Superior  Court.  Tried  be- 
fore Judge  Thomas,  Angnat  Term,  1856. 

Pierce  Bailey  stood  indioted  for  the  mnrder  of  a  negro, 
Ida  slare  ;  he  was  convicted  of  Tolnntarymanslanghter.  Tba 
-error  aeeigned  is,  that  the  Court  impannelled  the  Jury  under 
-the  Act  of  1848,  and  refdeed  to  impannel  them  nnder  tbe 
Aet  of  1866 — the  offence  having  been  committed  prior  to  tbe 
.passage  of  the  latter  Act. 

CoNB,  for  plaintiff  in  error. 

Sol.  Gen.  Dahibl,  for  defendant  in  error. 

By  the  Qmrt. — Bbrnino,  J.  delivering  the  opinion. 

Tbe  Legtslattire,  at  its  last  session,  passed  an  Act  entiUed 
"An  Act  deolaring  who  are  qualified  to  serve  ae  Jurors  in 
eriminal  oaaeB-rregulating  tbe  manner  of  impannelling  a  Jiaj 
ia  snob  cases — deolaring  who  are  competent  Jorors,  and  tlM 
mode  and  manner  of  asoertainiog  sncb  competenejr — and  toK 
other  purposes  therein  mentioned." 

The  qnestion  is,  whether  the  Legislature  intended  tbe  Act 
to  apply,  as  well  to  cases  happening  before  its  passage  as  to 
cases  happening  afler  its  passage.  The  Court  below  held 
tbat  tbe  Legislature  intended  the  Act  to  apply  to  both  kinds 
of  cases. 

And  the  Court  was  certainly  right,  if  the  wordt  of  tbe  Act 
•re  to  govern  on  the  question. 

The  words  of  the  title  are,  as  we  bare  seen,  "in  erimiBal 
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Bail«7  M.  Tbe  SUM. 

eaBw."  Qrimmal  eeuet  it  rb  ezprestion  tlwt  iaclndea  erim- 
inol  cues  of  every  sort. 

Tbe  first  Beetlon  of  the  body  of  the  Act  is  as  followB :  "  All 
free  white  male  citiEenB  who  hare  arriTed  to  the  age  of  twen- 
^-o&e  jears  and  not  over  sixtj  jean,  and  resident  in  th« 
county  where  the  trial  is  to  be  had,  and  not  being  idiots  or 
lunatics,  shall  be  qualified  and  liable  to  serve  as  Jurors  upon 
the  trial  of  all  orimiaal  esses." 

AU  criminal  oatet  includes  criminal  cases  of  every  kind. 

The  second  section  begins,  "  when  any  person  stands  in- 
cUcted,"  Ac. 

Arty  per»<m  is  a  universal  term. 

Other  parts  of  the  Act  correspond  with  these.  See  thft. 
^th  and  seventh  paragraphs  of  the  9th  section. 

There  is  no  part  of  the  Act  that  is  not  consistent  with 
these  parts,  thus  quoted  or  referred  to. 

If,  then,  we  go  by  the  word»  of  the  Act,  we  must  say  that 
tbe  I>eg^latnre  intended  the  Act  to  apply  as  well  to  cases 
happening  before  the  passage  of  the  Act,  as  to  cases  happen- 
ing after  its  passage. 

And  in  finding  tbe  intention  of  the  Legislature  fn  any  Aot^ 
we  muBt  always  go  by  the  words  they  use ;  at  least,  if  in  do- 
ing so  we  are  led  to  no  very  bad  or  very  absurd  consequen- 
ces. 

Making  this  Act  «ppty  as  well  to  cases  happening  before 
its  passage  as  to  those  happening  after  its  passage,  will  lead 
to  no  bad  or  absurd  consequences. 

Tbe  Act  is  not  worge  for  criminals  than  the  law  it  takes 
the  place  of.  It  is  perhaps  better.  It  enlarges  the  class  of 
persons  qualified  to  serve  as  Jurors.  It  adds  a  question  on 
tbe  voire  dire,  to  the  two  wHch  the  old  law  gave.  For  triors, 
to  be  appointed  by  the  Court,  it  substitutes  the  Coort  itself^ 
a  tribonal  at  least  equally  as  good.  In  other  respects,  the 
Act  does  not  seem  to  difier  materially  from  the  old  law. 

The  Act,  therefore,  is  not  an  ex  post  facto  law. 

The  Act  not  being  an  ex  pott  facto  law,  there  can  be  nO 
Tepflon  calling  for  an  application  of  it  to  cases  ocounring  aftar 


SUPREME  OOTTBT  OF  OB(»tGIA. 


ito  pasBftg*,  tlitt  will  not  eqnallj  call  for  ui  mp|>liwtion  of  it 
to  cases  occurriog  before  its  passage.  In  short,  no  badolfodt 
will  reanlt  &«a  making  the  Act  apply  as  w«U  to  easei  ui- 
•iag.bsfore  ita  passage  as  to  easae  ariaing  aAerwsrda. 

Tberefiore,  m  order  to  ascertain  the  meaning  of  the  Ao^ 
we  must  go  hy  the  words  of  the  Act.  And  the  worda,_ 
as  we  have  seen,  extend  as  well  to  oases  in  existenoe  at  thfe 
time  of  the  passage  of  the  Act,  as  to  cases  oeaing-into  oziA- 
9noe  aft«wards. 

The  conclusion  therefore  must  be,  that  it  was  the  intention 
of  tiie  Legblatnre  which  passed  the  Act,  that  the  Act  ^ooU 
extend  as  well  to  cases  in  existence  at  the  time  of  the  paa- 
Mge  of  the  Act  aa  to  cases  coming  into  existenoe  after  that 
time. 

But  it  was  argued  that  the  Act  oould  not  apply  to  the  for- 
mer class  of  cases,  because  another  Act  says,  that  that  clsM- 
of  oases  shall  be  governed  bj  the  laws  in  force  at  the  time- 
when  the  cases  arise,  "  notwithstanding  the  repeal  of  snai 
laws  befi»e  the  trial  takes  place."  This  other  Aot  is  th4 
Code.  It  says  this  in  the  84th  section  of  its  l^h  diwon. 
(iV.  J)ig.  662.) 

But  this  declaration  of  the  Code  is  in  conflict  with  the  A«l 
aforesud,  for  it  was  the  intention  of  the  Iiegislature,  aa  we  har* 
seen,  that  that  Act  should  apply  to  all  criminal  oases.  And- 
thirt  Act  is  the  later  Aot.  And  Ugea  po$uriaret  pnort*  em- 
trunos  airogant. 

Besides,  the  later  Acts  exprtt^  repeal  "  all  laws  ib  w» 
ffi«t"  with  it 

It  was  therefore  the  intention  of  the  L^slatnre  that  passed 
the  later  Act,  to  repeal  the  section  aforesaid  in  the  Code. 
And  that  was  an  intention  wluch  that  Le^datnre  had  th* 
power  to  execute,  notwithstanding  the  pecnliu*  nature  of  the 
Motion.  No  Legislature  baa  the  power  to  curtail  or  to  con- 
tract the  power  of  a  subsequent  Legislature.  The  Iiegiala- 
tore  that  passed  the  Code,  therefore,  could  not  do  anything 
sufficient  to  prevent  a  enbseijneDt  X«egisla(are  &om  rvpealing. 
the  Cod^  or  any  part  of  it. 
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BtMtj  M.  TIm  8UI*. 

It  VM  Bftid  in  ftrgnment,  hoverer,  th«t  in  the  case  of  Jtej/n- 
oldt  v».  The  State,  (S  KeUy,)  this  Conrt  had  held  that  aa 
Act  of  1848,  on  the  same  sabjeet  as  thia  Act  of  1866,  and 
equally  as  oomprehensire  in  its  ietma,  did  not  repeal  the  »■ 
oond  section  of  the  Code ;  and  it  was  thence  insiBted,  that 
the  Court  onght,  by  analogy,  to  hold  that  this  Act  of  18S6 
did  not  repeal  that  section. 

Bnt  the  Acts  of  1848  and  1856  are  dissimilar  in  one  im- 
portant respect.  The  Act  of  1843  was  harder  npon  crimi- 
nals than  was  the  old  law  that  it  took  the  place  of;  the  Act 
of  1856  was  not  harder  upon  criminals  than  the  old  law  that 
it  took  the  place  of;  therefore,  the  Act  of  1843  woe  an  ex 
pott  faeto  law ;  i.  e.  an  unoonstitntional  law,  as  to  all  crimi- 
nal eases  in  existence  at  the  time  of  its  passage,  whilst  the 
Act  of  1856  was  not  an  ex  post  facto  law,  i.  e.  was  not  an 
nnconstitutioDal  law,  as  to  the  criminal  cases  in  existence  at 
Ae  time  of  its  passage. 

Therefore,  if  it  was  the  intention  of  the  Legislature  that 
the  Act  of  1848  should  repeal  the  old  law  as  to  criminal  oa- 
ses in  existence  at  the  time  of  its  passage,  it  must  have  been 
the  intention  of  the  Legislatore  that  there  shoold  be  either 
no  law  for  the  trial  of  those  cases,  or  none  but  an  ex  pott 
facto — ^bnt  an  nnconstitnUonal  law. 

Bat  as  the  Act  of  1856  was  not  an  ex  pott  facto  law,  the 
Legislature  might  well  have  intended  it  to  repeal  the  old  law, 
•nd  yet,  not  have  intended  that  for  the  trial  of  criminal  oa- 
ses in  existence  at  the  time  of  its  passage,  there  should  b«- 
either  no  law  or  none  but  an  ex  pott  facto — but  an  unconsti- 
tational  law.  The  Act  of  1856,  itself,  would  serre  for  the 
trial  of  these  cases. 

Therefore,  it  does  not  follow,  that  because  this  Court  held 
that  the  Act  of  184S  did  not  repeal  the  said  section  of  the 
Code,  it  must  hold  that  the  Act  of  1856  did  not  repeal  that 
section. 

So,  we  affirm  the  judgment  of  the  Court  below. 

What  b  said  on  this  question  diBposes  of  the  other. 

TOL.   ZX-94 
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No.  144. — JsssE  H.  HmiOK,  plaintiff  in  error,  v».  Johk  T. 
XiKDSAY,  defendant  in  error. 

[1.]  Far  3,  Hingtc  person  to  board  nnd  lodge  four  night*  in  the  week  in  a 
particul^ir  distriet  for  the  purpose  of  tencbiag  srhool,  will  Ex  his  residence 
'  tltft,  iind::r  tho  Act  of  183S,  notwitllstBading  be  may  spend  two  nigbls  of 
Uiii  jeven  at  tliu  house  of  big  faihor,  in  aooUier  district. 

[3.1  Wbpueccr  a  Justice  of  the  Pence  removes  from  the  district  for  trbtch  he 
hoj  been  elected  and  comiiii^iioned,  he  Tacates  bis  office. 

[3.]  Tlie  Acts  of  nn  officer  d'/aeh,  wbelher  judicial  or  ministerial,  arc  Talid, 
so  fiir  &s  the  rights  of  the  public  or  third  persons  hncing  bd  inlcrcst  in  gucb 
acts  are  concerned ;  and  neither  the  title  of  such  an  officer  nor  the  rnliditf 
of  bis  acts  as  ancb,  can  be  collaCeratI;  impeached  in  a  proceedtDg  toirhicli 
lie  IB  not  a  part'. 
'  £'']  An  officer  rfc /oclo  is  one  who  has  (be  reputation  of  being  the  officer  Il« 
assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law  ;  one  who  acta 
by  color  of  an  appointment,  but  is  not  in  all  respects  legall;  qaalified. 

[G.j  A  Justice  of  the  Peace'who,  ootnitb  standing  bis  remorat  to  an  adjoining 
district,  continues  to  act  under  his  former  rommisBion,  is  an  officer  de/atte, 
ftod  his  acts  aa  such  are  not  void,  so  far  as  the  public  and  third  parsons 
are  concertied  ;  neither  e(n  tbe;  bo  InTalidated  inn  proceeding  to  wluch 
be  is  not  a  party. 

Motion,  in  Wilkes  Superior  Court.  Decision  by  Judge 
James  Thomas,  September  Term,  1856. 

Xliii  Wits  a  controTerBj  between  judgEMDts  on  a  monej 
rule.  '£]ic  Ji.  fas.  iu  favor  of  Hiaton  were  upon  Jndgmenti 
rendercil  by  one  Bradford,  as  a  J.  P.  at  a  time  when  he  was 
«ngagcil  in  teaching  Bchool  in  a  district  adjoining  Uiat  in 
irhich  he  claimed  to  be  Justice.  Four  nights  of  each  week 
were  spent  in  the  district  where  he  tanght  sohool,  and  two 
at  his  father's  house,  iu  the  other  district,  where  he  had  pre- 
riously  resided ;  and  the  seventh  nights,  sometimea  at  one 
place  and  sometimes  the  other ;  he  was  a  single  man,  and  bis 
intention  was,  when  he  took  the  school,  to  return  to  hit 
father's  at  the  ezpiraUon  of  six  months. 

The  Court  below  held  the  judgments  void,  and  that  tbej 
might  be  attacked  on  this  rule.  This  decision  is  assigned  u 
error. 
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BarNBTT.  for  plaintiff. 
Rebse,  for  defendant. 
By  the  Cwirt. — LuMPKiN,  J.  delivering  the  opinion. 

[1.]  Did  the  Justice,  Bradford,  reside  out  of  the  dietriat 
at  the  time  he  rendered  the  judgment  in  favor  of  Jesse  H. 
Hinton  t 

We  OQour  vrith  Judge  Thomas,  that  this  question  is  to  b« 
determined,  not  by  the  Oommon  Law,  but  by  the  Aot  of 
1838.  That  Statute  was  passed  for  the  express  purpose  of 
"fully"  defining  what  should  constitute  the  legal  residence 
of  citizens  and  inhabitants  of  this  State.  The  preamble 
recites,  that  "  whereat,  no  small  degree  of  embarrasunent  his 
arisen  and  is  likelj  to  arise  from  the  indefinite  manner  is 
which  the  place  of  residence  of  cltisens  and  .inhabitants  ftf 
this  State  is  defined  by  lavr ;  for  remedy  whereof,  it  was 
enacted,  "  That  from  and  after  the  passage  Of  said  Act,  the 
place  where  the  family  of  any  person  shall  permanently  re- 
side in  this  State,  and  the  place  where  any  person  having  bo 
.&mily  shall  generally/  lodge,  shall  be  held  and  considered  as 
the  most  notorious  pUce  of  abode  of  such  person  or  persons 
respectively."    {Gobi/,  530.) 

What  is  the  proof  upon  this  point  ?  Mr.  Justice  Bra^ord 
was  a  single  man.  Up  to  the  time  of  his  election,  he  bad 
always  lived  with  bis  father.  Subsequently,  he  took  a  Bohaol 
in  the  adjoining  district  and  slept  four  nights  out  of  seven  at 
the  house  where  he  boarded  and  taught ;  two  he  spent  at  his 
father's,  and  the  other  be  divided  betneen  the  two  places. 
Under  the  Statute,  it  cannot  be  denied,  that  be  "  generMy 
lodged"  out  of  the  district  for  which  he  was  elected. 

[2.}  Did  he  thereby  vacate  his  office  ?  After  carefully 
collating  all  of  the  Acts  upon  this  subject,  we  agree  with  the  ■ 
presiding  Judge  that  he  did. 

Justices  of  the  Peace  are  to  be  elected  by  the  voters  of  the 

L.;|l,zi;i:v,.G00yIC 


"748     SUPREME  COURT  OF  GEOBOIA. 

HintOD  ct.  Undiay. 

district  in  whicli  he  reeidos ;  and  when  a  Yacancy  sfaall  hap- 
pen b;  death,  resignation  or  otheririse,  (remoral  for  instance,) 
provisioD  is  made  for  choosing  a  aaocessor.  {Cobb,  207.) 
And  by  the  Act  of  1809  {Cobb,  638)  it  is  provided,  that  "  in 
all  cases  where  any  Justice  of  the  Peace  aball  resign  or  re- 
move oat  of  the  limits  of  the  district  for  tohick  he  shall  have 
been  appointed,  it  shall  be  the  duty  of  such  Justice  fo  deliver 
his  docket  or  book  of  entries,  or  a  fair  copy  thereof,  to  kit 
fuecessor  in  office  teithin  sixty  days  after  he  may  be  commis- 
sioned, or  deposit  the  same  with  the  Clerk  of  the  Inferior 
Court." 

The  implication  is  irresistible,  that  removal  from  the  dis- 
trict works  a  forfeiture  of  tho  office. 

[3.]  The  last,  and  by  far  the  most  tronblesome  point  is, 
were  the  judicial  acts  done  by  this  Magistrate  daring  the 
fire  months  that  he  generally  lodged  out  of  the  district  in 
vhich  he  presided,  void  ?  And  can  they  he  coUsteFally  im- 
peached and  set  aside,  in  a  proceeding  to  which  he  is  no 
party? 

We  consider  the  doctrine  well  settled,  upon  great  princi- 
ples of  public  policy,  that  the  acts  of  an  oSicer  de  faeto^ 
whether  judicial  or  ministerial,  are  valid,  so  far  as  tho  rights 
of  the  public  or  third  persons  having  an  interest  in  such  acts 
are  concerned ;  and  that  neither  the  title  of  such  an  officer 
nor  the  validity  of  his  acts,  as  such,  can  be  indirectly  called 
in  question  in  a  proceeding  to  which  he  is  not  a  party.  This 
doctrine  has  been  established  from  the  earliest  period,  and 
repeatedly  confirmed  by  an  oobroken  oorrent  of  decisions, 
both  in  England  and  in  this  country.  {The  Abbot  of  Foi^ 
tanne.  Year  Book  9,  Benry  6,  38  ;  Leach  vs.  Hewel,  Oro. 
Eliz.  5S3;  Harris  vs.  Jays,  Cro.  Sliz.  699;  Knig/U  vs. 
The  Corporation  of  Wells,  Lutwytche,  508;  King  vs.  ZAale, 
Andrews,  163,  &  C. ;  2  Sir.  1090  ;  The  King  vs.  The  Cor- 
poration of  Bedford  Level,  6  East.  366;  The  Margate  Pier 
vs.  Hannam,  5  Engl.  C.  L.  R.  278.) 

Indeed,  the  doctrine  in  these  cases  is  universally  applied 
in  England  to  officers  de  faetQ,  from  the  lowwt  officer  np  to 
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the  King.  (1  Bla.  Com.  204,  871;  1  ffale't  F.  C.  60,- 
■Fotter,  897,  398;  Sawk.  P.  C.  b.  1,  ch.  8,  lec.  1,  8.) 

Xhe  same  doctrine  has  been  repeatedly  recognited  and 
affirmed  b;  the  Courts  of  the  UnioD.  (The  People  vg.  Ooi- 
Uns,  1  Johns.  R.  549;  Tucker  vi.  Aiken,  7  N.  Samp.  R. 
113;  Magon  vs.  Dillingham,  15  Mats.  R.  170;  Buckram 
v».  RuggleB,  15  Mm*.  R.  180;  Fowler  vs.  Betbe  etal.9 
Mat*.  R.  231 ;  Moore  vs.  Graves,  3  N.  S.  Rep.  408  ;  Moors 
vs.  Calley,  5  N.  H.  Rep.  222;  Baird  vs.  Bank  of  Wathir^- 
ton,  11  S.  $■  R.  411;  Cock  vt.  Halsee,  16  Peter's,  95  ;  Me- 
Kinstry  vs.  Tanner,  9  Johns.  R.  125  ;  Wilcox  vs.  Smithy  5 
Wend.  231;  The  People  vs.  BaHlett,  6  Fifnd.  422;  The 
People  vs.  Covert,  1  Hill,  674  ;  Trustees  of  Vernon  Society 
vs.  Hills,  6  Coioen,  23;  iC/ie  People  vs.  The  Corporation  of 
New  York,  3  Johns.  Cos.  19;  McKinn  et  al.  vs.  Somers,  1 
jPen«.  297;   TAc  People  vs.  Hopson,  1  i)«nw,  574.) 

[4.]  Sut  conceding  the  foregoing  rale  to  be  irell  eetab- 
lished,  it  18  not  alnajs  easy  to  determine  what  oaght  to  bA 
considered  as  constituting  a  colorable  right  to  an  office,  so  aa 
to  determine  whether  one  is  a  nacre  usurper.  An  officer  de 
faeto  is  said  to  be  one  who  exercises  the  duties  of  an  office 
binder  color  of  an  appointmeDt  or  election  to  that  office.  An 
officer  de  jure  is  one  who,  in  all  respects,  is  legally  appointed 
and  qualified  to  exercise  the  office.  A  mere  usurper  is  one 
-who  undertakes  to  act  as  an  officer  without  any  color  of  right. 

Lord  Ellenborough,  in  the  leading  case  of  The  King  vs. 
The  Corporation  of  Bedford  Level,  defines  an  officer  de  faeto 
to  be  one  "  who  has  the  reputation  of  being  the  officer  he 
•Bsomes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law." 
(Citing  1  Ld.  Ray.  660.) 

[5.]  Now  tbe  only  point  which  presses  at  all  tipon  our  minds 
is,  assuming  that  the  office  was  vacated  by  the  removal  of  the 
Justice,  is  he  to  be  considered  as  a  Justice,  de  faeto,  or  a 
usurper  merely  ?  That  he  still  had  the  reputation  of  being 
the  officer  he  assumed  to  be,  in  tlie  language  of  Lord  I!Uen~ 
borough,  there  can  be  no  doubt.  His  judgments  and  official 
acta  were  submitted  to  by  the  defendant  in  execution  and 
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others,  trithont  objection  or  contestation.  It  is  evident,  tlut 
neither  the  Msgistrato  himself  nor  others  believed  his  com- 
miasion  was  forfeited  bj  hie  removal,  under  the  ciroumstan- 
oes.  The  question  has  been  considered  so  doubtful  as  to 
l^uire  the  6nal  adjudication  of  this  Court. 

In  view  of  all  the  f'^cls  of  this  case,  the  necessity  of  pro- 
tecting the  rights  of  iiidividuals  and  tho  security  of  public 
peace,  maintaining  the  supremacy  of  the  law  and  enforcing 
its  due  execution,  we  feel  constrained  to  uphold  the  judg- 
ments of  this  officer.  It  is  not  pretended  that  there  is  any 
Saw  or  defect  in  bis  appointment;  that  he  was  not  duly 
elected  and  qualified.  There  has  been  no  chasm  or  kiaim 
in  the  regular  discharge  of  his  public  duties  under  his  com> 
mission.  No  attempt  has  been  made  to  oust  him  on  a  quo 
warranto.  Hifi  title  to  the  office  has  never  been  directly 
drawn  in  question  in  a  proceeding  to  which  he  was  a  party, 
«nd  in  which  the  evidence  might  be  very  different.  The  act 
•done  is  one  whioh  he  might  perform  as  an  officer  <U  facto. 

Abbottj  C.  J.  in  MaergaU  Pier  Co.  vs.  ffatmam,  says,  "  If 
ihe  act  of  ft  Justice  issuing  a  warrant  be  invalid  on  the  ground 
t>f  the  objection  there  made,  all  pereoDB  who  should  act  id 
the  execution  «f  the  warrant  would  act  without  any  antbority. 
A  Constable  who  arrests,  and  a  Julor  who  receives  a  felon, 
muld  each  be  a  trespasser ;  and  a  Conatable  and  a  person 
Aiding  him  might,  in  some  possible  instance,  become  amena- 
ble even  to  a  charge  of  murder,  for  acting  under  an  authority 
'Which  they  reasonably  considered  themselves  bound  to  obey, 
•ad  of  the  invalidity  whereof  they  were  wholly  ignorant." 

And  in  view  of  these  consequences,  the  Court  there  held 
that  the  acts  of  a  Justice  of  the  Peace  were  not  void,  although 
he  had  not  taken  the  oaths  nor  delivered  in  the  certificates 
required  by  law.  '  By  an  Act  of  5l8(  of  George  1 V.  c,  36,  it 
was  provided,  that  no  person  shoald  act  as  a  Justice  of  the 
Peace,  unless  he  shall  have  taken  and  subscribed  the  oaths, 
-and  delivered  in,  at  some  general  Bcesions  to  be  holden  in 
some  of  the  cinque  ports,  the  certificate  respectively  required 
to  be  taken  and  aubaoribed  and  delivered  in  by  the  Magis- 
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trate.  And  by  an  older  Statute,  (18  Geo.  2  c.  20,)  it  ie  de- 
clared, tbat  any  person  vbo  shaJl  aot  a»  a  Juatice  withoiA 
being  qualified  as  required  by  law,  sball  forfeit  XIOO. 

In  tbe  case  before  us,  we  are  called  on,  not  only  to  invali- 
date tlie  title  of  the  ofGcer,  bat  to  decide,  tbat  be  acted  as  a 
mere  usurper,  and  tbat  bis  auts  are  wbollj  void,  'both  as' to 
individuals  and  tbe  public. 

In  Knowlea  va.  Lu:-c,  (Jfoore,  112,)  a  distinction  was  taken 
by  the  Court  between  copybolde  granted  by  a  steward  of  a 
manor  who  bad  color,  but  no  right  to  hold  a  Court,  and  those 
granted  by  one  who  bad  neither  color  nor  right,  and  who 
Tras,  therefore,  a  mere  usurper.  Tbe  former  were  deemed 
valid — tbe  latter,  void.  And  the  reaBon  given  for  tbe  dis- 
tinction is,  that  in  the  former  case,  "  those  for  vrhom  Buofa 
acts  arc  done,  know  not  the  extent  of  the  steward's  title." 
And  Manwood,  C.  E.  who  delivered  the  judgment  of  tbe 
Court,  compares  it  to  the  case  of  an  ander-steward  when  the 
head  steward  is  dead  whom  he  considers  to  have  color  of 
authority ;  bo  tbat  if  he  assemble  the  tenants  and  they  do 
their  service  at  the  Conrt,  the  acta  which  he  does  there  are 
good. 

Lord  Ellenborou-jh,  in  commenting  on  this  case,  in  6 
E(ut.  already  referred  to,  says :  "  This  doctrine  of  Mamw9«d 
seems  no  more  than  what  was  the  law  in  the  case  of  all  judi- 
cial oiicors,  when  the  interest  of  the  officers  determined  on 
the  demise  of  the  Crown  ;  for  though  in  consideration  of  law 
-  the  commissions  of  the  Judges,  &c.  immediately  determined  ob 
such  demise,  yet,  their  intermediate  acts,  between  the  demise 
of  the  Crown  and  notice  of  it,  were  good.  (Citing  2  MaU's 
P.  a  24  ;  Oro.  Chaa.  97,  Sir  Randolph  Crew's  case.) 
,  Upon  the  whole,  in  prospect  of  the  great  public  mischief 
which  the  objection,  if  sustained,  would  spread  througbotit 
the  land,  and  no  notice  having  been  given  of  the  alleged  v»- 
c»ncy,  and  no  opportuni^  to  the  officer  to  defend  his  tiU^ 
'we  feel  warranted  in  holding  that  the  afits  of  the  JoBtice  cu- 
IWt  be  set  aside  in  this  coUateial  way. 
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Ko.  145. — Jesss  Oohsok,  pUintiff  in  error,  vt.  Ths  Stati 

or  GXOBQIA. 

(1.]  A  eunal  remmrk  nude  to  or  bj  a  Juror,  kAci  he  ti  iwoni,  to  anj  peno* 
In  tbe  prMBDce  of  the  Court,  iinot,  of  itMlT,  DtceMU-UjsnggMtiTeof  snA' 
•n  imguUritj  u  will  let  Mide  the  reidicL 

£S.]  Theohj*ctlDiith»tk  Juror  iioTCTBixtyjeui,  if  tenable  at  ill,  li  a  dla- 
quBlific&tion  which  must  be  sbovu  before  be  is  gworii  in  chief,  Bod  is  no 
ground  for  m  new  trial  after  verdict ;  eapectill;  if  the  Tact  was  kDOvn  to 
the  defendant  befoiehand. 

£3.]  The  charge  of  the  Court  shonld  aliraja  be  comtrnedio  refereDc«  to  tlie 
facta  of  the  cage  in  which  it  la  giren. 

[4.]  Em;  killing  is  presumed  to  be  felonioos ;  and  it  u  for  tbe  defeodaat. 
by  proof,  to  justify  or  mlUtate  the  Iiomicide. 

{B.]  When  tbe  onlj  testimonj  in  a  crimiDal  case  is  the  defendant's  own  eon- 
fMiioai,  whila  thej  are  all  admissible  as  CTidence,  it  is  for  the  Jnr;  to 
weigh  then  and  helieTe  them  or  not,  as  the?  maj  consider  them  rtasonahle 
aad  probable,  and  in  accordance  witti  the  truth  of  the  caae  or  otherwise. 

Yoluntary  manslangliter,  ia  Wilkes  Superior  Court.  Tried' 
1>efor«  Judge  Jahbs  Thohas,  September  Term,  1856. 

Upon  the  trial  of  this  caM,  the  following  OTidence  was  sub- 
mitted  to  tbe  Jury : 

JOHK  A.  DovHRK  Bwont,  sft^s,  that  he  got  there  a  few 
mionteB  before  deceaeed  died.  Prisoner  asked  Thomas  Bol- 
ton if  he  coald  shave  his  son  Jasper ;  deceased  was  abont 
gasping  his  last  breath  when  witness  got  there;  this  hap- 
pened on  22d  da;  of  Maj,  1866,  at  Mallorysville  in  this 
county ;  witaesa  knows  nothing  in  regard  to  the  killing. 

£nowB  nothing  of  the  killing ;  does  not  know  that  prisonec 
lulled  deceased;  prisoner  closed  deceased's  eyes;  deceased 
gasped  while  prisoner  was  closing  his  eyes. 

Jahbs  M.  Haweihs  sworn,  s&ys,  witness  did  not  see  th« 
^fficnlty ;  abont  9  o'clock  at  night  Dr.  Wootten  sent  for  wi^ 
nesB  ;  when  witness  got  to  the  house  of  prisoner  he  fonnd  it 
Tery  bloody  and  deceased  badly  out ;  this  happened  at  Hal- 
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lorysriUe,  in  this  countj,  daring  the  first  of  Uie  last  summer ; 
the  house  aad  piazzm  were  covered  with  blood ;  prisoner  vu 
in  piszzs — 'his  arm  bleeding ;  deceased  lay  in  the  honse;  did 
Bot  ezamiae  deceased  that  night ;  deceased  seemed  to  be  id 
peat  pain,  and  bled  freely ;  there  was  mach  blood  abont 
trfaere  deceased  was  lying  ;  prisoner  said  his  arm  was  cut ; 
iritDeBa  conversed  with  prisoner,  and  prisoner  said  if  it  was 
to  do  over  again  he  would  do  it ;  that  he  was  not  sorry  for 
it  witness  judged  from  prisoner  saying  that  he  was  not  sorry ; 
prisoner  said,  in  answer  to  the  question,  if  he  was  sorry,  "no 
sir-ree  Bob,  if  it  was  to  do  over  I  would  do  it  again;"  did 
■ot  see  prisoner  shed  any  tears  ;  prisoner  was  very  light  and 
langfaing — did  not  seem  at  all  sorry  that  night ;  prisoner  did 
not  laugh  hearty  ;  prisoner  first  said,  when  the  afiray  com- 
menced, he  was  sitting  down  whittling  with  bis  knife;  tfaat 
Jasper  got  to  choking  his  mother  or  sister,  and  that  prisoner 
coold  not  stand  that — and  then  he  got  up  and  the  ai!r^ 
oommeoced ;  prisoner  afterwards  told  witoess,  that  when  the 
aSray  begun  he  was  lying  on  the  bed  by  the  door  ;  Jasper 
came  and  attacked  him  on  the  bed  and  they  went  at  it ;  does 
not  recc^ect  what  prisoner  said  in  relation  to  the  interfer- 
ence of  his  wife  and  daughter ;  witness  does  not  recollect 
any  statement  of  prisoner  as  to  what  happened  after  the  af- 
fray begun ;  witness  stayed  at  house  of  prisoner  till  daylight 
next  morning ;  thinks  deceased  died  next  day — did  not  see 
him  die ;  witness  left  before  deceased  died ;  witness  exam- 
ined  the  bonne  for  blood  that  night;  saw  no  blood  in  little 
room ;  only  saw  it  in  big  room  and  piazza,  and  plenty  in  the 
yard ;  deceased  seemed  to  be  in  a  dying  condition  when  wit- 
ness got  there ;  witness  thought  he  would  die  in  a  short  time ; 
iritness  saw  no  knives  that  night ;  some  of  the  party  looked 
about  the  house,  but  did  not  find  any ;  saw  two  next  day ; 
did  not  see  prisoner  with  knife ;  there  was  a  good  smart  pud- 
dle of  blood  in  yard  by  paling — ^not  as  much  as  half  gallon. 
Deceased  was  lying  in  room ;  prisoner  was  sitting  in  piaz- 
za— said  his  arm  was  cut ;  thinks  prisoner  was  bloody — saw 
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blood  OD  bis  arm — thinks  it  was  left  um ;  witness  never  saw 
the  wontid  st  all ;  prbcmer  said  it  was  that  an». 

Witness  testified,  on  oommitting  trial :  Prisoner  satd,  m 
the  eame  oonTorsatiDn  about  doing  it  orer  again,  that  he  £A 
it  io  self-defence — alwaga  said  it  was  done  in  self-defence  r 
vitnesB  looked  at  wonnds  on  deceased — helped  to  dress  him; 
wounds  seemed  broad  and  some  small ;  some  seemed  cots 
and  some  seemed  to  hare  gone  in ;  can't  saj  that  all  could 
have  been  made  by  same  instrument — probablj  may  hare 
been  ;  knew  deoeased ;  worked  with  witness  six  months ;  ne> 
Ter  saw  him  in  violent  passion;  had  seen  deceased  drunk, 
bnt  not  in  a  spree ;  witness  was  there  when  Dr.  Anderson 
was  ;  was  with  Dr.  Anderson  from  12  or  1  o'clock  till  wit- 
ness left  next  morning ;  saw  no  blood  in  little  room ;  did  not 
examine  it  particularly  that  night ;  went  in  next  day  and 
Baw  none ;  did  not  look  on  the  bed  for  blood  ;  witness  jndged 
&om  deceased's  clothes  and  bed-clothes,  and  hie  general  ap- 
pearance, that  he  had  bled  a  great  deal ;  there  was  blood  oa 
the  left  arm  of  prboner ;  saw  scratches  on  throat  or  face  of 
prisoner— can't  say  which — may  hare  been  finger  nail 
prints ;  prisoner  said  nothing  about  tfacm  to  witne^ 

One  or  two  wounds  may  hare  been  4  or  5  inches  long; 
does  not  know  of  deceased's  offering  riotonce  to  any  body ; 
DBTer  saw  him  at  it ;  there  was  a  great  deal  of  blood  on  the 
floor  of  the  large  room  and  piasza — scattered  pret^  mseh 
orer  piazza ;  saw  prints  of  bloody  fingers  on  railing  of  piaa- 
sa  ;  saw  some  blood  on  the  chairs  ;  saw  four  black  places  oa 
the  arm  of  deceased,  above  the  elbow  of  the  right  arm ;  it 
looked  as  if  it  may  have  been  done  by  the  grasp  of  a  hand. 

The  black  places  seemed  more  over  than  on  the  top  of  Hm 
arm — behind  the  middle  part  of  the  arm — separate  u>d  dis- 
tinct black  spots — probably  an  inoh  apart — fingers  would 
have  to  have  been  separated  to  have  made  them ;  nerar  s»w 
deceased  come  into  the  shop  io  a  rage ;  saw  deceased  atadk 
his  knife  in  the  floor  of  the  grocery  and  break  it  oflf. 

Dpsos  B.  JGaus  sworn,  says,  that  he  went  to  the  h(»B«  ttf 
the  prisoner  on  the  night  that  deceased  was  killed ;  heard 
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some  one  acreajntng  and  ran  there  ;  everything  was  in  confu- 
sion ;  prisoner  was  sitting  in  piaz/.a,  leaning  his  arm  on  rail- 
ing; witness  passed  immediately  through  the  house,  and  fol- 
lowed Dr.  Woottcn  to  where  he  wag  lying ;  deceased  was  ly- 
ing in  the  yard  by  the  palings — was  lying  rather  on  his  left 
side,  with  his  head  against  the  palings  ;  deceased  was  pros- 
trated— means  his  strength — and  not  able  to  get  np ;  witness 
ripped  deceased's  clothes  loose  to  see  where  ho  was  wonnded 
— only  discoYCred  one  where  he  fksl  opened  the  clothes ; 
deceased  was  very  bloody — great  deal  of  blood  about  on  the 
ground ;  witness  and  Dr.  Wootten,  Downer  and  Smith  took 
deceased  in  and  laid  him  on  the  floor — very  little  blood  in 
.the  house — piasza  very  bloody ;  some  one  asked  prisoner 
what  was  the  matter  t  prisoner  replied  that  be  believed  he 
-had  killed  Jasper — was  why  witness  went  through;  observed 
nothing  peculiar  in  prisoner's  manner,  when  he  said  he  sup- 
posed he  had  killed  Jasper ;  knew  prisoner  and  deceased 
some  time  before  the  death  of  deceased ;  does  not  know  their 
eomparativo  strength ;  when  witness  and  party  went  out, 
prisoner  polled  out  a  knife  and  said  he  had  cut  deceased  with 
that  knife ;  said  he  used  little  blade;  knife  exhibited  is  the 
knife  referred  to  by  witness ;  knife  had  as  much  blood  on  it 
.  as  could  stick  to  it. 

Saw  a  small  streak  of  blood  through  targe  room  where 
prisoner  walked  through  room  or  from  prisoner — thinks  he 
saw  prisoner  walk  there ;  witness  thinks  it  8  or  9  o'clock 
mhen  he  got  there  ;  no  one  but  family  of  prisoner  was  tnere' 
ivhen  witaees  got  there ;  saw  wonnd  on  arm  of  prisoner  t£at 
.was  on  railing — a  flesh  wound  of  f  of  an  inch  long — bled  a 
good  deal — it  was  the  left  arm ;  wonnd  could  have  been  made 
larger  by  the  knife-blade  exhibited,  bat  not  by  a  single  atab ; 
saw  no  other  knife ;  saw  none  on  body  of  deceased — did  not 
examine  his  pockets ;  heard  prisoner  say  that  if  it  was  to  do 
over,  he  would  do  it  again,  because  he  had  done  it  in  self- 
defence  ;  heard  prisoner  swear  that  night ;  never  saw  him 
cut  up  any  shines ;  did  not  know  him  intimately ;  heard  priE- 
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oner  say  that  Jasper  cut  at  or  cut  him  first ;  does  not  r 
ber  that  prisoner  stated  to  witness  how  the  afl^y  began. 

Did  not  see  sister  of  deceased  there  when  witness  got 
there ;  she  came  afterwards,  when  prisoner  swore  be  wonld 
be  d — d  if  he  would  not  do  it  again  if  it  was  to  do  over. 

Dr.  WlLLiAU  Q.  Andebson  sworn,  says,  that  he  was  re- 
quested to  Tisit  deceased  about  the  22d  of  last  May,  in  the 
morning ;  witness  foand  deceased  lying  on  a  pallet  on  the 
floor ;  conceived  deceased  to  be  in  a  dying  condition  at  the 
time  ;  upon  examination,  witness  found  various  wounds  on  the 
left  arm,  back,  chest  and  abdomen ;  did  not  probe  then ; 
thinks  he  noticed  14  wounds — did  not  examine  entire  body-; 
several  of  them,  three  or  four,  witness  conceived  to  be  fatal . 
wounds;  witness  applied  bandages  to  support  the  breati, 
while  witness  applied  stimulants ;  two  or  three  wounds 
reached  the  cavity  of  the  chest,  without  pecetrating  the 
longs ;  witness  is  a  practising  physician ;  was  not  there  when 
deceased  died ;  the  wounds  witness  examined  would  inevita- 
bly produce  death ;  prisoner  stated  to  witness  that  deceased 
had  attacked  him  in  bed — choked  him  and  cut  him  when  ia 
bed,  and  that  prisoner's  wife  and  daughter  came  to  hia  u> 
sistance  and  caught  hold  of  deceased,  trying  to  get  him  away; 
from  that  deceased  turned  and  pursued  hia  daughter  out  of 
the  honse  towards  the  front  gate  in  the  yard ;  that  deceased 
returned  to  the  honse  in  the  piazza ;  prisoner  met  deceased 
at  the  door  from  the  piazza  to  the  honse,  and  that  he  too]( 
deceased's  knife  from  him  and  cut  him  with  it;  witness  mv 
no  prints  on  deceased's  arm. 

Prisoner  stated  that  he  met  deceased  at  the  door  and  took; 
deceased's  knife  away  and  cut  bim  with  it;  next  morning 
witness  saw  the  knife  exhibited  ;  it  had  blood  on  the  blade  i 
witness  is  cert^n  that  prisoner  said  he  took  deceased's  knife 
from  him  at  the  door ;  saw  no  wounds  that  penetrated  the 
body  less  than  half-inoh  wide ;  the  wounds  corresponded  iritfa 
the  blade  of  the  knife  exhibited;  witness  stated,  that  that 
morning  prisoner  said  he  bad  done  it  entirely  in  self-defence 
—called  witness  attention  to  prists  on  his   throat,   vbich 
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aeemed  to  have  been  done  as  if  he  had  been  cholted ;  vitnesB 
was  not  in  the  presence  of  prisoner  all  the  time  till  the  knife 
was  found  or  exhibited  to  witness ;  was  not  with  the  body  of 
deceased  all  the  time  till  the  knife  was  shown  to  him ;  was  at 
Dr.  Wootten's  probably  two  hours  ;  saw  no  wound  on  priso- 
-oer's  arm. 

David  0.  Dowkbr  sworn,  says,  he  lives  in  Mallorysville ; 
deceased  and  prisoner  were  drinking  on  the  evening  of  tha 
difficulty ;  deceased  was  drinking  most ;  witness  keeps  a  re- 
tail store ;  deceased  told  witness  in  the  morning,  that  he 
would  want  spirits,  and  he  would  send  prisoner  after  it ; 
wanted  a  pint ;  got  a  pint  twice  that  day  for  deceased;  saw 
a  knife  shown  by  prisoner  about  9  o'clock  ;  after  the  affi-ay 
prisoner  said  that  was  the  knife  he  cut  deceased  with  ;  the 
white  handle  knife  exhibited  was  the  one  shown  by  prisoner; 
saw  deceased  with  the  other  knife  exhibited  two  or  three  days 
before  the  affray ;  searched  and  found  the  same  knife  in  de- 
cflased's  pocket. 

Thinks  deceased  was  very  dissipated  ;  oan't  say  he  is  ac- 
quainted with  the  general  character  of  deceased  for  violence ; 
the  large  knife  exhibited  is  the  knife  found  in  deceased's 
pocket ;  saw  Mr.  Smith  take  it  from  his  pocket ;  some  blood 
was  on  the  blade  when  it  was  taken  out;  the  white  handle 
knife  is  the  one  prisoner  said  he  out  deceased  with. 

The  Court  charged  the  Jury,  among  other  things,  that  "if 
they  believed  that  the  father  disarmed  the  son,  and  then  gave 
.the  mortal  blow,  he  is  guilty  of  volontary  manalaughter. " 

This  decision  is  assigned  aa  error. 

A  new  trial  was  moved — 

Ist.  Because  David  Plumb,  one.of  the  Jurors,  after  having 
been  sworn,  left  the  jury  box  and  walked  about  the  court 
room  unattended,  conversing  with  various  persons. 

2d.  Because  one  of  the  Jurors,  David  Plumb,  was  over  60 
years  of  age,  which  fact  was  not  known  to  prisoner's  Counsel 
ontil  after  said  Juror  was  sworn  in  chief. 

,3d.  Because  the  Jury  found  against  evidence. 
.  In  support  of  the  &rBt  groond  for  a  sew  trial,  John  H.  Dj- 
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son  was  sworn,  and  testified,  that  he  saw  David  Plamb  walk- 
iDg  about  the  court  room  after  having  been  evorn  in  chief; 
did  not  see  him  outside  the  bar ;  saw  him  go  to  the  Judge 
and  say  something  to  him ;  he  also  stated  he  went  to  the  So- 
licitor and  tell  him  he  was  orer  age.  The  Conrt  stated  that 
this  was  the  same  com  iiiunicatioQ  made  to  the  Court.  Mr. 
Dyson  also  stated,  he  heard  a  man  tell  Juror  he  did  not  be- 
lieve he  waB  over  age,  from  the  looks  of  his  head ;  did  not 
see  the  Juror  all  the  time  he  wag  out  of  the  jury  box ;  did  not 
see  him  outside  of  the  bar. 

In  support  of  the  second  ground  for  a  new  trial,  the  ptiso- 
ner'a  Counsel  expressed  himself  ready  to  produce  his  affida- 
vit, swearing  to  his  ignorance  of  the  fact  that  the  Juror,  Da- 
vid Plumb,  was  over  sixty  years  of  age.  This  the  Court 
deemed  unneoessary,  and  decided  that  though  both  the  pris- 
ODer  and  his  Counsel  were  ignorant  of  this  disqualiGostion,  it 
was  not  a  good  gronnd  for  a  new  trial.  The  Juror  was  ex- 
hibited to  prisoner;  he  had  a  right,  then,  to  put  him  on  oatb 
w  on  triors,  as  to  his  age ;  he  did  neither. 

The  Court  refused  a  new  trial,  and  this  decision  is  assigned 


FoocH^  for  plaintiff  in  error. 

Sol.  Gen.  Dahibl,  for  the  State. 

S}f  the  Oowrt. — Luhfkin,  J.  delivering  the  opinion. 

Ought  a  new  trial  to  have  been  granted  in  this  case  ?  We 
propose  to  examine  the  several  gronnda  upon  which  it  was 
asked. 

£1.]  Beoause  one  of  the  Jurors,,  David  Plumb,  after  hav- 
ing been  sworn  in  chief,  left  the  Jury  box,  walking  about  the 
court-room  unattended  and  oonversing  with  variona  persona. 

It  seems  from  the  evidence  of  Hr.  Dyion,  the  Clerk,  that 
Mr.  Plumb  did  not  go  outside  the  bar.  He  remarked,  per- 
haps in  an  undertone,  to  the  Judge  and  Solicitor  General,  diat 
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be  was  over  ftge.     Some  one  observed  tbftt  he  did  not  beliere  - 
Him  from  the  looks  of  faU  bur ;  the  Juror  wore  a  wig. 
We  think  this  exception  folly  covered  bj  the  cue  of  Sjpp*  - 

v».  The  State,  (19  &a.  Rep.  602.) 

The  9th  fissignment  of  error  in  that  case  WH,  **  tbM  Joaepk . 
H.  WilliaiDB,  one  of  the  Jnrors,  oonrened  with  WiUian. 
Wood  and  another  Juror  after  they  were  sworn  totrjtbft- 
canse."  This  transpired  in  open  Conrt  and  in  the  preeenM 
of  the  Judge;  and  the  Court  aay:  "With  a  crowded  court- 
room it  is  impossible  to  prevent  some  casual  remark  of  this 
sort.  A  Joror  is,  onezpectedly  to  himself,  sworn  and  put  upon 
the  panel ;  he  wbiepers  to  a  friend  some  message  to  his  fam- 
i'j)  (*!'  gives  some  directions  concerning  his  horse.  While 
we  condemn  the  practice,  as  no  one  should  speak  to  the 
Juror  nor  he  to  them  without  leave  of  the  Conrt ;  still,  no 
case  has  been  found  which  decides  that  this  is  snch  an  irreg- 
ularity  as  will  entitle  the  prisoner  to  a  new  trial ;  snch  mis- . 
conduct  as  will  require  the  verdict  to  be  set  aside." 

We  forbear  to  enlarge  upon  this  point 

[2.]  The  next  ground  upon  which  the  motion  for  a  new. 
trial  was  made,  was,  that  David  Plumb,  one  of  the  Jurors 
who  tried  the  prisoner,  was  over  sixty  years  of  age,  wbiiA.. 
fact  was  not  known  to  prisoner's  Counsel  until  after  said 
Juror  was  sworn  in  chief. 

It  is  not  pretended  that  the  defendant  himself  was  ignor- 
ant of  the  fact  that  David  Plumb,  the  Jot-or,  was  over  siz^ 
years  of  age.  We  concur,  however,  with  his  Honor,  Judge 
Thouas,  that  the  objection  came  too  late.  It  is  one  of  those  - 
disqualifications,  if,  indeed,  it  be  one,  whioh  should  be  ia- 
quired  into  before  the  Juror  is  sworn.  The  Juror  is  exhibited . 
to  the  prisoner  for  that,  amongst  other  purposes.  How  easy 
to  get  at  the  fact  by  propounding  to  ^e  Joror  himself  the 
question.  I  have  intimated  a  donbt,  whether  this  be  a  dis- 
qualification. I  know  that  the  Act  of  February,  1856,  pro- 
fesses to  define  who  are  both  qualified  and  liable  to  serve  as 
Jurors  in  criminal  cases ;  and  declares  that  all  free  white ' 
male  citizens  who  have  arrived  to  the  age  of  twenty-one  yean^. 
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and  not  over  tixty,  and  residents  In  the  county  ifbere  the' 
trial  is  to  be  hkd,  and  not  being  idiots  or  lanatios,  shall  be 
^Wilified  and  liable  to  serve  as  Jurors  npon  the  trial  of  all 
criminal  cases. 

Did  that  Statute  intend  to  olusifj  persons  over  three  score- 
years  irith  infanta,  as  having  reached  their  second  dotage! 
Kaj  worse — degrade  them  to  the  intellectual  level  of  idiotg 
•ed  lunatics?  Rampant  and  reckless  as  Young  America 
may  be,  I  omn  hardly  believe  that  such  was  the  meaning  of 
the  "reverend,  grave  and  potent  seniors"  irho  enacted  this 
law.  Surely  its  reputod  author  did  not  design  to  commit 
Jeh  de  te  by  superannuating  himself. 

This  ma;/  constitute  a  good  objection,  if  taken  in  time.  It 
oan  never  be  allowed  as  a  sufficient  ground  to  grant  a  new- 
trial. 

[3.]  Agun,  it  is  said  the  Court  misled  the  Jury  and  caosed 
the  conviction  of  the  defendant,  by  erroneously  charing 
them,  that "  if  they  believe  from  tho  testimony  that  the  father 
disarmed  the  son  and  then  gave  the  mortal  wounds,  that  the  - 
accused  w-as  guilty  of  voluntary  manslaughter." 

Tho  complaint  is,  that  the  facts  thus  sopposed  would  con- 
stitute murder,  and  not  manslaughter. 

[4.]  [5.]  As  an  abstraction,  the  objection  is  irell  taken.  If 
a  father  disarms  an  unofleadiDg  son — disarms  and  kills  him,  it 
is  oertamly  murder.  But  the  charge  is  given  in  view  of  the 
facts  proven  and  fuUy  warranted  by  the  evidence.  That  the 
Bon  was  slain  by  the  father,  was  not  denied.  In  contompla- 
tion  of  law,  the  homicide  was  mnrder.  And  it  was  for  the 
■layer,  by  proof,  to  relieve  himself  from  this  presumptifm, 
to  reduce  the  offence  from  mnrder  to  manslaughter.  And 
-  this  he  endeavored  to  do  by  the  introdnotton  of  his  own  ac< 
count  of  the  transaction,  as  testified  to  by  several  witnessee. 
The  Btatoments  were  confused  and  somewhat  contradictory. 
It  was  for  the  Jury  to  weigh  and  compare  them,  and  to  de- 
termine which  narrative  was  the  most  reasonable  and  prob- 
able. The  confessioD  made  to  Dr.  Anderson  was,  that  the 
deceased  "  bad  attacked  the  prisoner  in  bed,  choking  and 

D,q,i,.cdbvGooyIc 


ATHENS,  NOVEMBER  TERM,  3856.         761 

Goliron  vi.  The  State. 

catting  him ;  that  priaoncr'a  irife  and  daughter  came  to  his 
aasistunce  and  caught  hold  of  dcceiised,  trying  to  get  him 
away ;  that  he  turned  and  pursued  his  daughter  out  of  the 
house  toward  the  front  gate  of  the  yard  ;  that  he  came  back 
to  the  house  into  the  piazza;  that  prisoner  met  him  at  the 
door,  took  hia  knife  from  him  and  cut  him  with  it.  Witness 
Baw  the  knife ;  the  blade  had  blood  upon  it." 

Now  the  instruction  of  the  Court  to  the  Jury  was  in  refer- 
enec  to  this  statement,  and  was  fully  sustained  by  it.  The 
Judge  wab  justified  in  charging,  and  the  Jury  in  finding,  that 
the  killing  was  without  raalice.  And  malice  is  an  indispes- 
ssble  ingredient  in  the  crime  of  murder.  And  this  super- 
cedes the  necessity  of  considering  the  fourth  and  last  ground, 
namely :  that  the  verdict  was  contrary  to  evidence. 

If  the  admission  to  Dr.  Anderson  was  in  accordance  with 
the  truth  of  the  case,  and  the  Jury  had  the  right  so  to  con- 
clude, the  verdict  they  rendered  would  be  the  judgment  which 
the  law  would  pronounce  upon  the  testimony.  The  killing 
was  voluntary,  upon  a  sadden  heat  of  passion,  and  without 
any  mixture  of  deliberation  whatever.  It  is  to  be  hoped  that 
the  22d  of  May,  1856,  the  day  of  this  memorable  tradegy, 
Trill  long  be  recollected  in  the  village  of  Malloryaville. 
Twice  on  that  day,  Mr.  Downer  swears  that  the  father  was 
sent  by  the  son  to  procure  spirits  at  his  grocery — under  the 
madilening  influence  of  which,  the  hands  of  that  father  wa« 
imbrued  in  the  lifeblood  of  that  son  ! 
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Ho.  146. — Eliza  Poi-e,  plaintiff  in  error,  vf.  Robert  Toombs, 
defendant  in  error,  Robert  Toombs,  plaintiff  in  error, 
vs.  Eliza  I'orB,  defendant  in  error. 

[1.]  ''  A  mii'lon  was  Dindc  Tor  n  now  trial,  and  Co  the  motiaD  was  appended 
wliat  tbe  motion  referred  to  os  a  brief  ofthe  evidenco.  Tiroof  tbcgrouDdE 
of  tlic  motion  relntod  to  evidence.  The  Court  took  up  the  motion,  and  af- 
ter hearing  it  in  part,  oJjuiirneii  it  to  a  spf  cified  time  in  vacation  :  and  at 
thnt  time,  adjourned  it  in  such  ft  manner  that  it  woa  not  again  heard  tin 
the  ne.vt  regular  term  of  the  Court.  At  thnt  terra,  (be  defeoilHat  in  the 
notion  moved  to  dismisE  the  motion,  on  tlic  gioand  that  tbe  brief  of  tbe 
evidi-iiip  L.id  not  Iciii  uiiptovi-d  by  the  Court  or  agreed  lo  l>j"  tlie  jiartiea. 
Thi-  Couri  ortT-ruk'd  llint  molion  ;"  Udil,  Ibnt  the  Court  did  riyhi, 

p.]  IVlicthcr  a  jiidEment  is  rig!it  or  not,  depends  on  whether  it  is  «h:il  tbe 
foct.^  ivarrnut — the  fhrts  liiken  at  the  vniuntion  put  on  tbem  by  the  law — 
not  nt  tlie  vn1ii:ilion  put  on  thcin  by  the  Judge  rendering  tbe  jnd^cnt. 

[3.]  A  jr^iipral  expression,  used  by  a  witness  in  place  of  a  repetition  of  par- 
ticiilnr.:,  or  a^  au  iulroductiou  to  a  statement  orpnrticulars,  ivaa  admitted: 
Jlrl'l.  thnt  the  ndmi.^sion  of  the  c:iprEs^ion  to  the  Jury,  vns  not  a  good 
gronni]  fur  a  new  trial. 

[4.J  A  dtfeudnnt  in  error  is  entitled  to  insist,  in  the  reriewing  Court,  on  alt 
the  grounds  which  he  insisted  upon  in  the  lower  Court,  althoa^h  tbat 
Court,  in  deciding  the  points  brought  before  the  rciiciring  Conrt,  put  its 
judirmcnt  on  $ome  of  those  grounds  only. 

Trover,  in  Wilkes  Superior  Court.  Decision  by  Judge 
JamEs  TitoiiAS,  September  Term^  185C. 

Eliza  Pope  brouglit  an  action  of  trover  against  Robert 
Toombs,  for  several  negroes.  The  defendant  claimed  as  ad- 
mmistrator  of  Henry  J.. Pope. 

Upon  the  trial,  a  verdict  was  rendered  for  the  plaintiff  at 
March  Term,  1856,  and  a  motion  was  then  made  for  a  nen 
trial. 

At  Sci-itemher  Term,  1356,  Counsel  for  plain  tiff  moved  to 
dismiss  the  motion,  because  no  brief  of  all  the  evidence  in 
the  cause  had  ever  been  approved  by  the  Court  ot  agreed 
upon  by  Counacl,  and  sucli  approviil  and  ngiccment  enteted 
on  the  minutes.     The  motion  was  in  the  foUoiving  words: 
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Eliza  Pope  "l 

ve.  \>S'act,  jf<-.       VenVa-lfori>.:i>U{f. 

.       ROBKRT    ToOllIiH,        ) 

And  now,  at  this  term,  comet  tlie  defondtint,  by  his  Attor^ 
nies,  Irvin  and  Biirnctt,  and  prays  the  Court  ftn-  a  new  trirf 
in  said  cause,  for  the  grounds  following,  to-wit : 

1st.  Because  the  Court  erred  in  admitting  as  evidence  be- 
fore the  Jury,  the  worda  following  in  the  testimony  of  KlJia 
Pope,  viz  :  "  The  trade  was  not  completed" — such  words  be- 
ing the  statement  of  a  legal  conclusion,  and  not  of  a  fact — 
the  facts,  themselves,  being  elsewhere  stated. 

2d,  Because  the  verdict  w,as  contrary  to  evidence. 

-3d.  Because  it  was  contrary  to  law.. 

4th.  Becansc  it  was  contrary  to  the  charge  of  the  Court. 

And  this  defendant  pray?  that  this  may  operate  as  a  ««- 
persedi'as  in  Raid  cause,  and  that  llic  brief  of  the  testimony 
hereto  appended  miiy  be  approved  by  the  Court,  and  ibat  the 
plaintifl"may  show  cause,  at  once,  why  a  new  tri.;I  should  not 
be  granted — plaintiff,  in  open  Cuurt,  waiving  notice  and  far- 
ther service  of  grounds  of  application  for  new  trial. 

IRVIN  &  BAUNETT,  Dcf'ta  Att'ys. 

COPY  OF  EVIDENCE. 
Samuel  Baldwin's  interrogatories   proved   property    in 
plaintifTprior  to  its  going  into  possession  of  llenry  J.  Pope, 
defendant's  intestate,  and  proved  value  of  property, 
I  agree  to  the  above  us  Baldwin's  testimony. 

Signed,  TIIOS.  R.  E.  COBB. 

Copy  of  the  answers  of  mrs.  eliza  popb, 
plaintiff. 

Eliza  Pope     "1 

fg.  V  Trover  m  appeal,  in  Wilkes  Svp.  Court 

BolJBRT  TOOIIBS.  j 

The  luiswers  of  Mrs.  Eliea  Pope,  the  plainti0,  to  interrog- 
atories filed  for  her  in  the  above  stated  caee : 
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To  interrogatory  Ist.  I  was  acquainted  -with  Henry  J. 
Pope ;  2d.  The  Dcgroes  Bued  for  in  the  above  stated  case  did 
belong  to  me ;  3d.  They  passed  out  of  my  possession  into 
that  of  Henry  J.  Pope,  under  the  following  state  of  facta : 
Mr.  Pope  was  buying  negroes  to  carry  on  rail  road  work  j 
he  applied  to  me  on  several  occasions  during  the  fall  of  the 
year  1852,  to  purchase  my  negroes.  We  finally  agreed  npon 
the  prices  for  the  negroes  sued  for,  and  also  for  a  negro  wo- 
man named  Fanny.  Another  negro,  Orry,  it  was  agreed 
should  be  sent  with  the  other  negroes,  and  according  as  her 
health  proved  good  or  otherwise,  we  were  to  agree  on  a  price 
for  her  when  the  trade  was  finally  closed.  This  was  in  Oc- 
tober or  November,  18o2,  The  negro  man  and  boy  were 
carried  off  by  Mr.  Pope — the  other  negroes  being  hired  out 
could  not  be  delivered  till  the  end  of  the  year.  (Hence,  the 
trade  was  left  open  and  unfinished.)  At  the  end  of  the  year 
I  sent  the  negroes  down  to  him,  Orry  with  them. 

In  January,  1853,  I  went  down  myself  in  order  to  have 
the  trade  between  us  closed.  At  that  time,  I  had  changed 
my  mind  as  to  Fanny,  and  Mr.  Pope,  through  his  wife,  sig- 
nified his  willingness  to  me  to  take  her  out  of  the  contract. 
I  remained  in  Stewart  County  near  two  months,  (Mr.  Pope 
being  absent,)  awaiting  his  return  in  order  to  conclude  this 
trade.  He  did  not  return  before  I  left.  I  had  no  doubt  aa 
to  his  integrity,  and  felt  easy  that  the  contract  would  be 
completed  in  its  spirit  when  we  met  again ;  and  hence,  I  left 
the  negroes  there — Orry  with  them.  The  trade  was  an  en- 
tire contract ;  that  ia,  I  mean  the  negroes  were  not  sold  sep- 
arately. The  object  I  had  being  to  place  family  negroes  to- 
gether, in  the  banda  of  a  friend ;  and  hence,  the  prices  I  set 
upon  them  wore  lower  than  the  market  prices  of  similar  ne- 
groes. (I  never  considered  the  trade  as  completed,  although 
had  Mr.  Pope  lived  and  we  had  met  again,  I  did  notdoulftit 
would  have  been  completed.)  Orry  was  sold  just  as  much  as 
any  of  the  negroes.  The  only  difference  was,  no  price  was 
agreed   on  as  to   her.     In  fact,  being  Qeu*   relations  ftnd 

L.;|l,zi;i:v,.G00yIC 


ATHENS,  NOVEMBER  TERM,  185G.         765 

Pope  11.  Toombs. 

firieDde,  we  left  the  whole  matter  open,  subject  to  final  ad- 
jastment  when  the  trade  was  closed. 

Orry  has  since  been  delirered  back  to  me.  Fanny,  I  leani^ 
was  sold  by  Mr.  Pope  in  AUbama.  The  price  agreed  on  for 
Fanny  was  seven  hundred  dollars.  There  was  no  memoran- 
dum, note  or  other  writing  made  as  to  these  facts  by  us,  as 
we  expected  to  meet  in  the  winter  to  complete  the  trade. 

Int.  2d.  I  do  not  consider  that  the  negroes  were  sold  by 
me  to  Mr.  Pope,  because  the  trade  was  not  completed.  We 
bad  made  no  agreement  as  to  the  terms  of  sale  further  than 
stated  in  the  foregoing  answer.  There  was  no  agreement  or 
understanding  as  to  whether  cash  was  to  be  paid  or  credit 
given,  nor  as  to  the  length  of  credit.  As  I  have  before 
stated,  all  these  matters  (except  the  prices  of  all  the  negroes, 
save  Orry)  were  left  open,  and  to  be  settled  when  the  trade 
was  completed. 

To  the  3d  and  4th,  she  answers:  I  have  answered  these 
questions  fully.     (The  residue  of  thcso  answers  not  road.) 
(Signed,)  E.  S.  POPE. 

Sworn  to  and  subscribed  before  me,  this  19th  March, 
1856.  THOS.  R.  R.  COBB, 

Notary  Public  for  Clark  Co. 

The  following  are  the  interrogatories  to  Mr.s  Pope : 

Eliza  Pope 

vs. 

BOBBRT  'J 


[ZA  Pope      "1 

VB.  >  Trover  on  appeal,  in  Wilkea  Sup.  Oon 

RT  'looMBS.  j 


Interrogatories  on  the  part  of  defendant  to  the  plaintiff 
Eliza  Pope,  a  material  witness  for  him,  residing  out  of  Wilkes 
-County. 

Int.  Ist.  Were  you  acijuainteJ  with  Henry  J.  Pope  in  his 
lifetime?  If  so,  state  whether  the  negroes  sued  for  by  yon 
in  the  above  stated  case  ever  belonged  to  you ;  and  how  thej 
jiasscd  out  of  your  control  and  possession,  into  said  Pope's. 

Int.  2d.  Please  state  if  the  negroes  sued  for  by  you  in  the 
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above  stated  case  were  sold  by  you  to  Henry  J.  Pope;  when 
and  what  were  the  terms  of  the  sale. 

Int.  3d.  If  the  negroes  sued  for  by  you  passed  out  of  your 
control  and  posEcssiou  into  that  of  Henry  J.  Pope,  state  fully 
upon  what  terms.  Str-te  the  contract  between  you  and  H.  J. 
Pope ;  particularly  wi:jther  it  was  a  contract  of  sale  or  hire, 
and  the  terms  thereof. 

Int.  4th.  State  all  you  know  that  will  show  that  the  ne- 
groes sued  for  by  you  in  the  above  stated  case,  really  and 
legally  belonged  to  the  estate  of  H.  J.  Pope,  and  not  to  you ; 
state  that  you  have  stated  all  which  would  show  this. 

Signed,  A.  II.  STEVENS, 

W.  M.  REESE, 

Def 'ts  Att'ya. 

Indorsed  on  the  motion  were  the  following  entries : 

'*  I  acknowledge  due  and  legnl  notice  of  the  within  motion 
and  grounils  of  application." 

Signed,  TIIOS.  R.  E.  COBB,  Plff's  Att'y. 

Filed  in  office  March  28th,  1856. 

Signed,  JOHN  H.  DYSON,  Cl'k. 

"  By  consent  of  both  parties,  by  their  Counsel,  in  open 
Court,  upon  hearing  the  within  motion,  it  is  ordered  that  the 
argument  be  continued  at  Warren  Court,  and  the  decision 
thereon  be  then  pronounced,  with  leave  for  either  party  to 
except  and  take  up  the  case  thence  to  the  Snpreme  Court. 
On  failure  to  decide  at  Warren  Court,  then  farther  order  to 
lie  then  mndc." 

"Ordered  by  consent  of  both  parties,  at  Warren  Court, 
thiit  this  cause  be  heard  at  Oglethorpe  Court ;  in  default  of 
which  it  be  heard  at  the  next  term  of  Wilkes  Superior  Coart. 
(Signed,)         JAMES  THOMAS,  J.  S.  C.  W.  C. 

April  7th,  1856." 

The  Court  over-roled  the  motion  to  dismiss,  and  plMOjaff' 
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excepted.  The  motion  for  a  new  trial  was  then  beard;  and 
after  argument  had  thereon,  the  Court  made  the  rule  abso- 
lute on  the  first  ground  taken  only.  The  defendant  insisted 
on  alt  the  grounds.  To  this  decision  plaintiff  and  defeud- 
aiit  both  excepted. 

The  two  bilb  of  exceptions  were  argned  together. 

T.  R.  K.  CoBJ!,  for  Mrs.  Tojie. 

Barxeit;  Toomb.-:,  for  II.  Toombs. 

By  the  Court. — Eekxixu,  J.  dilivering  the  opinion. 

The  Court  over-ruled  the  motion  to  dismtsB  the  motion  for 
■  a  new  trial.  Ought  the  Court  to  have  done  so  ?  This  is  the 
first  question. 

The  i.nswer  to  tlus  (|uefction  JependSj  manifestly,  upon 
this:  Wiis  the  brief  of  the  evidence  a  correct  brief  ?  And 
the  nnawer  to  that  question  depends  upon  this:  Had  the 
brief  been  approved  by  the  Court,  or  agreed  to  by  the  par- 
ties? 

Had  the  brief  been  approved  by  the  Court  ?  The  brief 
was  appended  to  the  motion  and  was  referred  to  in  the  mo> 
tiun.  The  motion  also  contained  a  prayer,  that  the  brief 
might  be  approved  by  the  Coui-t.  And  the  motion,  in  two 
of  its  grounds,  had  reference  to  evidence. 

Now  in  entertaining  such  a  motion  at  all,  the  Court  had  to 
have  its  attention  drawn  both  to  what  the  evidence  was,  and 
to  what  the  brief  said  it  was.  If,  therefore,  there  was  any 
discrepancy  between  the  two,  that  discrepancy  most  at  once 
have  come  to  the  knowledge  of  the  Court. 

But  would  the  Court,  with  a  knowledge  of  any  such  dis- 
crepancy, have  entertained  the  motion  until  the  error  which 
made  the  discrepancy  had  been  corrected?  It  is  not  suppos- 
.able  that  the  Court  would. 

As,  therefore,  the  Court  did  entertain  the  motion,  it  is  to 
be  presumed  that  there  was  no  iliicrepaflcy  between  what  the  . 
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evidence  was,  and  what  the  brief's  TepresentatioD  of  it  was. 
In  other  words,  the  Court's  entertaining  the  motion  was  »o 
implied  sanction  of  the  brief,  the  brief  being  a  thing  that 
made  a  part  of  the  motion. 

The  rule  of  Court  does  not  require  that  the  eanction  of  a 
brief  of  the  evidence  should  be  expreai.     (2  Kelly,  478.) 

If  the  brief  had  the  aanction  of  the  Court,  it  needed  noth- 
ing more ;  but  I  will,  neverthelesB,  add  a  vord  on  the  other 
point,  viz :  whether  the  brief  was  agreed  to  by  the  parties. 

The  Counsel  for  Mrs.  Pope,  the  party  defendant  in  the  mo- 
tion, had  notice  of  the  motion  and  brief  simultaneously.  In- 
deed, the  brief  made  a  part  of  the  motion.  He  saw  from  tbe 
start  that  the  brief  contuned  what  the  motion  placed  itself 
upon  as  the  evidence.  And  if  what  the  brief  contained  was 
really  not  the  evidence,  a  demurrer  to  the  motion  on  that 
ground  would  have  been  a  complete  bar  to  the  motion,  until 
the  brief  was  made  to  contain  what  was  really  tbe  endeoce. 
So,  too,  if  the  express  approval  of  the  Court  to  tbe  brief  was 
necessary,  a  demurrer  to  the  motion  on  that  ground  would 
have  been  a  bar  to  the  motion,  until  tbe  brief  had  received 
the  express  approval  of  the  Court. 

But  the  Counsel  for  Mrs.  Pope,  instead  of  demurring  to 
the  motion  on  these  grounds,  or  any  others,  met  the  motion 
on  its  merits.  Uc  withheld  Lis  objection  until  the  term  next 
after  that  at  which  the  motion  was  made — a  term  at  which  it 
was  too  late,  according  to  an  aarly  decision  of  this  Court  to 
obviate  the  objection  by  an  amendment. 

What  is  the  inference  ?  That  the  brief  was  correct,  and 
that  the  Court  would  have  given  the  brief  its  express  appro- 
val, had  its  attention  been  called  to  the  subject  during  Ae 
time  within  which  the  exercise  of  the  power  of  approval  by 
the  Court  would  have  been  proper. 

Kow  will  a  Court  tolerate  such  an  objection,  in  the  face  of 
snob  an  inference  ?  Certainly  not.  A  Court  will  have  to 
say  that  such  an  objection  must  fall  before  the  rule,  declar- 
ing that  objections  for  amendable  matters  miUjt  be  presented 
before  the  time  for  amendment  has  past ;  otherwise,  thej 
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alttU'be  ooBEudsrodBs  waived  or  as  hamg  had  theb  fennda* 
tiooB  taken  away  by  Bome  implied  agreement  between  th« 
putties. 

[1.]  We  think,  therefore,  that  the  Conrt  was  right  in  rfr- 
fuing  to  dismiss  the  motion  for  a  new  trial. 

The  next  question  is,  whether  the  Coart  did  right  in  grant*    , 
ing  the  new  trial  ? 

Poor  gronnds  were  taken  in  the  motion  for  a  new  trial :  - 

isL  That  certain  words  in  the  answer  of  Hrs.  Pope  had 
bMu  admitted  in  erideace. 

2d.  That  the  verdict  was  oontrarj  to  the  eridenee. 

8d.  That  the  verdict  was  contrary  to  the  law. 

4th.  ^at  the  verdict  was  contrary  to  the  charge  of  the 
Oonrt. 

The  Court  said  that  it  placed  its  judgment,  granting  the 
new  trial,  on  the  first  of  these  gronnds,  and  said  nothing 
•boat  the  others. 

Does  it  follow,  that  because  the  Conrt  below  eaid  Bothing 
aboat  those  other  grounds,  they  are  not  to  be  considered  by 
tUs  Court;  and  therefore,  that  the  defendant  in  error  ia  to 
lOM  the  benefit,  if  any,  of  them  T 

The  answer  must  be  no. 

There  can  he  but  a  single  final  questten  for  this  Court,  in 
a»y  oaee ;  and  that  is,  whether  the  judgment  rendered  in 
tlatt  case  by  the  lower  Co^rt  was  right  f 

Kow  any  jadgment  of  any  Conrt  is  right,  if  it  is  such  that 
it  gives  the  party  in  whose  favor  it  is  rendered  what  the  facta 
of  the  case,  at  the  valuation  placed  on  them  by  the  law — not 
at  the  valuation  placed  on  them  by  the  Court  rendering  the 
judgment — say  that  he  ia  enticed  to  have. 

If,  therefore,  certain  of  the  facts  of  the  case,  at  the  valua- 
tion placed  on  tliem  by  law,  say  that  the  party  in  whose  favor 
the  judgment  is  rendered  ought  to  have  what  it  gives  him,  the 
jadgment  is  right,  even  although  the  same  facts,  at  the  valn- 
Ation  placed  on  them  by  the  Court  rendferiug  the  jiidgment, 
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Tonid  flsy  that  be  onght  not  to  hare  wb»t  the  jadgment  |^t«s 

It  follovB,  tbat  this  Court,  in  determining  the  qoestaoa 

whether  the  jadgment  is  right  or  not,  most  take  into  view  aU 

the  facts  of  the  caae,  and  then  ask  itself  whether,  at  the  ral- 

^aation  placed  on  them  by-  the  law,  they  gire  the  party  a  right 

to  have  that  which  the  judgment  adjudges  to  him. 

^bis  Court  must,  therefore,  in  this  case,  take  into  consid- 
enttioa  the  grounils  of  the  motion  that  were  passed  over  in 
tilence  by  the  Court  below,  as  well  as  the  other  ground ;  and 
the  Court  must  declare  that  the  judgment  is  right,  if  it  is 
supported  by  those  grounds,  even  iJthough  it  may  not  be 
supported  by  the  other  ground — the  ground  by  which  the 
Court  below  said  it  was  supported. 

This  being  so,  it  was  entirely  unnecessary  for  the  defend* 
ant  In  error  to  become  a  plaintiff  in  error,  in  order  to  get  the 
benefit  of  the  facts  which  the  Court  below  fuled  to  oonsidtf 
— the  facts  on  which  the  second,  third  aud  fourth  grounds  of 
the  motion  rested.  His  bill  of  exceptions  was  superflaons. 
He  can  assert  all  of  his  rights  in  the  present  one — his  adroc- 
■ary'B. 

Therefore,  this  Court  will  have  to  considflr  all  of  the- 
grounds  of  the  motion. 

The  first  of  those  grounds  was  the  "  admitting  as  endenco 
before  the  Jury  the  words  following  in  the  testimony  of  Elisa 
Pope,  viz :  '  The  trade  was  not  completed' ;  such  words  be- 
ing the  statement  of  a  legal  conclusion  and  not  of  a  fact, 
the  facts  themselves  being  elsewhere  stated." 

These  words  made  a  part  of  Mrs.  Pope's  answer  to  the 
second  interrogatory.  That  interrogatory  was  as  follows : 
"  Please  state  if  the  negroes  sued  for  by  you  in  the  above 
stated  case  were  sold  by  you  to  Henry  J.  Pope ;  when  and 
at  nhat,  were  they  sold?" 

The  answer  to  this  interrogatory  was  as  follows :  "  I  do  not 
consider  that  the  negroeb  were  sold  by  me  to  Mr.  Pope,  be- 
cause the  trade  was  not  completed.  We  had  made  no 
arraugement,  as  to  the  terms  of  sale,  fnrtl)er  than  stated  in 


;i:v,.G00yIC 


ATHEKS,  KOVEMBEB  TERM,  1856.         771 

Pope  V.  Toonb*. 

the  foregoing  answer.  There  was  no  agreement  or  nnder^ 
standing  aa  to  wtetber  cash  vaa  to  be  paid,  or  credit  given, 
nor  aa  to  the  length  of  credit.  As  I  have  before  Btated,  all 
these  matters  (except  the  prices  of  all  the  negroes,  aave  Or- 
xy)  were  left  open,  and  to  be  settled  when  the  trade  was  com- 
pleted." 

Now  did  Mrs.  Pope,  by  the  words,  "  becanse  the  trade  was 
not  completed,"  mean  to  announce  what  was  the  cooclusioa 
to  be  drawn  by  the  law  from  the  facts  of  her  case,  as  she  had 
Btated  them ;  or  did  she  merely  mean  to  give  what  might 
Berre,  in  brief,  in  the  place  of  a  repetition  of  the  facts ;  or 
what  might  serve  as  an  introdnction  to  a  now  statement  of 
some  of  the  faots  ? 

[2.3  We  think  she  meant  only  one  of  the  two  latter  things. 
If  the  answer  had  been  as  follows,  "  I  do  not  consider  that 
the  negroes  were  sold  by  me  to  Mr.  Pope,  becanse  of  the 
factt  whiek  I  have  already  mentioned,  and  which,  or  tomt 
of  vrhieh,  I  am  about  to  mention  again,  titz.  these:  '  We  bad 
made  no  agreement,'"  &c.  (in  the  remaining  words  of  the 
knswer,)  the  answer  would  not,  aa  it  appears  to  ns,  have  been 
materially  different  &om  what  it  was.  Bat  if  the  answer  had 
been  this,  it  woald  have  contained  no  words  expresBire  of  any 
l^al  conclnaion. 

The  meaning  of  particular  words,  used  in  any  discoarse 
whatever,  is  to  be  ascertained,  if  the  meaning  is  dubious,  from 
the  context — from  what  precedes  and  from  what  follows  the 
frords. 

Therefore,  we  differ  &om  the  Court  below  as  to  this  ground. 
And  we  think  that  it  was  not  a  sufficient  ground  to  authorise 
the  granting  of  a  new  trial. 

The  next  ground  in  the  motion  was,  that  the  verdict  was 
contrary  to  the  evidence. 

We  do  not  think  that  it  was. 

The  eridence  showed  that  the  price  of  Orry  was  not  agreed 
iipon. 

It  showed,  too,  that  the  "  trade"  was  a  trade  for  the  ne- 
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p06fl  w  a  lot.    If,  tbw«fi»i«,  the  trade  -was  inoomplete  u  to 

aoy  one  of  the  lot,  it  was  incomplete  as  to  the  lot. 

The  next  gronnd  vas,  that  the  verdict  wai  contruyto 
law. 

This  was,  doubtlen,  inteoded  to  be  only  a  formal  grbtind. 
We  Bee  no  foandatjos  for  it. 

The  next  and  last  ground  was,  that  the  Tfirdict  was  con- 
trary to  the  charge  of  the  Court. 

This,  too,  was  probably  pat  in  for  form's  sake.  The  charge 
of  the  Court  is  not  given ;  therefore,  we  cannot  tell  whetlwr 
there  was  or  was  not  any  foundation  for  Uie  gronnd. 

The  conclnsion,  therefore,  is,  that  none  of  the  groands 
were  snch  as  would  justify  the  ordering  of  a  new  trial ;  and 
eoBseijaently,  that  the  new  trial  ought  not  to  have  been 
granted. 

This  dispoBes  of  tiie  bill  of  exeeptitms  of  Mrp.  Pope. 
The  cause  for  Mr.  Toomb's  bill  of  exeeptions  was,  the 
&ilare  of  the  Court  to  say  what  was  the  estimate  it  placed 
on  the  three  last  grounds  in  the  motion  for  a  new  trial. 

There  was  no  necessity  for  a  bill  of  exceptions  at  his  in- 
stance, to  give  him  the  benefit  of  those  grounds.  He  was 
entitled  to  assert  all  the  rights  which  those  grounds  gave 
him  in  the  other  bill  of  exoeptions,  in  which  he  was  defmd- 
•ot  in  error. 

The  rights  which  those  grounds  gave  him  were  ^snsidc9c«d 

in  the  determination  made  of  Uiat  bill  of  exoeptiona.         . , 

There  is,  then,  nothing  left  Cn  oonsideration  in  either  kill. 
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No.  147. — Edward  T.  Ltner,  v«.  Archibald  M.  Jaokbon, 
defend&nt  in  error. 

[1.]  irthe  Clerk  of  the  Conrt  writeB  an  Appeal  bond,  recitlDf  that  all  costs 
have  been  paid,  and  presenta  it  to  the  ^pellant  and  bJB  aecarity  fbr  their 
■Ignatnre ;  lenders  no  bill  for  costs  and  makes  no  demand  of  tbem  of  tlio 
appellant ;  and  all  tbe  circamstances  of  the  case  show  that  it  mi|;bt  bo 
falrlj  presamed  that  the  appellant  had  settled  with  the  Clerk  for  the  coibi, 
and  the  Clerk  puts  the  case  od  the  appeal  docket,  the  appeal  will  not  b* 
ditmissed,  altboagh  the  costs  hare  not  been  paid,  and  the  Cterk  makn  r 
memorandum  at  tbe  margin  of  the  bond  of  tha  amount  due  for  the  coita. 

Appeal,  in  Wu-ren  Superior  Court.  Decision  hj  Judgo 
Jausb  Thomas,  October  Term,  1856. 

Thia  was  a  motion  to  diftmies  an  appeal.  The  appeal  waa 
•entered  in  the  nsual  form,  except  that  it  was  not  attested  by 
the  Clerk ;  and  below  the  appeal  bond  this  entry  was  mado 
bj  the  Clerk : 

"Costs  to  appeal,  (27  77^,  not  paid. 

G.  W.  DICKSON,  Clerk." 

The  ground  taken  for  the  motion  wae,  that  the  costs  were 
not  paid. 

The  Clerk  testified  that  he  demanded  the  coats  of  the  At- 
tomy  of  appellant,  who  asked  if  he  demanded  them  in  ad- 
Tutce.  Some  other  conversation,  was  had.  The  Clerk  mad« 
out  the  bond  and  carried  it  to  the  appellant's  carriage,  (he 
being  an  infirm  man,)  where  it  was  signed  hj  him  and  hia 
surety.  Nothing  was  said  about  the  costs  at  that  time. 
Tbey  were  aubsequentlj  paid  by  the  Attorney.  The  Court 
below  dismlBBed  the  appeal,  and  this  decision  is  assigned  as 
'errdl:. 

PoTTLB ;  GOHB,  for  plaintiff  in  error. 

Tooubb;  Johubton,  for  defendant  in  error.  ^ 
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By  tAe  Court. — McDonali>,  J.  delivering  the  opiaion. 

[l.j  The  plaintiff  in  eA-or,  who  was  defendant  in  the  Coort 
'  below,  executed  an  appeal  bond,  during  the  term  of  the  Court, 

-  on  the  minutes  of  the  Court,  which  were  signed  by  the  pre- 
siding Judge.  At  the  bottom  margin  of  the  bond  was  tlug 
entry :  "  Costs  to  appeal  $27  27^,  not  paid/'  signed  by  the 

'  Clerk.  A  motion  was  made  to  dismisa  the  appeal,  because 
the  C08C8  were  not  paid  within  four  days  after  the  adjoum- 
anent  of  the  Court,  and  the  appeal  was  dismissed  on  that 
ground ;  and  to  the  decision  of  the  Court  dismissing  the  ap- 
peal, an  exception  was  taken.  The  defendant's  Counsel, 
after  the  return  of  the  verdict  of  the  Jury,  directed  the  Clerk 
to  isoAf  an  appeal  bond;  the  Clerk  demanded  the  eoets, 
and  in  reply,  defendant's  Attorney  asked  if  he  wanted  the 
-fiosts  in  advance;  the  answer  to  this  inquiry  was  not  re- 
membered by  the.  Clerk,  who  was  the  witness  ;  the  Attorney 

-  told  the  Clerk  that  he  would  see  the  oosts  paid,  soon  after  the 
adjournment  of  the  Court,  and  to  hold  him  responsible  for 
them ;  the  Clerk  made  no  objeotton,  and  it  was  an  arrange* 
pient  between  them;  this  conversation  passed  during  the 
recess  of  the  Court  for  dinner ;  no  bill  of  costs  was  tendered. 

'  Ob  the  same  day,  the  appellant  and  his  security  rode  up  in 
a  carriage  near  the  academy,  where  the  Court  was  held.  The 
appellant  being  an  infirm  man,  the  Clerk  carried  the  book 
out  and  requested  the  defendant  to  sign  the  bond.  No  de- 
mand was  made  of  bim  of  the  coBta.  It  does  not  appear  in 
the  record  that  the  appellant  or  his  Attorney  knew  of  the 

'  entry  made  by  the  Clerk,  at  the  margin  of  the  bond;  the 
Clerk  put  the  case  on  the  appeal  docket ;  the  costs  were  sub- 
seqaently  paid  by  appellant's  Attorney,  but  not  ontil  the 
time  for  entering  appeals  bad  expired ;  the  bond  signed  by 
the  parties,  and  on  the  minutes  of  the  Court,  written  by  th*  . 
Clerk,  recites  that  defendant  had  paid  all  coats. 

'  The  facts  of  this  case  are  not  identical  with  those  in  Sufti 
v».  Cohen,  (11  Qa.  Rep.  89,)  bat  th^priuoiple  is  the  saae^ 
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and  we  will  not  disturb  the  rnling  in  that  case.  Such  St»t- 
ates  as  onrs,  authorizing  appeals,  are  luaallj  oonstraod  ' 
strictly,  and  parties  are  generally  held  to  a  compliance  with  - 
their  terms ;  but  the  reasoning  of  the  Court  in  the  above  caw 
is  strong  and  able,  and  tc  are  not  disposed  to  depart  from 
it,  as  it  is  more  a  matter  of  practice  than  of  right,  under  the 
lair.  The  appellee  cannot  be  affected  by  the  question.  He  - 
has  his  aecnrity,  and  he  cannot  be  called  on  for  the  eosta ;  : 
for  if  they  were  not  actually  paid,  the  Clerk,  who  was  the 
proper  officer  to  collect  them,  ia  estopped,  by  his  own  aots, 
from  saying  that  they  were  not  paid.  He  wrote  the  bond, 
reciting  that  all.  costs  were  paid,  presented  it  to  appellant  • 
mai  his  security  for  their  signature,  made  no  demand  of  coats 
at  the  time,  and  from  what  may  be  presumed  to  hare  passed 
between  the  appellant  and  his  Attorney,  it  may  be  fairly  in- 
ferred that  he  supposed  the  matter  of  costs  bad  all  been  at- 
tended  to. 

The  judgment  of  the  Court  below  mnst  be  reversed,  and  - 
the  case  is  ordered  to  be  re-instated  on  the  appeal  docket^ . 
and  stand  for  trial  as  other  appeal  oases. 


No.  148. — ^Albxaitdir  Johmston,  plaintiifin  error,  vs.  Bin- 
JAUIN  F.  Tatuh,  defendant  in  error. 

[1.]  irthe  OrdinuT  usm  all  (b<  roeuiB  within  hi»  power  to  get  Mme  person 
U>  tpplf  for  letten  of  odminiEtration  on  an  estftte,  and  be  foils  to  ^t  may  . 
one  to  apply  tOi  such  letten,  he  may  force  the  office  of  admiDiitrator  apon 
tbe  Cletk  of  the  Superior  Court:  and  ancb  Clerk  will  be  bound  to  aerro 
the  office,  whether  willing  to  do  bo  or  not. 

Mandamus,    Lincoln  Superior  Court.    Deoision  by  Judge  - 
Jambs  Thomas,  April  Term,  1856. 
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TtuB  T«8  an  application  b;  tlie  Ordinary  of  Lincolii  CoaA^- 
to  th^  Jnd^,of  the.  Superior  Court,  to  compel  the  Clerk  of 
the  Superior  Court  to  take  the  administratioa  of  an  nnad- 
ntiiuBterdd  estate,  vhwe  no  person  woald  apply  fiat  or  aeoepfc 
the  eame.  The  Court  granted  the  order  desired,  and  thj» 
decisioa  is  uoigned  as  error. 

Reksi,  for  plaintiff  in  error. 

T.  W.  Tq0AU8,  for  defendant  in  error. 

S^  the  Court. — ^Bbhniko,  J.  delivering  the  opiuitui. 

[1.}  It  seems  that  in  this  case,  the  Ordinary,  after  having 
employed  in  vain  all  the  means  witliin  his  power  to  get  some 
person  to  apply  for  letters  of  administration  on  the  estate, 
appointed  th«  Clerk  of  the  Superior  Conrtthe  administrator. 

The  Clerk  having  refused  to  accept  the  office  the  qneetioa 
is,  vrhether  the  appoinbnent  was  good — ^whether  he  can  be 
compelled  to  perform  the  duties  of  the  office. 

This  question  depends  upon  what  is  the  meaning  of  a  part 
of  the  Act  of  1852,  "  to  carry  into  effect  the  amended  Con- 
stitution of  this  State,  and  for  other  purposes." 

This  second  section  of  that  Act  declares,  "  that  in  all  easel 
vliere  any  estate  is  now,  or  shall  be,  unrepresented,  either  in 
the  first  instance,  by  the  failure  of  any  person  to  apply  for 
letters  of  administration,  kc.  kc.  "  it  shall  he  the  duty  of  th» 
Ordinary  to  rest  the  administration  or  guardianship  of  sneh 
estate  either  in  the  Clerk  of  the  Snperior  or  Inferior  Court 
of  the  County,  or  in  any  other  person  or  persons  residing  in 
aud  county  whom  he  shall  deem  fit  and  proper  for  such  ad- 
ministration,  in  his  discretion — requiring  bond  and  secori^ 
u  in  other  cases." 

Wc  think  that  the  meaning  of  this  part  t>f  the  Act  ia,  that 
the  Ordnary  is  to  have  power,  in  such  a  case  M  thep 
to  make  the  Clerk  of  the  Superior  Court  administnte, « 
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•gainst  the  will  of  BQch  Clerk.  The  words  can  hitrdtj  b* 
made  to  give  any  other  meaning. 

In  support  of  this  view,  much  of  what  is  oontaiaed  in  the 
foDFth  section  of  the  Act,  nay  b*  also  relied  on. 

We  therefore  say,  that  in  our  opiflion  the  Ordinary  may, 
in  mch  a  case  as  the  present,  force  the  ofGco  of  admiaistra- 
tor  upon  the  Clerk  of  the  Saperior  Court  of  the  county, 
against  the  will  of  the  Clerk. 

What  is  to  be  the  effect  of  an  inability  in  tbe  Clerk  to  give 
tbe  bond,  is  a  question  not  made ;  nnd  therefore,  one  not  de- 
cided. ' 

Nor  do  we  decide  whether,  if  the  Clerk,  when  appointed, 
refoBes  to  serve  the  o£Ece,  the  remedy  against  him  is  by  man- 
damuB.  The  Connsel  for  the  plaintiff  in  error  desired  as  to 
decide  only  tfa*  question  which  we  have  decided,  professing 
a  willingness  that  t^ie  jadgment  might  he  affirmed  if  that 
question  wet«  decided  against  him.  That  having  been  deci- 
ded agMkst  him,  we  affirm  the  judgment. 


Ko.  149. — Efpokb  H.  Booker  and  others,  ezeont(»n,  Ac. 
plaintiffs  in  error,  t>«.  Jahbs  S.  Booebb  and  others,  defend- 
ants  in  error. 

[1.]  Ev«rj  '''II  to^erpetaale  testimoo;,  is  t,  bill  to  Uke  tMUmoD^  dt  beat 

<Mfc  aod  the  eridcDce  tboa  bik«D  cawKit  b*  read  ftt  Ibe  heariiig  or  Uiml,  if 

the  wibi«u  be  aliTe  and  capable  of  ezaminaUon. 
y.]  BTerybiUto  ttk-ttnitate  de  brntettt,  ia  abiU  to  perpetnate  teiUmony . 
[3.}  BilU  of  both  deacriptiona  baTC  tbeir  origin  in  an  order  of  tbe  Court  of 

Chaacer;  pawed  dnnng  the  reign  of  PltO^  J-  Kory. 
[4.J  This  mode  Sflaklng  teatimonjiB  a  departareftvin  tbe  ordln«r7 method, 

ud  the  Court  fau  hid  dofrn  itrict  ratea  In  regard  therMo  to  pr«T«t  Ita 

i^nuive  uic,  and  to  frotect  the  'right*  af  p»ttie«. 
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[G.].A  bill  tcchnicallT  called  a  bill  to  perpetuate  erUeDce,  must  Ht  forth'  . 
facts  wtrich  ahoir  either  tbat  Ihe  matter  to  which  the  tettuniHij  will  applf, 
cannot  ba  immGdiatelj  investigated  in  a  Coart  of  Law  ;  or  if  it  can  be  m 
inrestigated,  tbe  sole  right  of  action  belongs  ta  Uie  other  partj;  or  that 
the  opposite  partjr  has  iaterpoied  some  impediment  to  ao  immediate  trial 
of  the  suit,  so  that  tliere  is  danger  of  a  loas  of  the  evideDce  before  trial. 

[6  ]  A  party  in  posacsaion  of  property,  in  respect  to  which  he  apprehwds  « 
suit,  is  not  the  only  person  who  maj  file  a  bill, to  perpetuate  teatituony,  but 
an;  person  whose  rights  are  likelj  to  be  oidangered  bj  Ihe  lou  of  eri- 
deocD  ;  and  when  it  is  DOt  the  Ihalt  of  lucb  penoo,  that  the  beta  cannot  ba 
iuTestigated  at  law,  maj  hare  this  remedy;  but  hia  bill  mut  state  all  the 
fftcis  necoasRry  to  entitle  him  to  it. 

[T.]  Tlic  bill  in  this  case  sets  forlh  «ll  the  IHct»  necessary  to  entitle  bim  to 

an  order  to  perpetuate  the  tetnDionj  gf  tbe  wltneeia  and  the  prsjei  tlut 

the  testimony  may  be  taken  dt  b»tu  an,   doas  not  change  its  ditlinctira 

character. 

-  (B.']  The  hill  is  amendable,  if  the  fkcls  are  notstated  with  gufficientdistinct- 

In  Equity,  in  Wilkes  Superior  Conr*.  Decision  by  Judge 
James  Thomas,  September  Term,  1856. 

This  was  a  bill  filed  by  James  J.  BoDknr  and  others  to- 
perpetuate  the  testimony  of  one  Moses  Sntton,  an  ^«d  man, 
and  of  infirm  health,  laboring  under  tiro  diseases,  viz:  con- 
aumptlon  and  dyspepsia ;  as  to  the  value  of  the  hire  and  other 
things  in  refereacc  to  a  certain  slave  for  which  the  complain- 
ants intended  to  bring  suit  against  the  execi^rs  of  R.  Booker; 
but  whioh  salt  could  not  be  brought,  because  12  months  had 
not  expired  since  the  death  of  R.  Booker.  To  this  bill  a  dft- 
murrer  was  filed. 

1st.  Because  this  was  not  a  case  anthoriEing  such  a  btU. 

2d.  Because  the  name  of  the  slave  is  not  given,  ai^d  the 
facts  are  too  loosely  stated. 

The  Court  over-ruled  tbe  demurrer,  and  this  decisioaiB 
'  is  assigned  as  error. 

Reese  ;  Toombs,  for  plaintiS  in  vror. 
Sariteii;;  Thouks,  for  defendants  in  error. 
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By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  bill  in  this  case  was  filed  to  perpetuate  the  testimony 
of  Moses  Sutton.  The  pra;er  is,  that  the  teBtimon;  may  he 
taken  de  bene  este.  The  complainantB  allege  in  their  bill 
that  they  are  about  to  file  a  bill  in  Equity  against  the  defend- 
ants,  as  the  executors  of  Uicbardson  Eookcr,  deceased,  for 
an  account  of  a  certain  slave  and  other  property  held  by  th<e 
testator  in  his  lifetime,  the  property  of  the  compIninnDts,  and 
the  profits  and  income  arisiog  from  the  hire  aod  labour  of  the 
slaTo  mid  other  property  ;  that  the  testator,  in  his  lifetime, 
and  the  defendants,  his  executors,  since  his  death,  have  failed 
to  account  for  the  said  slave,  other  property  and  profits ; 
that  suit  has  not  been  instituted,  because  twelve  months  bare 
not  elapsed  since  the  probate  of  the  will ;  that  Mo.'ics  Suttoo, 
70  years  old  or  upwards,  of  infirm  heath,  alliicted  with  cod- 
snmption  and  dyspepdia,  is  the  sole  witness  to  a  material 
fact  in  the  cause  to  be  instituted,  to-wit :  that  the  defendant's 
testator,  in  his  lifetime,  acknowledged  his  obligation  to  ac- 
count to  the  complaiuants  for  the  negro  and  his  annual  vala^. 
and  the  value  of  other  property ;  and  that  there  is  danger  of 
said  eridence  being  lost  to  complainants. 

The  defendants  demurred  to  the  bill  on  two  grounds : 

Ist.  That  con:plaiuants  have  no  right,  in  Equity,  upon  thje 
facts  stated  in  their  bill,  to  proceed  to  take  the  testimony  of 
Moses  Suttoo,  the  witness,  dc  bene  es»e,  there  being  no  alle- 
gation that  an  action  at  Law  was  pending  in  any  Court  for 
and  concerning  the  matters  stated  in  suid  bill,  which  must 
have  been  the  case  to  take  the  testimony  de  bene  eaae. 

2d.  That  the  charges  and  allegations  of  complainants  ia 
said  bill,  respecting  the  rights  therein  spoken  of,  are  so  geq- 
eral,  and  inadequate,  and  uncertain,  that  no  equitable  relief 
can  be  granted  respecting  the  same, 
t  The  Court  below  o^'er■ruled  the  demurrer,  and  his  decivQu 
IS  excepted  to.  

£1.]  The  defendants'  Counsel  insist  that  the  bill  cannot  be 
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Bopported  to  Uke  the  testimony  of  the  witness  de  bene  mm, 
beoasM  there  U  no  KCtion  pending.  Every  bill  to  perpeta- 
ste  testimony  is  a  bill  to  take  testimony  de  bene  ea»e\  that 
IB,  to  take  the  depoeitions  of  the  Titness  to  be  allowed  at  the 
hearing  of  the  eanae  pending  or  to  be  inUituted^  on  condition 
that  the  witness,  for  any  caoae  cannot,  be  prodnoed  for  ezami- 
natioD ;  or  that  it  is  just  and  proper,  under  a  fall  eonstdera- 
tion  of  the  cireumetances  of  the  case,  that  the  evidence  shonld 
be  read. 

[2.]  So,  every  bill  to  take  testimony  de  bene  ««m,  is  a  bffl 
to  perpetuate  tefitimony.  It  la  to  take  the  evidence  of  a  wit- 
ness who,  for  certain  specified  reasons,  might  not  be  able  to 
attend  the  trial.  The  Anterican  Editor  of  Mitf^d't  Chan- 
eery  Pleading  remarks,  that  "bills  to  perpetuate  testimony 
seem  divisible  into  two  kinds,  namely :  bills  to  perpetuate 
testimony  specifically,  bo  called ;  and  bills  to  take  testimosj 
de  bme  ene."    (P.  62,  X.  (1.) 

||3.J  It  seems,  from  an  order  of  the  Court  of  Chancery  in  En- 
gland, in  the  reign  of  Philip  ^  Maty,  that  the  Cfauicelliurs 
had  placed  many  restrwnts  on  the  perpetuation  of  testimony^ 
bst  that  the  examiners  of  the  satd  Courts  had  not,  notil  re- 
cenUy,  been  restrained  in  the  examination  of  witnesses  in 
perpetual  memory,  in  their  ofEces,  wherenato  they  had  been 
sworn ;  whereupon,  that  order  was  passed  which  is,  undoobt- 
dely,  the  foandaticn  of  the  biUs  since  used  to  perpetuate  evi- 
dence.    (See  2  Am.  Ed.  Qre$Uy't  JBq.  £v.  129.) 

By  that  order,  the  party  who  denred  to  have  a  witness 
examined,  was  required  to  frame  a  hill  containing  the  cauM 
why  he  wocld  have  the  witness  examined  ;  and  therewMi, 
should  sue  out  a  writ  for  that  purpose  ordained,  and  d^ver 
"  it  to  the  opposite  party,  whereby  be  might  have  notice  Aq  Jiam 
the  same  or  any  other  witnesses  examined.  (Id.)  "RiKT 
which  are  now  called  bills  to  perpeto^e  testimony,  and  bilh 
tp  take  evidence  de  bene  etae,  have  this  common  origin.  la 
neither  case  can  the  evidence  taken  under  this  proceediiw JbL,'' 
used,  if  the  witness  is  at  the  trial  or  is  able  to  attend,  otWr 
ilestinwqy  can  be  bad  in  the  vmud  way. 
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[4.j  It  18  s  departure  from  the  ordinary  mode  of  taking 
evidence,  and  the  Court  of  Chancer/  hu  been  very  strict  in 
itB  reqnisitioDB  upon  parties  vbo  apply  for  the  extraordinarj 
privilege,  that  it  may  be  veil  assured  that  the  exigency  of 
the  case  demand  it. 

[5.]  The  Court  vill  not  allow  its  authority  to  be  used  to 
fish  for  eridenoe  to  BQBtain  a  projected  lair  snit ;  hence, 
where  the  application  is  to  perpetuate  testimony  in  cases 
where  there  is  no  eoit,  or  one  party  is  impeded  by  the  act  of 
the  other,  from  proseonting  a  pending  suit,  the  applicant 
muBt  show  that  "  the  facts  to  which  the  testimony  of  the  wit- 
nesses proposed  to  be  ezanuned  relates,  oanaot  be  immedi- 
ately investigated  in  a  Court  of  Law ;  or,  if  they  ean  be  so 
investigated,  that  the  sole  right  of  action  belongs  to  the  other 
party ;  or  that  the  other  party  has  interposed  some  impedi- 
ment (as  an  iojuttction)  to  an  immediate  trial  of  the  right  ia 
the  suit  at  Law  ;  so  that  before  the  investigation  oan  take 
place,  the  evidence  of  a  material  witness  ia  likely  to  be  los^ 
by  his  death  or  departure  from  the  country."  {Story's  JSj. 
Pleading,  §803.) 

[€.]  An  opinion  seems  to  prevail  to  some  extent,  that  a  bill 
to  perpetuate  testimony  will  not  lie  at  the  instance  of  a 
party  who  hu  not  possession  of  the  property  which  is  to  be 
the  subject  of  litigation ;  and  that  such  proceeding  will  only 
be  allowed  to  a  party  who  is  in  possession,  whose  right  or 
title  is  liable  to  disturbance  at  the  instance  of  another  whose 
movements  the  complainant  cannot  control.  This  is  a  mis- 
take. It  is  true,  that  a  complainant  who  has  a  right  of  aotion 
for  property  out  of  his  possession,  cannot  sustain  a  bill  to 
perpetuate  testimony  before  action  brought,  because  he  baa 
it  in  his  power  to  sue  and  obtain  the  evidence  in  the  usual 

But  the  instance  stated  is  not  the  only  one  in  which  tesU- 
mony  ma;  be  perpetuated.  In  every  case  in  which  a  oom- 
jpUinant  has  a  vested  interest  in  a  matter  which  is  likely  to 
lecomc  the  subject  of  litigation,  however  small  or  contingent^ 
and  it  cannot  ^be  ioYCBtigated  in  a  Goiirt  of  Law  or  Equity, 
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-either  from  his  inability  from  any  legal  canee  to  institute  « 
-suit,  if  he  ahoBld  be  the  plaintiff;  or  having  sued,  ha  is  im- 
peded by  the  act  of  the  other  party  from  prosecnting  his  snit, 
and  his  interest  maybe  endangered  if  the  evidence  in  sap- 
port  of  it  is  lo3t,  he  mny  have  the  testimony  of  hia  witnesses 
perpetuated.  This  is  liie  principle  to  be  collected  from  the 
anthoritiea,  and  it  is  in  accordance  with  justice  and  common 
sense.  {Story's  Eq.  PL  §301,  ^c. ;  Lube' 9  Eq.  PI.  134  ; 
Gret.  Eq.  Ev.  130;  Smith' t  Gh.  Pr.  484.) 

[7.]  The  bill  should  state  every  matter  which  is  necessary 
to  entitle  the  complainants  to  this  remedy,  to-^rit :  their  in- 
terest ;  the  reason  irhy  suit  cannot  be  instituted ;  the  subject 
matter  of  the  controversy,  and  the  proof  they  propose  to 
make ;  the  interest  or  the  doty  of  the  defendants  to  contest 
the  right  or  title ;  the  ground  of  necessity  for  perpetuating 
the  evidence. 

This  bill  is  full  on  these  points,  and  ve  are  of  opinion  that 
the  prayer  merely,  that  the  testimony  may  be  taken  Je  belts 
«8se,  does  not  divwt  it  of  its  distinctive  ch&raoter  as  a  bill  to 
perpetuate  testimony  given  to  it  by  its  structure.  The  lull 
is  amendable,  in  this  respect,  if  an  amendment  was  necessary. 
A  bill  to  perpetuate  testimony  may  be  amended,  in  England, 
after  the  testimony  has  been  taken  under  it.  {Ston/'a  Eq.  PL 
note  to  §306.) 

Under  our  liberal  Statutes  of  amendment,  it  is  impoasibie 
that  a  bill  should  be  dismissed  for  a  mere  technical  error. 
The  first  ground  of  demurrer  ought  to  have  been  OTer-roled. 

[8.}  The  second  ground  of  demnrrer  raises  the  question  a£ 
the  sufficiency  of  the  allegations  to  entitle  the  complainant  to 
the  order  he  prays  for.  It  is  insisted  that  the  allegations  of 
the  bill  are  insuffioient,  because  the  name  of  the  slave  is  not 
V  set  forth,  for  whom  and  for  whose  hire'an  account  is  to  b« 
asked,  and  because  the  other  property  is  not  described.  The 
allegations  in  regard  to  the  slave  and  the  hire,  are  aa  full  as 
usual  in  a  bill  calling  a  party  to  account  for  the  valua  a»wj 
hire  of  slaves,  but  not  so  In  respect  to  the  other  pcoperfc^. 
'  The  hill  woe  amendable  in  that  particul^'  a^d  ari'  amea<[~ 
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vent  ought  to  bare  been  ordered  by  the  Court,  if  he  had- 
considered  it  defective.  The  teatlmony  sought  for  had  been 
taken ;  and  if  it  ie  confiiied  to  the  slave  and  the  hire,  it  onght 
naqueBtionably  to  be  received ;  and  if  it  goes  beyond,  to  othsr 
property,  it  will  depend  on  the  notice  which  the  defendut 
Lad,  throagh  the  direct  ioterrogatories,  of  the  evidence  songbt 
to  be  made,  so  aa  to  enable  hint  to  cross-examine  the  witneaa 
in  regard  thereto,  whether  that  part  of  th«  evidence  should 
be  read  at  the  hearing  of  the  cause.  We  will  not  send  the 
case  back  merely  for  the  purpose  of  making  an  amendment 
irhich  would  be  allowed  as  a  matter  of  right. 
Judgment  affirmed. 


Ko.  150.— Isaac  WlixiNaaAM,  guart^an,  pluatiff  in  error^ 
t>».  Bbbjahiit  F.  Bektlei:  and  another,  execotocs  of  B. 
GwT^t,  deceased. 

[1.]  Q,  hj  hia  will,  directed  his  lands  utd  all  hEi  perigbabli  property  isolp- 
Alag  on«  iIbtb  hj  name,  to  be  lold,  giTing  tbrM-fourtha  of  hia  uUte,  In- 
eluding  Iwentf-oiw  negtoe*,  to  thrw  grud-tbildreo :  to  dot  of  whnn  h« 
gave  $900  citn  of  an  «qual  share, "  and  more  if  nted  raqaired,"  to  ittr$j 
thseipeiiBe  of  bis  raUiag  and  giving  him  agood  EogliBh  education.  Tbe 
testator  lefl  it  to  the  diacrttion  of  bis  execntora,  whom  he  nominated  "to 
carry  bia  will  intofall  effect,"  nbcther  or  not  tbe  negroea  ahonld  be  hired  oat 

I  or  luid  parchaaed  and  tbej  be  kept  tbereon,  lo  ai  to  be  treated  vritlt  bn- 
mani^,  and  raised  ao  m  to  benefit  tbe  h«bs :  ff*U,  that  tbe  title  t«  tbe 
property  beqaeathed  to  the  grand- cbildteu,  did  not  ao  rest  in  tbem  at  Hie 

,•  death  of  the  teetaWr  as  to  entitle  their  guardian  to  sue  for  and  recorer  it, 
bat  tbattbe  esccators  were  clothed  with  a  personal  trust,  for  tbe  purpose  oT 
canning  into  effect  fta  objects  and  Intentiens  of  tbe  tettatM,  both  a*,  it. 
it^iects  tba  property  and  bia  gmnd-MD,  lO  whwn  tbe  extra  lUtowaaca- ' 
was  giren. 

In  Equity,  in  Lincoln  .Superior  Court.    DecisioD  by  Judge 
Jaueb  Thomas,  April  Term,  1856. 
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Eli  Garrett,  by  liis  irill)  gave  one-fourtli  of  his  estate  t(h 
his  irife. 

"  Item  4.  I  will  that  the  anm  of  $500  or  more,  (if  need  re- 
qatred,)  be  set  apart  out  of  my  estate  for  the  express  parpMe- 
of  raising  and  educating  my  grandson,  George  C.  Willing- 
liam,  BO  (At  as  to  give  Kim  a  good  English  education,  over 
and  above  bis  eqnal  share,  of  my  other  two  grandchildren, 
via :  Nancy  J.  Willingham  and  William  N.  Willingham." 

The  remaining  three-fourths  of  his  estate  "  be  equally  di- 
vided between  my  grandchildren,  viz :  Nancy  C.  Willing- 
ham,  William  N.  and  George  C.  which  last  named  child  was 
{^ren  by  his  father  (Isaao  Willingham)  to  myself  and  wife 
dnring  oar  natural  life,  or  until  he  becomes  of  age." 

"Item  8.  I  will  that  it  shall  be  left  at  the  discretion  of  my 
executors  whether  ot  not  the  negroes  shall  be  hired  out,  or 
land  purchased,  and  they  be  kept  thereon  so  as  to  be  treated 
nith  homanity,  and  rused  so  aa  to  benefit  the  heirs  of  my 
«etote." 

Item  9  appointed  execntors  to  the  will  "to  carry  the  same- 
into  full  effect." 

The  guardian  of  these  grandohildten  filed  a  bOl  for  tho 
reooTery  of  this  estate.  On  demurrer  the  Court  soBtainedi 
the  demurrer,  and  this  decision  is  assigned  aa  error. 

Bebbb  ;  Toombs;  L.  Stepbens,  for  plaintiff'  in  error. 

T.  W.  Thomas,  for  defendants  in  error. 

By  the  Court. — ^Lumfein,  J.  deliiririnE  the  opinion.       ^' ' 

£1.]  The  only  question  in  this^case  is  niis  :  Did  the  titl^ 
to  th«  three-fourths  of  the  estate  left  bj^e  testator  to  his 
grandchildren  vest  in  them  at  biB  deatb,  so  M  to  eatitlfl|beir 
guardian,  duong  their  minority,  to  recover  it  from  the  exao- 
■tors?  ^ 

After  careful  examination,  and  with  but  little  1^^  Bgfct- 
from  the  books  to  guide  us,  we  have  come  to  the  odRMilasii*- 
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tjil^t^^he  ifill  Confers  ypon  t^e  executors  a  power  ooapled  witli 
»  triist;  and  that  conaeq^nentl;,  they  have  the  right  to  iritV 
hold  the  property  for  the  purpose  of  carrying  out  the  object^ 
pp^  pnrjio^  of  the  testator. 

jlhe  executors  are  directed  to  sell  alt  the  land  and  on9, 
jdt),Te.  It  is  thep,lefi  to  their  disere^Jon  ifhethcr  or  DOt.  tl^^ 
Tifigcoee  shall  be  hired  out  or  ^ther  lands  be  bought  and  they 
kept  trhereon,  so  oa  to  be  treated  vith  humanity,  and  raised 
80  as  to  benefit  the  heirs  of  his  estate — meaning,  doubtless, 
Iiis  grandchildren.  Whether  the  twenty-one  slaves  be- 
qneathed  lo  the  grandchildren,  in  the  absence  of  any  provis- 
ion reapocting  them  in  the  will,  should  be  hired  out  and  kept 
together,  aud  worked  on  land  to  be  purohased  for  that  pur- 
pose, would  be  a  matter  to  be  deoided  by  the  Ordinary  and 
the  guardian.  But  Mr.  Garrett  saw  fit  to  withdraw  this 
jfpiter  from  thefr  control  and  vest  it  in  his  friends,  Mri 
Spiers  aii4  Mr.  BeQtley.  Had  he  not  the  right  to  do  so  t 
And  should  he  not  be  allowed  hia  mil  in  this  respect,  contra- 
'^^ng,  as  it  does,  no  rule  of  the  law? 

.Bat,  it  is  argued,  the  election  once  made  by  the  executors, 
there  is  no  reason  why  they  should  not  withdraw  or  abdicate 
in  favor  of  the  guardian.  But  we  apprehend  the  discretion 
given  to  the  executors  was  continuing  until  the  tnut  shonld 
^rminate  by  the  marriage  or  coining  of  age  of  one  of  the 
cettui  que  truaU.  If  the  executors  decided  to  hire  the  slaves, 
they  were  clothed  with  authority  to  place  them  with  such 
persons  and  in  such  parcels  as  humanity  might  dictate;  and 
thereby,  as  the  testator  very  properly  believed,  best  subserye 
the  interest  of  his  grandcbildren.  Or  they  might  try,  first, 
the  experiment  of  hiring ;  and  if  that  failed  to  work  well,  re- 
sort to  the  other  alternative  allowed  by  the  will. 

Should  one  of  the  executors  die,  this  being  a  personal 
trust  which  conld  be  performed  only  by  both,  it  would  be 
determined.  The  snmc  result  would  follow  should  the  exec- 
utors, or  either,  fail  or  refnse  to  act.  It  is  not  such  a  trust 
as  that  a  Court  of  Equity  would  lay  hold  of  and  execute  it. 

VOL.  JJ[-S9 
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As  to  the  ezt»  allowance  of  |500,  "  or  in<Hr«  (if  need  r»> 
qvired,"}  set  apart  oat  of  the  estate  for  the  express  pnrpow 
of  dflfrajing  the  expense  of  raising  and  edacating  Georgft' 
Oravford  Willingham,  one  of  the  three  grandohildreo,  so  far 
M  to  give  him  a  good  English  education,  over  and  above  his 
eqaal  share  mth  the  other  two,  we  think  this  tniat  also  was 
0(mfided  to  the  execatoTS;  and  that  they,  and  not  the  gnar- 
dian  appointed  hy  the  Court,  are  responsible  for  its  proper 
•xeontion. 


No.  151. — Efford  M.  Bookeb  et  at.  exeentors,  &c.  plaintin' 
in  error,  vt,  Johit  M.  Bookkk  et  a/,  defendants. 

[I.]  Whan  then  Is  &  anbJEct  that  fits  and  bsUsBn  a  dcacHptioii  in  erwf 
pftrtlcalar,  aad  thera  U  another  sQbJect  that  fkOa  lo  Bt  and  (atit^  Um  dw> 
CfipUoD  in  an  Important  parUeaUr,  the  preaninptioa  to  be  made  ii,  that 
the  former  lubject,  and  not  the  latter,  waa  the  one  Intended  bj  the  de»^ 


In  Equity,  in  Wilkes  Saperior  Court.  Decision  by  Judge 
Jahbs  Tbohas,  September  Term,  1856. 

By  the  8d  item  of  Richeson  Booker's  will,  "  he  gave  and' 
devised  nnto  his  beloved  wife,  Easter  Booker,  and  direct  my 
executors  hereinafter  named,  to  deliver  onto  her  all  the  pro- 
perty, both  real  and  personal,  that  I  made  a  deed  of  gift  onto  - 
her,  dated  the  17th  of  September,  1851,  at  my  death." 

After  sundry  specific  legacies,  he  gave  the  residue  to  cer- 
tain children  and  grandchildren.  By  a  coduul  added  to  his 
Till  three  days  after  its  execution^  he  gave  to  his  jrife  21 
negroes  out  of  the  residuum. 

The  residuary  legatees  filed  a  bill  against  the  ezeooton, 
setting  forth  these  facts;  and  farther,  that  it  iqjpeared  tUt 
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there  were  two  papers  executed  b;  testator  to  bia  irife,  om 
tbe  ITth  September,  1851,  copies  of  vbich  are  as  follona  : 

tJBoRGU,  Wilkes  Codntt  : 

Know  all  men  by  tbese  presents,  tbat  I,  Richeson  Booker, 
"of  Uie  said  State  and  countj,  for  and  in  consideration  of  the 
natural  lore  and  affection  I  bare  and  bear  to  m;  beloved  irifo, 
"^aater  Booker,  of  the  same  place  and  for  and  in  conaiderft- 
tion  of  tbe  sum  of  five  dollars  casb  in  band,  paid  by  tbe  said 
Easter  Booker,  tbe  receipt  whereof  is  hereby  acknowledged, 
do  by  these  presents  give  and  grant  unto  my  said  wife,  Easter 
'Booker,  at  my  death,  the  following  negroes,  to-wit :  Dafnej, 
old  Solomon,  old  Nancy,  old  Peggy  and  her  ten  children,  to- 
irit :  Oliver,  Isbam,  Elbert,  Jefferson,  Randal,  Ben  and  Joe; 
'also  Harriett  and  ber  five  children,  to-wit :  Martha,  Sasan, 
Jesse,  Matilda,  and  Sarah ;  Viney,  Savanab  and  Amey,  tbe 
grand-dangbter  of  old  Peggy  ;  also  Ben,  the  husband  of  oM 
Peggy ;  also  Abe  and  Milley,  together  with  her  four  children, 
to-wit :  Tener,  Moses,  Caasander  and  Charity ;  also  Beley 
and  her  six  children,  to-wit:  Venus,  Elijah,  Clara,  Ned, 
Catharine  and  George;  also  Winney  and  her  child,  Squire, 
and  Osborne,  Spencer,  Milley,  Linda,  Gilbert  and  India; 
also  old  Ceaeer  and  little  Ceaaer,  the  husband  of  little  Peg- 
gy, To  have  and  to  hold  tbe  aboTe-mentioned  negroes,  witb 
their  increase,  to  her,  the  said  Easter  Booker,  her  heirs  and 
'Msigna  forever. 

In  testimony  whereof,  I  have  set  my  hand  and  fbced  mj 
-fieal,  this  17th  day  of  September,  1861. 

BICHESON  BOOKER;  [L.  a.}' 
Signed,  sealed  and  delivered  in  presence  6f        > 

Timothy  Dtrarr,  '    ' 

Horace  E.  Paschal, 

Tbokab  H.  Strotbbk,  J.  P. 

Oboeqia,  Wilsbs  County: 

This  indenture,  made  this  17tb  day  of  September,  in  tho 
year  of  our  Lord,  eighteen  hundred  and  fifty-one,  betweea 
JUoheBon  Booker,  of  said  State  and  coon^,  oi  one  part,  and 
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Easter  Booker,  vife  of  the  Bud  Richcson  Booker,  of  tbe  said 
place  of  the  other  part,  witnesseth  that  the  said  lUcheBOB 
Booker,  for  and  in  consideration  of  the  natural  love  and  affe«- 
tioD  which  be  has  and  bears  to  hie  said  wife,  Easter  Booker, 
and  for  and  in  cousideratioo  of  the  sum  of  five  dollars  cash 
in  hand,  paid  by  the  said  Easter,  the  receipt  whereof  is  here- 
by acknowledged,  have  given  and  granted  unto  the  said  Eas- 
ter Booker,  her  heirs  and  assigns,  all  that  tract  of  land  situ- 
ate, lyingand  being  in  the  County  of  Wilkes,  containing  fifteen 
hundred  acres,  more  or  less,  a^oining  lands  of  Kaofitnaa 
Gresham,  John  Florence,  Amos  Hugaly,  E.  S.  Pass,  Allen 
T.  HoUidsy  and  Samuel  Paschal,  and  lying  on  the  waters  of 
Upton  and  Camp  creek,  with  all  the  rights,  members  and 
appurtenances  to  said  lot  of  land  belonging  or  in  any  way 
appertaining.  To  have  and  to  hold  the  above  described  lot 
of  land,  anto  her,  the  said  Easter  Booker,  her  heirs  and  ae- 
signs,  together  with  all  the  rights,  members  and  appurtenan- 
ces to  the  said  lot  of  land,  in  anywise  belonging  to  ber  and 
their  own  properuse,  benefit  and  behoof  forever  in /ee  simple. 
And  the  said  Richeson  Booker,  for  himself,  his  heirs,  execo- 
tors  and  administrators,  the  said  given  and  granted  preniscB 
unto  the  said  Easter  Booker,  her  heirs  and  assigns,  will  war- 
rant and  forever  defend  the  right  and  title  thereof  against 
themselves  and  against  the  claims  of  all  other  persons  what- 
ever. Also,  ten  horses  or  mules,  such  as  she  may  choose 
from  all  my  horses  and  mules,  together  with  u  many  Jiann- 
ing  utensils  as  she  may  think  proper;  to  take,  also,  twenty 
head  of  oattley  such  as  she  may  choose  from  my  stock  oi  cat- 
tle >  aUo,  fifty  head  of  hogSj  such  as  she  may  choose  froa  aR 
my  stock  cf  hogs ;  also,  the  household  and  kitchen  foniitiire, 
as  nweh  as  she  may  think  proper  to  keep. 

In  testimony  whereof,  the  said  Rieheion  Booker  hath  heve- 
onto  set  his  hand  and  affixed  his  seal,  the  day  and  yter  fint 
above  written.  RICfilB^N  fiOOKER.  fL.  fcj 

Signed,  sealed  and  delivered  in  predflilce  of 
TlHOT&r  BoiTT, 
HbaJiek  E.  TAkoBAi, 
>        mmu  ^  SnwnBis  J.  P.  L.=„iz.i.,.GooyIc 
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The  bill  alleged  that  the  executors  claimed  that  both  of 
these  papers  were  affirmed  by  the  said  3d  item  of  the  will ; 
whereas,  complainantB  alleged  that  the  paper  conreying  tba 
land  and  perishable  property  alone  was  described  in  sdd 
item.  The  prayer  was  for  an  account  (or  the  negroes  oon- 
tuned  in  the  other  papers,  &o. 

On  demnrrer,  the  Conrt  below  held  that  the  said  3d  item 
affirmed  only  the  deed  of  gift  of  land  and  perishable  property, 
and  this  decision  is  assigned  as  error  by  the  executors. 

Rbbsb;  Toombs,  for  plaintiffs  in  error. 

Barnett  ;  Thomas  ;  T.  R.  R.  Cobb,  for  defendaots. 

By  the  Court. — Bensdki,  J.  delivering  the  opinion. 

[1.J  Which  of  the  two  instruments,  dated  the  17th  of  Sep- 
tember, 1851,  did  the  testator  refer  to  in  the  third  item  of 
his  will  ?  That  he  referred  to  one  or  the  other  of  the  two, 
hardly  admits  of  a  doubt.  The  subject  of  one  of  those  in- 
sU-uments  is  personalty — only  negroet ;  the  subject  of  the 
other  is  both  realty  and  personalty — ^land,  mules  or  horsef, 
hogs,  oowa,  farming  utensils,  household  and  kitchen  fnmitnre. 
This  last  instrnment  is,  beyond  question,  a  detd,  and  not  % 
■will.  As  to  the  other,  there  is  a  qaeBti(Hi  whether  it  is  not 
awilL 

The  qoeation  for  tiiis  Court  ia,  wUoh  of  these  two  instro- 
ments  wm  the  one  referred  to  by  the  testator  in  the  third 
item  of  his  will? 

That  item  is  aa  follows :  "  I  give  and  devise  nnto  my  be- 
loved wife,  Easter  Booker,  and  direot  my  exeontors  herein- 
after named  to  deliver  unto  her  all  tbe  property,  both  real 
and  personal,  that  I  made  a  deed  of  gifl  nnto  her,  dated  the 
17th  of  September,  1851,  at  my  death." 

The  words,  "  at  my  death,"  must  be  considered  as  relating 
to  the  words,  "to  deliver,"  and  not  as  descriptive  of  the 
int 

D,q,i,.cdb.GooyIc 
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Therefore,  these  words  can  be  of  no  T»lae  in  Bettling  the 
qoeBtioD  under  consideration. 

Which  of  the  two  instromentB,  then,  do  the  other  worda  of 
the  item  call  for  ?  The  one,  aa  we  thinl,  that  inclndee  realtj 
sfl  well  as  pereonalty.  That  is,  beyond  question,  a  deed ; 
and  it  not  only  fits,  but  it  Batisfies  every  one  of  those  words. 
They  ask  for  no  more. 

In  one  important  particular,  the  other  instmment  fails  to 
satisfy  those  words.  It  does  not  include  any  realty.  It  in- 
elndes  only  personalty. 

When  a  eubject  is  found  that  fits  and  satisfies  a  description 
in  every  particular,  and  another  is  found  that  doea  not  sat- 
isfy the  description  in  an  important  particular,  the  former, 
it  is  to  be  presumed,  is  the  subject  for  which  the  description 
was  intended.  {Chichester  vs.  Oxenden,  8  Taunt.  147;  At\. 
worth  18.  Bower,  8  Bam.  ^  Ad.  468.) 

This  Court  decides,  then,  that  the  instriunent  that  includoa 
realty  as  well  as  personalty,  is  the  one  that  was  referred  to 
in  the  third  item  of  the  will.  In  this,  it  eeems  that  we  agree 
with  the  Court  below.  We  decide  nothing  else.  There  are 
other  points  in  the  case,  but  those  the  parties  do  not  wish 
decided.    And  some  of  them  are,  perhaps,  not  ripe  for  a  de- 
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Ko.  152. — D;  Thoehton,  adminiiitrfttor,  fco.  plaintiff  in  error^ , 
vs.  John  0.  Bdbch,  «xeoator,  &o.  defendwit  io  error. 
John  C.  Bdroh,  exeontor,  ke.  plaintiff  in  error,  v».  Dt  . 
THoanroR,  adminiBtrator,  &e.  defendant  in  error. 


p.]  EiecitUtrort«MDt  forlife,  wbMeMUtelidetoniiitiedbf  theftctof  Qodi 
betir»«D  the  plaalioK  tod  ■ctwhim  of  the  crop,  Ii  ntitled  to  tbs  profits  of  ' 
theiaop. 

p.]  Giocntorof  tAButfor  lift  U  not  ntltlodta  the  balance  of  tbc  ncfroM 
giren  over  after  the  detennliwtiMi  of  the  life  eatate,  whether  ampIOTed  in 
naking  and  gathering  the  crop  or  hired  oat 

[3.]  Hone]',  notes  and  accounts  n»r  be  Umited  orer,  after  the  determination 
oTaUfteeUte. 

[4.]  The  gift  of  Uie  whole  eitate,  real  and  pereonal,  Indndes  nonej. 

[6.]  A  gift  over  of  hia  whole  estate,  real  tud  pereonel,  after  tbe  determine 
tion  of  an  estate  fwllft,  is  a  beqnest  of  the  monejr,  as  well  as  other  pro- 
perty. 

[e.]  A  direction  that  the  whole  etiato  be  sold,  for  tbe  purpose  of  making  » 
distribatioo,  does  not  preveat  monej' from  passing  when  the  terms  naadin.' 
the  will  /re  snfflctnit  to  diipote  of  it. 

In  Equity,  in  Elfiert  Superior  Court.  Deoiflion  by  Jndga 
James  Thomab,  September  Term,  1856. 

William  S.  Bnrch,  by  hia  will,  loaned  all  of  his  proper^, 
Iwth  real  and  personal,  to  hts  wife  daring  her  natural  lifS, 
and  at  her  death,  provided  "  the  vhole  of  my  estate  be  sold,, 
and  tbe  moneys  from  the  same  be  pntinto  three  eqoal  shares,, 
share  and  share  alike."  "  The  one-third  part  of  the  moneys  . 
80  arising  from  the  sale  of  the  frhole  of  my  estate,  1  give  and 
bequeath  to  be  equally  divided  betirizt  the  whole  of  my  abore 
named  brothers  and  sisters." 

D.  Thornton,  as  administrator  of  one  of  the  brothers,  filed 
his  bill  agsdnst  John  C.  Burch,  as  executor  of  W.  8.  Boreh, 
alleging  that  the  widow  died  in  July,  1855 ;  and  that  from 
that  time  till  January,  1856,  said  executor,  who  was  also  ex- 
ecutor of  Mrs.  Bnrch's  will,  claimed  that  he  was  not  respon- 
sible for  the  value  of  the  negroes''' worked  and  hired  oat  by 
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bim  between  the  periods  aforesaid.  The  Court  belov  on  de- 
norrer  hfHi,  that  tbp  exeontor  should  account  for  the  negi^ap 
bired  to.  other  pa^a^iiBj  t^at  u^t  for  the  negroes  used  for  agri- 
iraltar^l  pucpvses  on  the  1«q^  fi^vm  which  the  tenant  for  life- 
iras  entitUd  tp  eiitUaiBWtB-  7o  this  decinon  both  p«ities 
excepted. 

The  bill  1^90  sought,  to  hare  an  aceoont  p{  a  certain  sum  of 
money  and  promiasorj  notss  on  band  at  the  dw^  of  tettator. . 
To  this  part  of  the  bill  defendant  demurred.  The  Court  «u- 
tained  the  demorrer,  and  complainant  excepted. 

Hbstxs  t  A^^mn ;  YAHDnzxB,  for  Thomtttn. 

Thouab;  Ooib,.  for  Boridi. 

Sj/  the  Court. — McDonald,  J.  delirering  the  o|Hnion. 

[1.]  The  tenant  for  Ufe  died  on  the  Istday  of  JdIj-,  1S55. 
The  complainant,  as  the  legal  reptesentatire  of  o(ie  of  the 
the  remwnder-men,  asks  for  an  aceoont  of  the  growing  crop 
of  that  yeur.  The  tenant  for  life  possessed  an  uneertun 
estate  in  the  land,  which  was  determined  hj  the  act  of  Oe^ 
between  the  pluiting  and  the  soTerance  of  the  crop,  and  her 
executor  is  entitled  to  the  emblements.  {Sh»ppard'»  Touch. 
481,  471 ;  2  Black.  Cm.  122.) 

[2.3  There  ia  qo  ground  in  lav  for  the  ezecntor  of  the  ten- 
ant for  life  to  set  up  a  claim  to  the  labor  of  negroes  employed 
in  making  and  gathering  the  crop  after  her  death,  or  to  the 
bire  of  those  who  were  not  bo  employed.  It  is  on  the  prin- 
ciple that,  actu»  Dei  neminifacit  injuriam,  that  her  ezeca* 
tor  ia  entitled  to  the  emblements  or  profits  of  the  crop.  She 
iiad  expended  labor  in  planting,  tilling  and,  perhaps,  in  ma- 
nuring the  lands ;  and  as  her  interest  was  uncertain  and  not 
determined  by  her  own  act,  her  representative  should  have 
the  crop  or  emblements  as  a  compensation.  (2  Black.  Com. 
122.)  The  remainder-man  in  England  is  not  bound  to  pro- 
vide labor  to  complete  anf|^ather,the  crop,  and  oar  )awa  im- 
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pose  no  Bnch  charge  npon  kim.  The  defendant  is,  therefore, 
soeosntable  to  the  renminder-iiien  for  the  hire  of  all  the  ne- 
groes. 

[3.]  There  can  be  as  little  donbt  of  his  liability  to  account 
to  the  retoainder-men  for  the  money  and  notes  led  by  the  first 
testator.  It  is  insisted  that  whatever  may  become  of  them, 
they  do  not  pass  to  the  legatees  in  remainder  under  the  will. 

There  is  no  question  but  "  chattels  may  he  limited  over  by 
■way  of  remaifider,  after  a  life  interest  in  them  is  created,  and 
there  is  no  difference  in  that  respect  between  money  and  any 
other  chattel  interest."  (2  Kent'*  Com.  252.)  Did  the  tes- 
tator disjxise  of  his  money,  notes  and  accounts  by  his  will  ? 
"Were  they  limited  over  to  the  legatees  in  remainder,  on  the 
death  of  his  wife  ?  The  third  clause  of  the  will,  so  far  as  it 
has  reference  to  this  question,  is  in  these  words :  "  I  lend  to 
my  beloved  wife,  Elizabeth,  the  whole  of  my  estate,  both  real 
And  personal,  during  her  nataral  life  or  widowhood,"  &c. 

[4.]  The  terms  of  this  bequest  are  as  comprehensive  m 
possible.  They  include  testator's  whole  estate,  real  and  per- 
sonal, and  make  his  wife  his  "universal  successor"  for  her 
life  or  widowhood,  and  entitle  her  to  all  the  gold  and  money 
dnring  that  period.  (8  Swinbum  on  Willt,  931-'2.)  The 
word  "estate,"  is  genua  ffeneraliatimum,  and  includes  all 
things,  real  and  personal.  ( Ward  on  Leg.  208.)  The  wife, 
therefore,  took  money,  notes  and  accounts  during  her  life, 
which  is  nothing  more  nor  less  than  the  interest. 

It  was  the  duty  of  the  executor  to  invest  it,  pay  the  inter- 
est to  the  tenant  for  life;  or,  as  the  wife  was  executrix,  to 
use  the  interest  and  praeerve  the  principal  for  those  who  are 
to  take  afterwards.  {Field  vs.  Hitchcock,  17  Mass.  Sep. 
182.) 

[5.]  Were  the  money,  notes  and  accounts  limited  over  to 
the  complainant's  intestate  and  the  other  remainder-men? 
The  widow  never  married.  The  testator  directed  that  in  that 
event,  (that/ is,  in  case  his  wife  should  not  marry,)  at  her" 
ilytli  the  yiheHc  of  his  eUatt,  both  real  and  personal,  should 
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Ik  sold  and  the  moneje  arising  therefrom  be  pot  into  thi«6 
«qual  shares.  He  directed  bow  these  shares  were  to  be  dia- 
ta^buted.  Two  of  them,  he  gave  to  his  brothers  and  sistera, 
of  whom  complainant's  intestate  was  one.  One  of  these 
shares,  boweTer,  he  lent  to  his  sister,  Betsey  Cook,  dnring 
ber  life,  after  the  death  of  his  wife,  and  then  over  to  the 
brothers  and  sisters ;  bat  Mrs.  Cook  dying  during  the  life 
of  the  widow,  the  brothers  and  sisters  became  entitled  to  that 
share  on  her  death. 

[6.]  It  is  argued  that  the  money,  notes  and  acconnts  must 
have  been  intended  as  an  absolute  gift  to  the  wife,  or  if  not^ 
they  could  not  pass,  by  the  terms  of  the  will,  to  the  legatees 
in  remainder,  because  the  testator  directs  his  whole  estate  to 
be  sold,  and  money  cannot  be  sold.  The  omission  of  the  tes- 
tator to  refer  to  his  money,  or  his  directing  his  estate  to  be 
converted  into  money  for  the  purpose  of  making  an  e(]iial 
distribution  amongst  the  objects  of  his  bounty,  when  a  part 
of  it  consisted  of  money,  cannot  impair  the  efficacy  of  the 
bequest  to  the  remainder-men  as  a  disposition  of  his  entire 
estate,  including  his  money.  He  did  not  intend  that  his  wife, 
in  any  event,  should  have  more  than  a  life  estate  in  his  pro- 
perty. He  intended  that  she  should  have  a  life  estate  in  his 
entire  property,  if  she  did  not  marry ;  and  he  used  terms 
that  gave  it  to  her.  The  terms  ho  used  to  secure  the  estate 
in  remainder  to  the  persons  for  whom  he  intendfld  it,  are 
equally  comprehensive  to  convey  the  mgney,  as  well  as  his 
other  property.  That  he  directed  his  estate  to  be  sold,  does 
not  restrict  the  gift  of  fho  entire  estate^  koth  real  an^ii^r- 
aonul,  to  such  property  as  is  usually  .the  subject  of  sale.  It 
does  not  exclude  money.  On  this  questisn,  the  cose  oi  Beam 
V8.  Wlfjginton,  (6  Mad.  119,)  is  strongly  in  point.  The 
words  of  the  will  in  that  case  are,  *  All  my  other  effects  I 
■will  to  J.  n.  &c.  to  be  sold  for  hie  benefit" ;  and  the  questioa 
in  that  case  was,  whether  money  in  the  funds  passed  to  him  ? 
It  was  held  that  it  did. 

The  decision  of  the  Court  bt^w^on^o  dctwrrcr  was  ex- 
cepted to  by  both  parties,  and  we  revfrse  tfa^^idgatat  of 


ATHENS,  NOVEMBER  TERM,  1866.  795 

Vi«k«r7  IV.  Smttft  al. 

that  Court  on  complainant's  exceptions,  bo  far  as  tbe  Coart 
Md  that  the  representative  of  the  tenant  for  life  was  entitled 
to  the  labor  of  the  slaves  on  the  plantation  derised  to  h«r 
daring  her  life,  for  the  bolante  of  the  year  1655,  after  her 
death ;  and  ve  farther  reverse  the  jodgment,  tint  complain- 
oDt  was  entitled  to  no  discoverj  or  reli«f  as  to  the  money  on 
hand  at  the  death  of  the  testator,  William  S.  Burch.  On  all 
other  points  made  in  said  bill  of  ezceptioDB,  we  affirm  tho 
judgment  of  the  Goort. 

On  the  bill  of  exceptiooB  of  the  defendant,  John  G.  Burch, 
executor,  &c.  we  affirm  the  judgment  of  the  Court. 


K«.  153. — Joseph  Viceery,  plaintiff  in  error,  v».  Lehucl 
Scott  et  al.  defendants  in  error. 

[1.]  In  ejectment,  the  plaintiR  relied  upon  a  b«ad-rigbt  grfint.  The  defend- 
itDl  alao  relied  apon  u  hcod-rigbt  gmnt — one  that  was  older  than  the  plain- 
tiTB,  The  pliuntiff  offered  eviilcoce  to  show  tlmt  the  warrant  of  surrey 
oa  which  the  older  gmnl  was  founded,  waa  issued  by  two  Justices  of  the 
Inferior  Court  and  one  Justice  of  the  Peace,  sitting  as  a  Land  Court,  instead 
of  three  Justices  of  tbe  Peace,  sitting  as  a  Land  ConrL  The  evidence  wka 
excluded :  Ufld,  that  i(  ought  to  hare  been  excluded. 

Ejectment,  in  Hart  Superior  Conrt.  Tried  before  Judge 
-  Jakes  Thohas,  September  Term,  1856. 

The  defendant  in  the  Court  below,  Lemuel  Scott,  relied 
Qpon  a  grant  from  the  State  of  Georgia,  dated  2lBt  Decem- 
ber, 1836,  to  the  heirs  of  James  Vickery.  The  plaintiff  be- 
low objected,  on  the  ground  that  the  warrant  was  taken  out 
by  James  Vickery,  and  the  grant  issued  to  "  the  heirg  of 
James  Vickery."  The  Court  crer-roled  the  objection,  and 
ihia  dttcision  is  assigned  aa  error. 
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Piaiutiff  below  then  proposed  to  prove  by  the  records  of 
the  Countj  Surveyor's  office,  and  also  the  records  of  Ae 
Surveyor  General's  office,  that  the  warrant  was  issued  by 
three  Justices  of  the  Inferior  Court,  and  not  by  three  Justi- 
ces of  the  Peace,  as  required  by  law.  The  Court  rejected 
this  evidence,  and  this  decision  is  assigned. 

Van  Duzer  ;  Thomas,  for  plaintiff  in  error. 

Nash  ;  Akrrhan  ;  Cobb,  for  defendants  in  error. 

£}/  the  Court. — BEKifiNu,  J.  dvliveiing  the  opinion. 

[1.]  This  case  arose  under  the  "  Head- Rights"  Asts. 

There  were  two  grants  of  the  land.  The  plaintiff  claimed 
under  the  younger  grant ;  the  defendants  under  the  older. 

The  warrant  of  survey  on  which  the  older  grant  was  fwind- 
ed,  was  issued  by  two  Justiecs  of  the  Inferior  Court  and  one 
Justice  of  the  Peace — the  three  sitting  as  a  Land  Court. 

The  law  requires  such  a  Court  to  be  composed  of  three 
Justices  of  the  Peace. 

The  defendants  offered  as  evidence  the  older  grant.  This 
was  a  grant  "  to  the  heirs  of  James  Vickery."  The  plaintiff 
objected  to  its  introduction  as  evidence,  insisting  that  there 
is  no  law  which  authorizes  the  issuing  of  a  grant  "  to  the 
heirs"  of  the  person  who  obtained  the  warrant  of  sonrey. 
The  Court  received  the  grant. 

Whether  the  grant  ought  to  have  been  received,  is  the  firat 
question. 

The  grant  having  been  received,  the  defendant  offered  ev- 
idence to  show  that  the  warrant  of  survey  had  been  made  by 
two  Justices  of  the  Inferior  Court  and  one  Justice  of  the 
Peace,  sitting  as  a  Land  Cfurt,  innitead  of  by  three  Justices 
of  the  Peace  sitting  as  a  Land  Court.  This  objection  waa 
over-ruled.  Ought  it  to  have  been  over-ruled?  This  is  the 
only  other  question,  and  it  is  the  great  question.  To  it  I 
address  myself  first. 
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The  purpose  for  which  the  evidenoe  was  offered,  was  to 
uallif;  the  old  grant,  bo  far  as  the  case  oa  trial  tras  con- 
oeraed.  Now  is  it  lawful  to  overthrow  such  a  graot,  by  sach 
a  Bide  attack  upoa  it?  Does  the  law  parmit  the  yalne  of  Book 
a  grant  as  evidence  in  a  case,  to  be  destroyed  by  the  Intro-' 
dnotion  into  the  same  ease  of  other  evidenoe  like  that  which 
the  plaintiS*  proposed  to  introduce  into  this  case  ?  The  que8> 
tioD  takea  this  form. 

The  issning  of  this  grant  by  the  Qovwnor,  was  an  act  be- 
longing to  a  class  of  acts  which  the  G-overnor  had  the  power 
to  do.  The  power  to  issne  head-rights  grants,  i»  a  power 
cwnmitted  to  the  Governor. 

The  Head  Rights  Act  of  1777  has  this  declaration :  "  and 
the  Qovemor  or  commanddr-in-ohief  for  the  time  being,  with 
the  advice  and  consent  of  the  Executive  Council,  shall  have 
full  power,  and  are  hereby  antborized,  to  grant  such  tracts 
or  lots  of  land,  to  such  person  or  persons,  so  obtaining  lands 
as  aforesaid,"  &c.     {Cobb's  Dig.  G61.) 

Id  1789,  after  tbo  abolition  of  the  Executive  Council,  the 
Legislature  committed  the  whole  power  to  the  Governor 
alone,  in  the  following  words :  "  That  the  Governor  be,  and 
he  ia  hereby  vosted  with  all  the  powers  of  Governor  and  Ez- 
eeutive  Council  under  the  late  ConatitntioD,  bo  far  as  the  said 
powers  extend  to  the  bearing  or  determining  on  caveats  and 
signing  of  grants."    {Id.  673.) 

There  is  ^o  subsequent  Act  which  takes  away  the  power. 
There  are  many  subsetjaent  Acts  which  confer  on  the  Gov- 
ernor the  jkower  to  issue  grantB  in  similar  cases :  as  the  Land 
Lottery  Acts. 

The  act  of  issuing  this  grant,  then,  was  one  that  belonged 
to  a  class  of  acts  which  the  Governor  had  authority  to  do; 
that  is,  it  was  an  act  within  the  Governor's  jurisdiction,  or 
withia  the  scope  of  his  authority. 

Now  any  act  of  any  branch  of  the  judiciary  department, 
if  the  act  bo  within  the  jurisdiction  of  the  branch,  is  valid 
uitd  regularly  annollcd,  even  although  there  may  exist  for 
-•OBslliDg  the  act  cawe  which,  in  a  regular  prooeeding  iet  oa 
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Soot  to  annal  the  act,  would  be  deemed  to  be  saffident  to  re- 
quire the  act  to  be  annulled. 

la  Roger!  vs.  Evans,  (8  Ga.  B.  145,)  this  is. said:  "A 
jadgment  of  a  Court  which  has  no  jurisdiction  of  a  cause,  is 
entirely  void. 

"  But  where  the  Court  has  jurisdiction,  both  of  the  canae 
and  of  the  parties,  and  proceeds  erroneously,  the  judgment, 
notwithstanding  the  error,  is  binding  antil  it  is  vacated  ox 
reversed."  And  see  4  Ga.  M.  49;  9  Go.  2t.  119  ;  do.  344; 
<fo.247. 

Bat  if  this  principle  be  true  of  the  acts  of  the  judiciary,  it 
moat  be  equally  true  of  the  acts  of  the  executive ;  for  what- 
ever reason  there  is  why  the  principle  should  be  true  of  the 
acts  of  the  judiciary,  there  is  that  it  should  be  true  of  Ute 
acts  of  the  execntive. 

Besides,  it  is  a  principle  of  general  sweep,  that  the  acta  of 
every  agent,  public  or  private,  if  done  within  the  scope  of  hk 
authority,  bind  the  principal. 

Therefore,  on  these  general  principles,  the  grant  in  ques* 
tion,  as  it  had  never  been  annulled,  was  to  be  deemed  valid, 
although  it  might  have  been  trne  that  the  grounds  of  objec- 
tion to  the  grant,  were  sufficient  to  hare  required  it  to  be  an- 
nulled in  a  proper  proceeding,  set  on  foot  for  the  purpose  of 
having  it  annulled. 

There  are,  however,  some  particular  reasons  why  this  grant 
should  be  deemed  valid  until  regularly  annulled. 

1.  The  Legislature  has,  by  a  number  of  Acts,  indicated  its 
opinum  to  be,  that  such  grants  are  to  be  deemed  ralid  until 
annoUed.  Indeed,  it  has,  by  some  of  those  Acts,  aa  I  think, 
manifested  an  intentum  that  sneh  grants,  as  well  as  granta 
nndw  the  Land  Lottery  Acts,  should  not  be  held  to  be  void 
nntil  after  a  regular  decision  against  them,  if  then. 

The  Le^lature  baa  passed  various  Acts  providing  modes 
of  oorreoting,  and  in  some  cases,  of  asnolling  a  gr&nt. 
(Oobb'i  Big.  656,  657,  668,  659.)  In  none  of  these  Acta 
does  it  intimate  that  the  grant  is  not  tcr  be  deemed  valid  as 
long  aa  it  r^uBS  uncorrected — unannnlled.  In  n(mo  doM 
•  "^ 
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it  give  any  conntaoaDoe  to  the  idea  that  a  grant  may  be  "  col- 
laterally" attacked. 

The  Land  Lottery  Act  of  1825  containe  this  provision: 
*Hh&t  all  returns  piade  contrary  to  the  true  intent  and 
meaning  of  this  Act,  are  declared  to  be  fraudulent ;  and  all> 
graatB  isaned  in  coDBequeuce  of  any  draw  made  in  the  con- 
templated lottery  on  such  fraudulent  retorna,  are  hereby  de- 
clared to  be  null  and  void ;  and  the  lands  so  drawn,  shall  re- 
vert and  become  the  property  of  the  State;  and  the  question, 
of  the  fraud  to  be  tried  upon  acire  facias  to  be  issued  from 
under  the  bands  of  the  Clerks  of  the  Superior  Courts  of  the 
county  or  counties  in  which  the  land  lies,  in  the  name  of  the 
Governor  of  said  State  for  the  time  being;"  "and  in  case 
the  Jury  shall  find  the  return  fraudulent,  the  Court  shall,  by 
judgment,  pronounce  the  grant  issued  on  such  return  and 
draw  to  be  void,  and  order  it  cancelled;  which  judgment, 
when  transmitted  to  the  Surveyor  General's  office  and  en- 
tered of  file  there,  shall  be  of  suQlcient  atttbority  to  those  of- 
ficers to  cancel  the  plats  and  grants  for  such  fraudulent  draws 
from  their  offices  respectively:"  "  i^roczded  the  proceedings" 
*'  take  place  within  four  years  from  the  date  of  the  draw- 
ing." 

Most,  if  not  all  of  the  other  Lottery  Acts,  contain  a  similar 
provision. 

Now  it  ie  plain  that  this  provision,  although  it  says  the 
grants  to  which  it  applies  are  by  it  "declared  to  be  null  and 
void,"  means,  nevertheless,  that  they  shall  be  valid  ontil 
jmlgmentAn  act.  fa.  has  been  rendered  against  them.  And 
the  cause  of  objection  to  such  grants  is  such,  that  it  is  at 
least  U  potent  in  its  nature  as  the  cause  of  objection  urged 
•gainst  the  grant  in  qaestion. 

As  to  grants,  then,  for  lands  disposed  of  by  lottery,  it  is 
qtiite  clear  that  it  was  the  intention  of  the  Legislature  that 
they  should  be  valid  until  adjudged  void,  although  they  might 
have  been  made  to  persons  having  no  title  whatever  to  them. 

And  that  the  Legislature  had  the  same  intention  with  re- 
spect to  grant^on  head-rights,  ie  perhaps  equally  apparent 
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from  the  Berenth  Bectioa  of  the  Headlights  Act  of  1878^  a- 
aectioD  which  is  in  the  folIowiDg  words: 

"In  case  two  granta  shall  be  g^ren  for  one  and  the  lame 
tract  of  land,  each  of  them  obtained  within  the  time  allowed 
by  law,  that  in  such  case,  the  eldest  survey  shall  be  deemed 
valid  in  law,  in  so  far  as  to  entitle  the  party  who  made  the 
first  Bnrvey  to  an  action  of  damages  against  the  other ;  and 
the  said  land  shall  be  subject  to  an  exccntiou  founded  on  waj 
judgment  in  such  suit  in  preference  to  any  other  iocumbranoe 
or  claim  whatsoever :  Provided  the  said  suit  be  brought  witV 
in  five  years  after  the  date  of  the  said  survey ;  and  when  k 
shall  appear,  by  su£Scient  evidence,  to  a  Court  and  Jury,  that 
any  person  hath  obtained  a  grant,  the  right  of  preference  to 
vhich  lands  was,  ai  tbe  time  of  obtaining  the  said  grant,  hj 
law,  vested  in  any  other  person,  then  and  in  that  case,  sach 
person  so  offending  shall  forfeit  and  pay  the  injured  party  a 
sum  equal  to  twice  the  value  of  the  land  of  the  said  lands,  or 
relinquish  the  same." 

Now  does  not  this  language  say,  by  the  strongest  implica- 
tion, that  the  one  of  the  granta  which  was  illegally  issoed,  is 
yet  not  to  be  deemed  void,  but  rather,  indeed,  is  to  be 
deemed  valid  ?  Unless  the  Statote  had  intended  Aat  the 
illegal  grant  should  he  valid,  and  should  convey  the  land  to 
the  illegal  grantor,  would  it  have  said,  in  the  one  case,  that 
the  land  was  to  be  subject  to  the  execution  agunst  the  gran- 
tee,  the  tmor  of  an  execution  being,  that  it  ia  to  be  satisfied' 
out  of  property  belonging  to  the  defendant  in  the  exeevtion  ; 
and,  in  the  other  case,  that  the  holder  of  the  illegal  gnnt 
■hould  have  the  option  of  relinquitking  the  land  to  the  in- 
jured party  ?     I  think  not. 

In  perfect  harmony  with  the  spirit  of  these  Statutes,  is  the 
Common  Law.  Blaekatone  says,  "  Where  the  Crown  bath 
unadvisedly  granted  any  thing  by  letters  patent  which  ought 
not  to  be  granted  ;  or  where  the  patentee  bath  done  an  act 
that  amounts  to  a  forfeiture  of  the  grant,  the  remedy  to  re> 
peal  the  patent  is  hy  writ  oi  scire  facioB  in  Chancery.  This 
may  be  brocght  either  on  the  part  of  the  Eyg,  in  order  to 
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teeume  the  thing  granted ;  or,  if  the  graot  Le  injarioug  to  a 
subject,  the  King  is  bound,  of  right,  to  permit  him  (npon  hU 
petition)  to  nafl  his  ro^al  name  for  repealing  the  patent  in 
ieire  faetag."    (S  BlacJe.  Com.  261.)  ^ 

Foster  Bays,  "  A  »aire  facim  is  the  only  means  which  the 
law  provides  for  the  repealing  of  letters  patent ;  and  it  lies 
at  the  suit  of  the  Queen."  {Foiter'a  Writ  of  Scire  Faeicu, 
246.) 

it  was  decided,  however,  in  the  case  of  The  AttomeyGeneral 
v»,  Vernon,  (1  Vernon,)  that  a  grant  might  he  set  aside  by 
an  information  in  Chancery,  in  the  name  of  the  Attorney 
XJeueral,  suing  on  behalf  of  the  Orown.  But  this,  perhaps, 
was  a  questionable  decision. 

Grant  says,  "It  has  been  laid  down  in  the  old  authorities, 
that  letters  patent,  whether  rightly  granted  or  not,  are  in 
force  until  repealed  by  teire  faciaa.  So,  that  if  the  Crown 
grants  the  game  office  to  two  persons  by  letters  patent,  dated 
oik  two  consecutive  days,  the  latter  are  merely  void  ;  yet,  the 
patentee  of  the  first  letters  patent  must  bring  »ei.  fa.  in  or- 
der to  avoid  them,  by  judgment  of  the  Court."  {Qrant  on 
Corp.  40.) 

I  do  not  find  that  it  is  any  where  said  that  a  grant  may  be 
made  of  no  efiiect,  by  showing  against  it,  collaterally,  that  it 
was  issued  illegally. 

8.  In  the  case  of  Walker  v».  WelU,  decided  by  this  Oonrty 
tbe  grant  was  issued  to  one  person,  when  another  was  enti- 
tled to  it.  A  bill  was  filed  by  the  person  entitled  to  tbe 
grant,  or  his  representative,  against  the  person  setting  up 
title  under  the  grant.  Tbe  Governor  was  not  a  party  to  the 
bill ;  and  yet,  this  Court  held  that  there  was  no  equity  in 
tbe  bill.  Kow  I  ask  if  an  illegal  grant  is  eacred  from  attack 
by  bill  in  equity,  must  it  not  be  moie  sacred  from  attack  by 
the  mere  introduction  of  evidence  against  it  in  the  course  of 
a  trial  in  which  the  grant  may  have  been  introduced  as  evi- 
dence. 
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TTpoB  tbe  wbolo,  the  opinion  of  tluB  Court  is,  that  the  Comt 
ImIov  did  right  in  exolndiag  the  evidence. 

I  reowtk,  for  mTself,  tbftt  I  donbt^  extremely,  whethw  tha 
jodici&ry  hu  the  power  to  declare  nnll  any  act  of  the  axeo* 
Vttre,  nnlesB  the  judiciary  hat  been  atked  to  do  to  hy  the  €xmo- 
Kttife.  I  feel  quite  sure  that  no  Britiah  Conrt  ever  had  thA 
power ;  and  if  none  ever  had,  then  it  is  certain  that  there  was 
nerer  any  thing  in  fnfiiA  Law  to  confer  the  power  on  aay 
any  Court,  whether  a  Court  of  Britun  or  of  Georgia.  And 
if  there  is  anything  in  any  Act  of  Georpa,  legislative  or  con- 
■titntional,  to  confer  the  power  on  any  of  her  Coorts,  I  aak 
for  the  thing.  It  ia  certain,  that  there  is  nothing  in  an; 
legislative  or  constitutional  Act  of  bera  that  «rpr««aly,  or,  aa 
I  think,  by  necenorjr  implication,  confers  the  power  on  any 
•f  those  Courts. 

And  sorely  if  her  people,  or  her  Legislature,  had  intended 
tiiat  her  Courts  should  have  a  power  so  vast  a«  this,  ^«j 
would  have  given  it  to  those  Courts  by  some  Act  that  would 
oontun  what  would  be  either  an  exprett  grant  of  the  power, 
or,  at  least,  a  grant  of  the  power  by  neeestarj/  implication. 

Armed  with  snob  a  power  as  this,  those  Courts  would  have 
liad  the  executive  at  their  mercy.  Not  one  act  of  the  latter 
«oald  stand,  if  the  person  it  affected  complained  of  it  to  tbs 
jadiciary,  and  the  judiciary  chose  to  say  that  the  Act  was 
uantboriied. 

The  proper  mode,  as  it  seems  to  me,  for  remedying  illegal 
acts  of  the  executive,  is  a  mode  on  the  Common  Law  prind- 
ple — that  principle  which  requires  the  remedial  proceet^g, 
whether  that  is  a  tei.  fa.  or  an  information,  or  a  quo  warrantCy 
to  be  a  proceeding  at  the  inttance  of  the  executive. 

And  I  would  not  say  that  such  a  mode  for  grants  is  not 
BOW  in  force  in  the  State.  If  tbe  mode  for  grants  by  infor- 
mation WHS  ever  in  force  in  England,  then  I  think  that  that 
mode,  taking  the  form  of  a  httt  at  tbe  instance  of  tbe  Gover- 
nor, is  in  force  in  this  State.  Tbe  fifty-third  section  of  the 
Jadiciary  Aot  oonfers  on  the  Superior  Courts  as  much  powu' 
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as  the  English  Court  of  Chancery  was  clothed  with,  but  re- 
quired that  the  power  shall  be  exercbed  b;  hill  only. 
'  The  other  exception,  viz :  That  the  grant  was  issued  "  to 
the  heirs"  of  Vickery,  was  not  good,  if  the  objection  alreadj 
disposed  of  was  not  good.  If  it  be  true  that  the  grant  was 
to  be  deemed  valid  nntil  annulled,  notwithstanding  that  the 
warrant  of  sorrey  was  void,  then  it  must  be  at  least  equallj 
true,  that  the  grant  was  to  be  deemed  valid  uotil  annulled, 
notwithstanding  that  the  grantees  were  "  the  heirs"  of  Yick- 
ery. 

But  it  is  doubtful  whether  the  grant  is  sot,  in  this  respect. 
Tegular. 

The  Act  of  1813,  "  lo  legalize  a  certain  description  of 
grants,"  has  thiA  declaration:  "That  all  grants  which  have 
or  may  he  issued  by  the  Governor  of  this  State  to  persons 
who  have  been  or  may  be  dead  before  the  issuing  or  signing 
of  the  same,  shall  be  deemed,  held  and  considered  as  valid 
and  legal  in  law,  as  if  the  said  grantee  or  grantees  had  been 
alive  at  the  time  of  the  issuing  and  signing  of  said  grant  or 
grants."  t 

Now  a  grant  to  a  dead  man  is,  in  legal  effect,  a  grant  to 
his  heirs.  And  therefore,  a  grant  to  a  man's  heirs  is,  in  legal 
■  effectf  the  same  as  a  grant  to  the  dead  man  himself. 
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ITo.  154. — JoHB  Oka;  and  another,  plaintiffH  in  error,  m, 
Sarah  Gbat  uid  others,  defendants. 

[1.]  UwulfaeMri;  poU<7  of  tltii  BUto  to  aboliih  theKngUih  Lawof  a- 
Uila  and  dMcenU,  lo  tu  m  it  tended  to  pnaerre,  nndiridcd,  Undcd  w> 
t4tai  in  familiM. 

[3.]  In  this  StAte,  beqn««ti  orp«non«l  proper^  •zpntMd  In  nch  term*  m 
wonld  hkre  pMled  an  Mtnte-toU  bj  Ilia  Statate  de  dami  toadtfiMaiitm^ 
will  TMt  in  th«  penoni  to  whom  ibtj  an  made,  an  abiolnta,  vncoD^tioiu^ 


[3.]  Th«  eonitrnctioD  of  Ibat  SUt(it«  (J*  Jtmi)  mut  b*  determined  bf  the 
dedalon  of  tbe  BngUih  Conitc. 

[i.]  The  wocda  of  the  will  in  thia  ease,  if  it  lia£  beao  a  deriaa  oTrwI  ertaM^ 
would,  aeeording  U>  the  interpretation  of  the  Statate  rft  dmuM,  bf  tlie  Kb* 
giiah  Coorta,  bave  created  an  eatate-tail ;  and  theretore,  resta  an  abaeMv 
Mtate  in  tbe  first  taker*. 

[B.]  A  tettatOTgara  certain  alarea  to  two  oTbiadaogbtm,  Jane  and  Sandt, 
and  then  a^d:  "And  sbonid  Jane  and  Sarah,  or  eltberoT  than,  de  wltk- 
oat  an  heir  begotten  of  their  bodies,  then  their  par^  or  paila  to  be  eqiuPj 
divided  between  Polly  Horriton,  mj  t^d  Kiiil  and  the  nmimr^:  ^ff^ 
that  tbe  limitation  over  waa  Toid. — BuDrma,  J.       ' 

•     In  Eqnitj,  in  Elbert  Snperior  Conrt.    Deoiakn  m  ita^w 
rer,  h;  Jadge  Thomas. 

The  f  aots  of  the  caie  are  folly  set  forth  in  the  opuwrns. 

T.  W.  Thoiub;  T.  B.  B.  Cobb^  for  pkindfi. 

Hbsisr  k  Akbuun;  Toohbb,  for  defendants. 

Tbe  Court  not  being  onanimoi^  deliTered  their  ojunii 


HoDORAID,  J. 

On  the  let  day  of  January,  1819,  Joseph  Qnj  nad*  aad 
pablished  his  Isat  irill  and  testament.  He  died  in  1822,  JBy 
the  third  it«B  of  his  will,  he  gave  and  b^^oMtlMd  to  w 

V 
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(ICO  dangbters,  Jane  and  Sarah  Gray,  two  Degrees,  {prlf,  bj; 
^e  Dame  ofMarj  aDd  Dealer,  to  be  equally  divided  betveei^ 
tbem.  By  tbe  fifth  item  of  the  will,  he  dispoaed  of  tbe  cew- 
4ne  of  his  property  eqoally,  between  his  Bona  and  two  daqgh- 
^s,  with  the  exception  that  JohD  Gray  was  to  bare  no  part 
■of  the  stock  or  house  famitore,  "  and  the  said  Jane  and  9.»- 
^1^  DO  part  of  the  negroes,  except  those  specially  will^  to 
tl^em ;  and  ahoold  Jane  and  Sarah,  or  either  of  them,  die 
'^tboat  an  heir  begotten  of  their  bodies,  then  their  parte  to 
t)0  equally  divided  between  Folly  Morrison,  bis  said  sons  aod 
the  BurviTor."  John  Gray  and  Joseph  Gray,  two  of  the 
^others^  file  this  bill  to  obtain  a  writ  of  ne  exeat  or  oth«r 
P^ceas  tf  prevent  the  removal  of  the  negroes  from  tbe  State, 
■jUeging  that  neither  Jane  nor  Sarah  has  a  child ;  that  Jane 
is  eighty  years  old,  and  Sarah  is  seventy-seven,  and  will 
never  have  one;  that  John  Gray  has  purchased  the  interest 
Qf  Folly  Morrison  in  the  remainder  in  said  slaves  and  their 
increase,  as  set  forth  in  the  bill ;  that  the  other  sons  of  the 
(estator  are  dead,  without  issue ;  that  the  negro  girl,  Mary, 
died  without  increase  or  issue;  that  Dealer  bad  increase,  and 
^ts  forth  the  number  and  value ;  that  one  of  tbe  negroes  has 
been  sold  and  carried  oat  of  the  State  for  ^e  purpose  of  de- 
^c;a^|ing  the  rights  of  complunants,  as  remaiQder-men,  and 
'^ey  fear  the  rest  will  be  carried  off  alao.  The  complunuita 
fjij^m  a  reniainder  in  all  the  slaves. 

Xhe  defendant?  filed  a  genial  dfjiqiipTier.  &r  want  of  equity 
^tbe  hill.  The  Court  si|Bt^ned,the  dpmiirrer  and  disiDissed 
the  bill,  and  on  exoestipi^  totl^  judj^enVopt^iedeiiiiu^^, 
^fl,e^lj^,)^(ai^e(i,tOi  thip  Cqiirt. 

The  Counsel  for  the  pluntiffa  in  error  iosist  that  the  limi- 
t^pDia.  ove^  iq  the  fif^  clvu9,of  the  will  is  good;  tbe  4,^ 
^d«pt  iiie^xor  DtAfntai^  t|i^  c{>ntrary,  and  this  forma  tit^ 
^119,  beti^eeD  thQ,pBirtieH, 

Qi^jthv  q^e^fjjoja  n^e,  iO;^i>  OW^,  mimy  deci^ons  h^T|», 
bM^.proQoiimced  by  tioff.  Cour^;  but  upon  facts  more  or  1^ 
T^ned,  but  so  neu'Ij  lUce  thegi;  p;rescpted.here,  th»t  the  abft; 
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vonld  socrne  from  a  strict  adherence  bj  the  Court  to  tha 
maxim  "glare  dediia."  Satisfied  that  there  19  no  case  pre- 
•ciselj  like  it,  -we  Bhall  not  go  into  an  inveetigatioQ  of  them. 

[1.]  I  shall  proceed  to  an  examination  of  the  principles 
-and  rules  of  construction  which  mast  govern  this  case,  and 
then  proceed  to  apply  them  to  the  case  made  in  the  record. ' 

TTka  State  was  a  colony  of  Great  Britain,  and  certain  of 
the  laws  of  England  were  of  force  here;  the  rights  of  pro- 
perty depended,  in  a  great  measure,  for  their  support  on 
those  laws ;  the  people  were  accustomed  to  them ;  the  Pro. 
vincia]  Legislative  Assembly  had  limits  to  its  power  which  it 
could  not  transcend ;  it  could  not  constitute,  ordain  or  make 
any  taw  contrary  or  repagnant  to  the  laws  and  statutes  of 
England ;  and  such  of  the  laws  of  that  kingdom  as  had  their 
origin  in  the  obvious  policy  of  that  people  to  preserre,  nndi- 
vided,  large  landed  estates  in  families,  were  beyond  the  reacli 
of  provincial  power.  Amongst  the  Acts  of  the  English  Par- 
liament  which  could  not  be  affected  by  colonial  legislation, 
was  the  Statute  establishing  estates-tail.  The  last  BeviraJ 
Act  of  Georgia,  passed  in  1784,  declared  that  all  Acts,  clauses 
and  parts  of  Acts  which  were  in  force  and  binding  on  the 
14th  of  May,  1776,  so  far  as  they  are  not  contrary  to  the 
Constitution,  laws  and  form  of  government  established  in 
this  State,  should  be  in  full  force,  virtue  and  effect  Th« 
■Common,  and  such  of  the  Statute  Laws  of  England  as  had 
been  usually  in  force,  with  the  same  exception,  were  declared 
to  be  in  force.  The  object  of  this  Act  was,  to  adopt  laws 
suited  to  the  circumstances  of  the  people. 

The  popular  and  legislative  will  vas  enunciated  no  less  dis- 
tinctly, however,  in  respect  to  laws  not  suited  to  the  condi- 
tion of  the  people,  and  not  in  Jiarmony  with  the  new  govern- 
ment, which  had  its  foundation  in  the  acknowledged  equality 
of  popalar  rights.  To  secure  and  maintain  this  equity  oif 
rights,  it  was  essential  that  equality  of  condition  should  be 
promoted,  as  far  as  it  was  right  that  the  laws  of  society  should 
provide  for  it.  Hence,  in  the  first  expression  of  popular  will» 
-after  the  people  had  assumed  the  prerogative  of  acting  fur 
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themselveB,  we  find  it  declared  tbat  estates  ehoald  not  be  en- 
tuled,  and  that  iBteatates'  eetatea  ahoald  be  divided  eqoall; 
among  their  children,  the  widow  to  have  a  child's  share  ot- 
her  dower>  at  her  option.  All  other  intestate's  estates  (auoh 
as  left  so  wife  and  children)  were  to  be  divided  by  the  Act 
of  DistributioQ  of  CharUi  II.  nnlesa  otherwise  directed 
by  the  Legislature.  (Conttitution  (j^5  Februarjf,  1777,  tee- 
tion  or  claiue  51.)  The  Constitution  of  1789  contains  the 
identical  proviBion  agunat  the  entailment  of  estates.  The 
Statute  of  OharUa  II.  had  no  application  to  real  estate, 
and  lands  in  Georgia  continued  to  descend  according  to  the 
unchanged  English  Law.  The  Constitntion  of  1789  declared 
that  intestate's  estates,  when  there  were  no  wife  and  chil- 
dien,  or  no  children,  sbonld  he  distributed  as  might  he  regu- 
lated by  law.  The  Legialatnre,  at  its  first  session  there- 
after, in  December,  1789,  abrogated  the  English  law  of  des-  ■ 
cent,  in  regard  to  lands,  by  enactiDg  that  "when  any  person 
holding  real  and  personal  estate  shall  depart  this  life  Intes- 
tate and  without  will,  the  said  estate,  real  and  personal,  shall 
be  considered  altogether  of  the  same  nature  and  on  the  same 
footing,"  and  prescribes  the  mle  of  distribntioo.  {Mar.  ^ 
Orcm.  217.)  By  these  constitutional  and  legislative  prom- 
ions,  the  power  of  entailing  estates,  and  the  English  law  of ' 
descents,  became  extinct  in  Georgia,  and  so  remain. 

The  CcnBtitntion  of  1798  contains  no  prohibition  against 
the  entailment  of  estates.  The  Act  of  16th  Febrnary,  1799, 
however,  declares  that  estates  shall  net  be  entailed.  The 
provisions  of  the  Act  of  1789,  placing  ^eal  and  personal  es- 
tate on  the  same  footing  as  to  distribution,  were  re-enacted 
in  1821.    (OW,  298.) 

[2.]  Up  to  the  year  1821,  there  was  no  legislative  decla- 
ration of  the  effect  of  conveyances  in  fee-tail.  The  Legisla- 
ture bad  contented  itself  with  prohibiting  them,  and  left  the 
consequences  of  the  violation  of  the  Act  to  be  settled  by  the 
Courts.  A  diversity  of  adjudications  on  this  subject  by  the 
Courts,  led  to  the  ^tablishment  of  a  mle  by  the  Legislature. 
The  preamble  to  Ibe  AcboPlS^,  (C(>6(,  169,)  which  estab- 
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lighee  tbe  mle,  shows  that  three  diSerent  coDBtmctionB  h&i 
leoQ  placed  npon  tbe  prohibitory  Act,  or  apon  oosTejanceft 
prohibited  by  it: 

iBt.  That  coDVeyanoei  in  fee-tail  were  absolately  roid. 

Sd.  Ihmt  they  Test  a  fee-simple  estate  ia  the  person  to- 
irhom  they  are  execnted. 

8d.  That  they  Test  only  a  fee  conditional,  as  at  Common 
Law. 

The  efiect  of  the  first  constmction  was,  that  qo  estate 
passed  from  the  grantor ;  of  the  second,  that  the  limitation 
over  in  tail  was  cot  off;  of  tbe  third,  that  no  absolute  estate 
Tested  nntil  the  performance  of  the  condition,  as  having  an 
heir  of  the  body.  The  object  of  the  Legislature  was,  to  pre- 
scribe a  role  of  constmction,  plain,  certain  and  iDtelligible, 
which  woald  prevent  conflicts  of  judicial  decision  in  regard 
to  the  rights  of  property.  By  the  Act,  "  all  gifts,  grants^ 
bequests,  devises  and  cooTeyances,  of  every  kind  whatsoever, 
whether  real  or  personal  property,  made  in  this  State,  and 
executed  in  such  manner,  or  expressed  in  such  terms,  as  that 
the  same  wonld  have  passed  an  estate  tail  in  real  property, 
by  the  StcUiUe  of  Wettminxter  Second,  commonly  called  tiie 
Statute  de  I>onii  Conditionalibua,  are  to  be  held  and  con- 
irtrned  to  vest  in  the  person  or  persons  to  whom  the  same  may 
be  made  or  executed,  an  absolute,  unconditional  fee-simpl« 
estate.  Here  it  is  seen  that  tbe  Legislature  discarded  the 
first  and  third  constniotions  and  adopted  the  second ;  so  that, 
since  the  enactment  of  that  Statute,  the  Courts  are  not  at 
liberty  to  say  that  such  conveyances  are  void  and  pass  no 
estate  from  the  grantor ;  nor  are  they  permitted  to  hold  that 
they  pass  a  fee  conditional  at  Common  Law,  to  vest  abso- 
lutely or  not,  as  the  condition  may  be  performed,  but  that 
they  do  pass  the  estate,  subject  to  no  condition,  to  the  person 
to  whom  it  is  mads  or  executed;  an  absolute  fee,  not  accord- 
ing to  tbe  intention  of  the  testator,  but  to  tbe  exclusion  of 
those  in  remainder,  in  whom  and  whose  issue,  as  long  as  there 
are  any,  his  purpose  was  to  fix  an  inalienable  property. 

When  a  oonveyance,  whether  of  Yeal  or  pertonal  property^ 
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is  preeented  to  tbe  Coart  for  aonstrnctton,  the  inqairy  of  the 
Court  must  therefore  be,  is  the  conreyanee  expressed  in  sneh 
terms  as  would  pus  an-  estate  tail  by  the  Statute  of  Wetb- 
fnintter  Second?  The  words  "  real  propertj"  may  be  re- 
jected as  Borplosage,  for  they  are  stiper-errogatory,  and  were^ 
no  doubt,  used  by  the  Legislature  for  the  purpose  of  being 
explicit  and  giving  force  to  their  enactment.  It  neither  wea- 
kens nor  vitiates  it.  The  bnsioess  of  the  Conrt  is  with  the 
imtrament  which  conveys  the  property,  and  it  makes  no  dif- 
ference whether  it  be  a  conveyance  of  real  or  petstaial  prop- 
erty. Is  it  expressed  in  such  terms  as  would  hare  passed  an 
estate  tail  by  the  3»tate  of  de  donia  conditionalibus  ?  If  it 
would  pass  such  an  estate,  the  question  is  settled ;  for  it  vests 
in  the  person  to  whom  it  is  made  or  executed,  an  absolute, 
Tucoaditional  fee-simple  estate.  The  legislative  will  is  ex- 
pressed in  laognage  too  plain  and  nnambigaous  to  be  disre- 
garded. The  Conrt  does  not  feel  at  liberty  to  say,  against 
the  positiTO' command  of  this  Statute,  that  there,  shall  be  one 
nle  for  eonstming  a  beqnest  of  personal  property,  and  an- 
other for  construing  a  devise  of  real  estate.  The  Legislature 
prescribed  a  rule  for  the  eonatmotion  of  both.  3%e  caption 
of  the  Act  is,  to  alter  the  rales  for  construing  conveyancea 
geowally.  The  body  of  the  Aot  expressly  embraces  "  con- 
Teyanees  of  «very  hind  whatever,  whether  real  or  personal 
property."  No  "  absurd  consequences,  manifestly  contra- 
dictory to  common  reason,"  oan  arise  oat  of  the  language 
employed  by  the  Legislatnre  to  justify  Judges,  whatever 
opinion  they  isay  entertain  of  their  power  to  do  it,  to  declare 
that  the  Act  shall  have  effect  as  to  real  estate,  bat  not  as  to 
personal  property.  The  words,  the  oontext,  the  subject  mat- 
ter, the  effects  and  consequences,  and  the  reason  and  spirit 
of  the  Statute,  all  conspire  to  demand  of  it  the  interpretation 
we  plaoe  upon  it,  and  to  require  its  enforcement. 

[S.]  To  ascertain  whatker  the  bequest,  if  it  had  been  a  de- 
vise of  real  estate,  is  executed  in  such  manner,  or  expressed 
in  such  terms  as  that  it  would  have  passed  an  estate  tail  by 
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the  BtatDte  de  dtmu  conditionalUmt,  we  most  look  to  tho  in* 
teqjretatioD  of  that  Statate  \>j  the  English  Conrta.  We  irill 
fint  examine  the  beqnest,  and  aecertain,  if  ve  can,  the  tea- 
tetor's  intention.  B;  the  third  iten  in  his  will  he  gave  and 
-bequeathed  to  his  beloved  daoghtera,  Jane  and  Sarah  Graj, 
two  negro  girls,  Mary  and  Dealer,  to  be  equally  divided  be- 
tween them.  By  the  fifth  item  of  hie  will,  be  adds:  dioold 
Jane  and  Sarah,  or  either  of  them,  die  withont  an  heir  begot- 
feen  of  their  bodies,  then  their  part  or  parts  to  be  eqaally  di- 
vided between  Folly  Morriatin,  my  said  aons,  asd  the  snrvi- 
Tor.  The  intention  of  the  testator  was,  to  limit  the  entire 
property  (the  negroes  and  their  increase)  over,  if  Jane  and 
Sarah  died  withont  heirs  of  their  body,  and  not  othenriBe* 
The  difficulty  as  to  his  purpose,  arises  from  the  testator's 
jumbling  the  two  together  in  one  aenteace.  It  is  manifest, 
however,  as  above  stated,  that  he  intended  to  diq;K)B«  of  the 
•Dtire  property,  on  the  failure  of  an  heir  \o  he  begotten  of 
their  bodiesj  and  to  express  his  intention,  the  bequest  tnaj^ 
1«  varied  thus :  should  either  Jane  or  Sarah  die  withont  aa 
Mr  begotten  of  ber  body,  then  her  part  to  be  equally  divi- 
ded between  Folly  Morrison,  my  sons  and  the  survivor ;  and 
•hould  the  other  die  also,  without  ao  heir  begotten  of  her 
body,  then  her  part  to  be  equally  divided  between  Polly  Mor- 
nson,  my  said  sons  and  the  survivor.  This  reading  ezptessM 
-the  intention  of  the  testator,  because  he  uses  the  singular  and 
ploral  both,  to  show  that  he  intended  to  give  the  same  ulti- 
■ate  destination  to  the  property,  on  the  death  of  the  last. 
If  Jane  and  iSarak,  or  either  of  them,  die — if  they  die  with- 
-out  an  heir  begotten  of  tAnV  (odtea — then  their  part  or  partly 
Ac.  If,  as  urged  in  the  argument,  the  testator  did  not  in- 
tend that  the  property  of  the  surviving  sister  shonld  be  limi- 
ted over,  and  that  the  survivor  of  the  two  should  take  an  ab- 
solute property,  the  testator  would  simply  have  said,  that  on 
the  death  of  either  of  my  daoght{)[«,  mthont  an  -heir  of  her 
body  begotten,  the.  other  surviving  her,  then  hfer  part*  to  be ' 
equally  divided,  &c.  Nothing  would  have  been  sAid  in  ref- 
erence  to  the  death  of  both,  or  the  parts  of  both.     Bot  th^ 
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complunaota'  Ooimsel  bwk  the  other  view  of  the  case,  aoA 
•considered  that  the  limitation  over  embraced  both  daughters 
and  their  property ;  for  they  claim,  as  remainder-nten,  tbeir 
entire  property,  and  ask  security  for  the  whole.  But  it  mut- 
ters not  which  construction  of  the  bequest  prevails  ;  for  un- 
der the  rule  we  have  laid  down,  the  word  "  survivor"  cannot 
vary  the  case,  in  whatever  connection  it  may  be  used.  That 
we  will  show  directly. 

The  expresaion,  "  dying  without  an  heir  of  the  body  he-: 
gotten,"  18  equiTftlent  to  the  expreesioD,  "  dying  without  is-r 
Boe."  It  is  admitted  by  Counsel  for  plaintiffs  in  error,  that 
Ai  worde,  "dying  without  issue,"  uncontrolled  by  other 
words,  mean  an  indefinite  failure  of  issue,  whether  applied  to 
realty  or  personalty ;  and  that  the  first  taker  takes  an  estate 
tud  by  implication.  But  he  argues  that  the  words  in  this 
will  do  not  create  an  estate  tail  by  the  Statute  de  doH.it  com- 
dittonalAua,  the  rmtrdt  of  the  Statute  applying  to  express 
gifts,  only  to  one,  and  his  heirs  begotten,  &c.  There  are  no 
Mtates  tail  but  by  that  statute;  and  all  estates  tail,  whether 
•xpreafl  or  by  implication,  are  by  yirtue  of  that  Act.  If  the 
portions  of  tJie  will  we  are  conaidering  would  pass  an  estate 
tail,  whether  express  or  by  implioation,  as  absolute,  uncondi- 
tional fee-eisaple  title  vests  in  tbe  dav^ters,  Jane  and  Sarafa. 
Tt  is  conceded,  then,  that  if  this  had  been  a  devise  of  real 
•Mate  to  Jane  and  Sarah,  and  the  heirs  begotten  of  their  b64- 
dies,  an  estate  tail  would  have  bera  created.  But  in  this 
elanee  there  is  no  estate  ^ven  to  tbe  heirs  of  the  body  of 
, Sarah  and  Jane,  but  the  property  is  given  over  if  they  die 
without  an  heir  begotten  of  their  body.  It  is  clear  that  Polly 
Morrison  and  the  sons  can  take  no  remainder,  if  there  are 
beira  of  the  bo^y,  or  as  long  as  tJtere  are  hears  of  the  body. 
It  was  &e  intention  of  the  testator  that  the  heirs  of  the  body 
sfaotdd  take,  if  there  were  any,  althoa^  there  was  no  express 
g!£t  to  them.  To  eSeotaate  the  intention  of  the  testator,  then, 
€»rab  and  Jane  must  take  an  estate  tail  transmissible  through 
them  to  their  issue.  Knight  vs.  Ellis,  (3  Bro.  C.  0.  275.) 
Tjf/a  it  the  rule  in  England  in  regard  to  real  estate.     If,  oa 
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the  hypothesis  of  the  plaintiff  in  eitor,  they  take  sauh  an  m- 
(ate,  it  is  void,  aad  the  gift  in  fe«  stands. 

We  will  now  consider  the  effect  of  the  use  of  the  word 
"  mrvivor"  in  either  of  the  relations  mentioned. 

[4.]  There  can  be  no  qoestion  of  the  testator's  intentioothftt 
the  limitation  over  should  not  take  effect)  if  there  were  heirs 
of  the  bod;  of  the  daughters.  In  the  case  of  Webb  vi.  Bear- 
ing, (2  Ct-oke's  Bep.  415,)  there  were  other  words  beajdes 
the  term  '*  survivor,"  to  indicate  the  testator's  intention,  that 
the  limitation  might  take  effect  in  the  lifetime  «f  die  snrriTor. 
The  words  of  the  will  were:  "I  beqwath  to  Francis,  my 
son,  my  honsea  in  London,  after  the  death  of  m;  wife;  apd 
if  my  three  daughters,  or  eitber  of  them,  do  OTerUre  their 
mother,  Francis,  their  brother,  and  his  heirs,  dieo  tiiej  t» 
eajoy  the  same  houses  for  the  term  of  their  lives,"  then  % 
limitation  over. 

-  It  was  held  that  the  son  had  a  fee-tul.  In  that  ease,  Ae 
remainder-men  never  could  have  taken,  If  the  son  had  had 
children;  for  the  Court  held  that  the  word  "heirs,"  meant 
heirs  of  ^e  body.  So  in  this  case,  if  Jane  and  Sarah  had 
children,  the  remainder-men  oonld  not  ti^e,  and  so  tlie  ectt- 
plainants  think ;  for  they  say  in  their  bill  that  they  b»Te 
both  passed  the  age  of  child-bearing.  In  the  case  of  WM 
vt.  Staring,  the  son,  Franois,  having  died  withoat  hein,  in 
tiie  Sfetime  of  the  sisters,  the  limitation  not  bwng  Toid,  in 
England,  as  against  law,  took  effect  In  this  case,  th« 
limitation  over  being  void  by  Statute,  the  fee,  as  first  given 
to  Sarah  and  Jane,  vesta  and  remuns  in  them.  In  another  , 
case  of  a  will,  {tame  voL  448,  King  vt.  Ruv^U,)  the  testa- 
tor devised  the  whole  of  his  booses  and  free  lands  for  hw 
life,  and  ai^r  ber  death  to  bis  three  daugh^rs,  equally  to 
be  divided  ;  and  if  any  of  them  die  before  the  other,  thai 
the  others  to  be  her  heirs,  eqo^y  to  be  divided ;  and  if  thej 
all  die  without  issue,  thm  to  three  oth^  named  in  the  wiH, 
&c.  The  whole  Court  adjudged  that  the  daughters  took- 
rested  estates  tail.  In  the  case  of  C^adoch  w.'  Cnffl^y —  i 
same  aatbejitj^  695— the  tesMtor  deii^  IsBijs  to  bis  1^ . 
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(ot  life ;  and  ailer  her  death,  one  parcel  to  his  son  ThomaB 
and  his  heirs  forever,  and  another  parcel  to  his  son  Francis' 
and  his  heirs  forever.  The  will  then  prooeedfl — "  Item.  I  vill 
that  the  sarrivor  of  them  shall  be  heir  to  the  other,  if  either 
of  them  die  vritboat  isaoe."  The  question  was,  vhether  the 
dense  was  an  estate  tail  immediately  by  the  devise,  or  only 
a  con^gent  estate,  one  of  the  brothers  having  died  withoot 
issoe  in  the  life  of  the  brother,  and  it  was  held  to  be  an  es- 
tate taiL  It  was  objected,  that  one  of  the  brothers  dying 
inthoot  iseae,  the  other  was  his  heir,  and  that  the  wUI  gave 
Um  no  more  than  he  would  have  taken  by  the  law ;  bat  as  it 
did  not  ^pear  bnt  that  he  had  other  children,  and  by  the 
devise  he  intended  to  give  it  to  the  others  by  way  of  devise, 
if  he  died  withoat  issue,  it  was  held  to  be  an  estate-tail.  So, 
in  the  case  under  consideration,  it  does  not  appear  but  there 
vere  other  children,  or  descendants  of  children,  and  the  bequest 
excluded  some  who  would  have  been  heirs  at  law.  It  is  un- 
necessary to  refer  to  the  multitude  of  more  modem  cases  in 
respeet  to  (be  effect  of  the  word  "  BUrrivor,"  on  the  devise 
over. 

I  will  refnr  to  one  or  two  American  cases  to  show  that  the 
isord  "survivor,"  in  a  will  of  land,  does  not  prove  that  the 
limitation  was  to  take  effect  within  the  lifetime  of  the  survi- 
vor. The  words  of  the  will,  in  the  case  of  Belli  ».  Cfille$' 
fie,  (6  Bandolph,  275,)  were:  "I  give  and  bequeath  to  my 
son  Pleasant  the  land  which  I  lent  to  my  wife,  bofore  men- 
tioned, containing  one  hundred  and  fifty  acres,  to  him  and 
his  heirs,  after  the  decease  of  my  widow,  or  sooner  if  she  mar- 
ries, as  before  provded ;  and  farther,  my  will  is,  that  if  either 
of  my  said  sons,  to  whom  I  have  bequeathed  lands,  should  die 
without  lawful  iesne,  that  the  part  allotted  them  be  equally 
divided  among  the  snrviving  brothers,  children  of  my  last 
wife."  ThiB  was  held  to  be  a  fee-tail.  The  case  of  Broad' 
dm'  VI.  Jfumer,  in  the  same  authority,  SIO,  is,  if  possible,  a 
otronger  case.  The  worda  of  the  will  in  that  case  are :  "  The 
•kB?e-mentioBed  lands  I  give  to  my  above>named  eons,  to 
i^m  ijkd  thmr  heirs  forever.    But  if  altlier  of  my  sa^d  sops 
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Bbovld  die  withoat  iasae,  UvFnllj  begotten,  then  it  a  my  do- 
Biia  the  BarriTor  Bboald  bare  the  whole.  Bat  if  both  of  my 
gons  ahoald  ^e  irithont  lawful  issue,  then  it  Is  mj  dewre  my 
said  land  be  sold  by  my  executors  to  the  highest  bidder,  and 
the  money  ariBing  therefrom  be  divided  among  my  daughteit 
then  living;  and  if,  in  c;ise  any  of  them  should  be  dead  aad 
leave  children,  then  in  that  case,  it  is  my  deeire  that  the  ehil- 
-dren  of  the  deceased  shall  have  an  equal  share  with  thoM 
living;  bo  that  each  child  or  their  children  shall  have  an 
equal  part."  The  Court  held  that  this  trill  created  an  eetat* 
tail  in  the  sons.  _  The  opinion  of  Chuicellor  Kent,  is  the 
'  case  of  Anderton  vs.  Jackton,  certainly  states  the  law  of 
BQcb  a  case,  and  reviews  the  authorities  applicable  thereto  as 
fiilly  and  ably  as  they  can  be  found  embodied  in  the  same  spaoe 
anywhere.  He  shows  that  a  limitation  over  in  every  analogo«a 
case  is  void,  it  is  true,  that  that  was  a  devise  of  lands,  and 
thiais  avrill  of  peiBonalty;  batl  hare  shown  Uiat,  in  tlui 
State,  the  terms  wliioh  woold  create  an  estate  tail  in  realty, 
destroys  the  limitalaoD  over  of  personalty;  that  the  term 
*' survivor"  used  in  a  will  of  personalty,  can  receive  no  oth«r 
'  constmction  than  if  used  in  a  will  of  realty  in  England ;  that 
there  can  be  no  two  variant  roles  of  con8tru9tioD  here — taut 
for  oonstnung  wills  of  lands,  and  another  for  omstming  ir3b 
'  of  personalty;  and  that  the  one  for  the  oonstraotion  of  eam- 
reyanoes  of  lands,  is  the  mle  that  governs  all  here.  It  would 
seem  that  all  that  remains  for  us  to  say  is,  that  we  affirm  tb« 
jndgment  of  the  Conrt  below — aa,  by  the  application  of  the 
above  rules  to  this  wilt,  the  limitatian  over  of  the  negroes  af- 
ter the  death  of  Sarah  and  Jane,  without  an  heir  of  their 
body  begotten,  is  void ;  and  under  our  Statute,  they  take  a 
fee  in  the  property. 

But  I  will  add  bnt  a  few  remarks  in  respect  to  deoiBiMkB 
which  have  heretofore  been  made  touching  ^e  same  qoeatlMk. 
In  examining  tbem  as  &r  as  they  have  been  accessible  to  ni^ 
they  have  been  made  upon  authorities  found  in  the  £ii^Mi 
books,  which  certainly  lay  down  two  distinct  rules  for  owl- 
-  strung  the  same  instrument— {^ving  more  in^oIgeiMB    to 
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testiuaenttu'y  di^outioDB  of  persooftlt;  than  of  reUtj.  Thwft 
•ay  be  good  reuons  for  it  thore ;  but  if  tboj  were  oonu4- 
•red  eqnsUy  good  bwe,  the  Judges  could  not  allow  ihesa  to. 
vpnate  irithont  a  repeal  of  the  Act  of  1821,  on  wbioh  I  bsTe- 
•IrvadT'  remaiked.  The  mle  laid  down  bj  that  Statute  is  a. 
iMe  one.  It  flirniehes  a  certain  rale,  and  one  bj  wbioh  tes-- 
tamentarj  dupoeitions  of  propoity  oVn  be  euilj  -audi 
Madily  tested.  An  object  of  our  law,  in  addition  to  that 
vhich  I  have  already  mentioned,  of  preveudng  the  aooamu-- 
latiflD  of  large  estates  in  few  bands,  ia  to  nnfetter  property 
aad  to  settle  at  once  the  title,  and  not  to  allow  it  to  be  in-- 
«ainb«red  by  contingencies  which  it  night  te^e  years  to. set- 
tle. Onr  policy  is  to  open  property  of  all  aorta  to  trade,  and; 
to  permit  as  few  obstacles  to  be  thrown  in  the  way  of  the  fair  - 
purchasflr  as  possible.  It  ia  wiae  and  just.  Onr  laws  swtaiD' 
that  policy.  In  England,  chattela  cannot  be  entailed,  nor 
ean  a  fee  ooncKtional  be  created  in  them.  (2  BI,  Oom,  118, 
n.  17.)  An  annuity  granted  out  of  personal  property,  is  •&■ 
«xception.  '■  There  may  be  a  fee  conditional  in  an  annni^, 
bat  it  cannot  be  entailed;  and  there  can  be  no  remainder  in 
it,  because  there  oan  be  no  remainder  of  property  which  ii 
not  within  the  Statute  de  donia."  Turner  vt.  Turner,  (1 
Sro.  C.  O.  325.)  Grant  that  there  might  be  a  fee  condi- 
tional in  the  negroes  giren  to  Jane  and  Mary,  the  conse* 
qoence  would  be,  that  on  the  performance  of  the  condition, 
tha  fee  would  become  absolute  in  them.  Bat  if  the  condition 
\m  not  performed,  as  there  can  be  no  limitation  over  in  such 
cave,  the  remainder  ia  void.  But  as  this  case  has  been  'deci- 
ded on  another  view  of  it,  it  is  unnecessary  to  pursue  this 
farther.  We  have  not  referred  to  judicial  constructims  of" 
'  the  Act  of  1821  by  onr  Courts,  be«anse  they  do  not  aeem  4o 
.  liare  looked  to  it  in  cases  where  it  would  seem  to  na  to  app^y ; 
l>at  it  is  difficolt  to  pat  the  decision  of  the  case  of  ffoU^ielct 
m,  iStell,  on  any  English  rule  of  construction  in  respect  itO- 
jAraonal  ohattela.  The  earliest  reported  case  1  have  iseeQ. 
inroMng  facte  to  which  the  Statute  of  1821  would  apply>  iiB 
'gfka  eatejflf  AtweWt  Eit'rt  m.  Barney.    The  Act  is  not  re* 
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ferred  to  in  that  case.  The  Act  is  bo  important  an  one,  tlttt 
it  seems  to  hare  beeo  an  overeight  that  is  nnacconatable ;  ftr 
it  is  impossible  to  conceive  and  as  onjnst  to  presmne,  that 
the  Courts  wonld  have  passed  over,  intentionally,  an  Act  of 
the  Le^slatnre  of  so  mnch  importance  and  so  clearfy  consli- 
tntional.  Bnt  if  it  has  been  passed  over,  and  the  Courts  hare 
disregarded  the  roles  there  laid  down,  what  is  this  Conrt  to- 
do?  Is  it  to  fall  in,  and  acquiescing  in  this  disregard  of  tbtt 
legislative  authority,  to  treat  the  Act  as  a  nnllit;^,  and  ex- 
pound conveyances  of  property  by  the  old  rule  ?  I  ^  sot 
feel  myself  at  liberty  to  do  it.  I  oonsider  a  legislative  A«t 
which  violittes  no  provision  of  the  Constitution,  State  or  Bsd- 
eral,  of  the  highest  authority.  It  overrides  older  StatvteB, 
the  Common  Law  and  jndici&I  decisions,  which  are  repc^utt 
to  and  come  in  conflict  with  it.  I  repeat,  that  I  wiUnot  soppoie 
that  any  Judge  or  Court  has  purposely  disregarded  the  Act 
of  1821.  They  either  did  not  direct  their  attention  to  it  er 
have  interpreted  it  differently  from  myself.  I  have  seen  it 
barely  adverted  to  in  one  case,  and  in  no  case  liave  I  Been 
an  analysts  of  its  provisions. 


Beritihc),  J.  concurring. 

Are  the  words  of  this  will  snoh,  that  if  the  property  they 
relate  to  was  real  property,  rtiey  wonld,  by  the  Ststut*td«  d^ 
nu,  assuming  that  Statute  to  be  in  force,  bave  the  eff«e(  t* 
create  estates-tail  ib  the  testator's  daughters,  Jane  and  Sa- 
rah? 

If  they 'are  such,  they  create  estates-tail  ia  tboee  dan^litirs, 

although  the  property  to  which  tbey  relate  is  perBOAa)  pro- 

.  ^erty.     For  the  A^  oF  1821,  concerning  «nd^  iMthe  ^-  * 


^^, 
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ttniotion  of  conveyances,  declares  "  That  all  gifts,  graats, 
l»eqaest8,  devises  and  conveyances  of  every  kind  whatsoever, 
irbether  of  real  or  personal  property,  made  in  this  State,  and 
executed  in  snch  manner,  or  expressed  in  such  terms  as  that 
tile  eame  ironid  have  passed  an  estate  tul  in  real  property 
by  the  Statute  of  WestminBter  Second  (commonly  called  the 
Statute  de  (fonts  eondAumaW>ut,)  be  held  and  construed  to 
Ve«t  in  the  person  or  persons  to  whom  the  same  may  be  made 
or  executed,  an  absolute,  unconditional,  fee-simple  estate." 

It  is  not  disputed,  that  the  words  are  such  that  they  would 
hare  the,  effect  aforesaid,  unless  prevented  by  the  counter 
ttket  of  one  of  them,  the  word  "gurvivor":  provided  the 
Btatnte  de  donia  is  the  source  of  estates  tail  in  cases  in  which, 
for  example,  the  gift,  though  not  in  so  many  words,  to  one 
**M)d  the  heirs  of  his  body  issuing"  is,  yet,  in  such  words 
that  It  must  be  implied  from  them  that  the  giver  intended  the 
gift  for  one,  "and  the  heirs  of  his  body  issuing":  provided,  to 
ttpress  the  idea  in  mere  common  language,  the  Statute  de 
ttohit  is  the  source  of  estates  tail  by  implication. 

Is  that  Statute,  theb,  the  sonrce  of  such  estates  tail?  It 
ia.     (2  7n».  384;  1  6Vui«c  IXg.  72;  2  O-aU  Real  Prop, 

Vn5.) 

All  estates  tail  derive  their  origin  from  that  Statute. 
**  An  ettate  tail  may  be  detcrihed  to  be  an  estate  of  inheri- 
tance deriving  its  existence  from  the  Statute  de  donii  condi- 
iionalihtia,  which  is  descendible  to  some  particular  heirs  only 
of  the  person  to  nhom  it  is  granted,  and  not  to  his  heirs  gen- 
«al."     (1  Uruite  IHg.  70.) 

The  pith  of  the  Statute  is  contained  in  these  words ; 
*'frajitergu»d  dom  rex,"  "  ttatuit  quod  voluntag  donatoria,  »e- 
eundum  formam  in  charta  doni  sui  manifeste  expreBtwm,  de 
eaetero  ohservetur." 

"Wlierefore  our  Lord,  the  King"    "hath  ordained  that 
tfee  will  of  the  giver,  according  to  the  form  in  the  deed  of 
gift  manifestly  expressed,  shall  be  from  henceforth  observed." 
(3  Ins.  852.) 
roL.  ZX-I03 

D,q,i,.cdb.GooyIc' 
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If  tLe  will  of  the  girer  be,  that  his  gift  sh&U  go  to  A  and 
the  heirs  of  his  body,  uid  he  id  any  way  manifestly  expresses 
tiint  will,  these  words  require  thst  the  gift  shall  go  to  A  and 
tiie  heirs  of  his  body.  These  words  do  cot  say  that  the  giver 
mast  use  the  words,  "  to  A  and  the  heirs  of  his  body,"  and 
■o  others.  Any  words  equivalent  to  these  will  as  manifestly 
txpresa  the  import  of  these,  as  these  will. 

The  Statute  de  donis,  then,  is  the  source  of  otou  estates 
tail,  by  implication. 

Does  the  word  "sumifor"  have  snch  a  counter  effect  to 
that  of  tho  other  words,  as  to  prevent  those  wards  from  cr«a- 
tibg  eatatcs  tail  in  the  daughters,  Jane  and  Sarah  ? 

The  words  of  the  gift,  it  is  to  be  remembered,  are  to  be 
OODStraed  as  if  the  property  to  which  they  relate  was  real 
property, 

Kow  there  is  no  British  case,  as  I  think,  that  gives  such  a 
Dounter  effect  to  the  word  "  survivor"  ;  and  there  are  at  leaat 
two  British  cases  that  say  that  the  word  oannot  have  saeli  a 
oouQter  effect.  These  are  Gkadock  v».  Cowletf,  {Cro.  Jac, 
695,)  and  Roc  vi.  Scott  ^  Smart,  (Feame,  C.  li.  473-'4  m.) 
In  the  first  of  these  cases  "  there  was  a  devise  of  Blackacre 
aod  Whiteaore  to  M  for  life ;  and  after  her  death,  Blackacre 
to  B  and  his  heirs  forever,  and  Whiteacre  to  C  and  his  heirs 
forever ;  and  if  either  of  them  should  die  without  isane,  th« 
survivor  should  be  heir  to  the  other ;  and  it  was  held  that 
each  of  the  devisees  ia  remfuoder  took  an  estate  tail  with  a 
vested  remainder  to  the  other,  and  that  it  was  not  a  contin- 
gent limitation  to  the  survivor  on  the  death  of  either,  without 
issue  in  the  lifetime  of  the  other."  I  quote  from  Lewia  om 
J'erpetuities,  219. 

The  same  author  remarks,  that  "  The  doctrine  in  question," 
vie  :  that  the  word  Survivor  will  control  the  words  of  entail, 
*'  does,  iudeed,  so  far  as  respects  personal  estate,  seem  to 
pos30:is  stronger  claim  to  reception  as  a  rule  of  law,  as  we  shalL 
Bee  hcreiifccr ;  but  all  the  authorities  bearing  upon  it  are 
strictly  confined  to  limitations  of  personalty.  However^  this 
fact  cannot  be  deemed  eonclugive  agaiDst^ta  applicability  to- 

L-,i,z.d.,Googk" 
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%iutattoiiB  of  real  estate ;  because,  in  none  of  the  cases  fau 
an;  sneh  Bopposed  diitinotion  been  noticed  or  referred  to; 
bnt  upon  tvo  or  three  occasione  the  qneBtion  bas  been  argued^ 
■both  on  the  one  side  and  on  the  other,  without  reference  to 
tiie  natore  of  the  snbject-matter  of  the  limitations."  {/if. 
f21.) 

Thme  is  an  Irish  case  in  support  of  this  doctrine,  FithtT 
«.  Barrtf,  (2  Hog.  168,)  cited  in  the  same  work,  218. 

And  there  were  read,  on  the  argument,  eeveral  "Ameri- 
oan"  cases  in  favor  of  the  doctrine. 

Bat  British  cases  must,  in  general,  far  outweigh  AmericiM 
«t  Irish  cases,  on  a  question  of  Qeorgia  law.  The  law  that 
Georgia.adopted  was  British  law ;  and  British  law  of  the  era 
of  the  first  settlement  of  Georjpa,  or,  perhaps,  rather,  of  the  • 
era  of  the  surrender  of  the  charter  by  the  trustees  to  tho 
King. 

And  it  was  not  until  about  the  time  of  the  former  era,  that 
British  Courts  felt  themseWes  at  liberty  to  say  that  in  a  gift, 
iDolndiag  both  realty  and  personal^,  a  word  occupying  pre- 
<risdy  the  same  relation  to  both,  might  be  coneidered  as  evi- 
(leBM  of  an  intentioD  in  the  donor  that  the  donee  shovld  take 
in  the  petsonsHy,  after  a  definite  failure  of  issue,  in  the  realt j 
after  aa  indefinhs  fUlnre  of  isnie.  Worth  vs.  Chapman^  (I' 
P.  FtM.  667,)  decided  in  1724,  was  the  first  case,  I  believe, 
in  which  any  Conrt  ventured  upon  this  course. 

But  say  that  this  doctrine  is  true — say  that  this  word, 
*"  sorvivor,"  may  hare  the  effect  to  control  words  of  entui, 
.yet,  H  most  at  least  be  admitted  that  the  word  can  have  this 
-effset  only  io  oases  in  wluch  there  is  nothing  to  coanteraet 
itt  having  diis  eflisot.    - 

Now  in  this  ease,  there  is  something  to  counteract  the 
words  having  this  effect. 

[1.]  The  gift  over  is  to  Polly  Morrison,  a  daughter  of  the 
giver,  to'the  bods  of  the  giver,  and  to  the  survivor  of  Jane 
and  Sarah,  daughters  of  the  gi4er,  if  either  should  die  with- 
out an  heir  begotten  of  herbody. 

2feT  as  to  all  «f  theQ«;^iftieeB,.ezoept  the  Iwt  aamad  one^ 
•  .      *  '  "■     '».  <-*     * 

JV'  I'*'-   *;'%•*■•*  "*'    •         .; .:i-CooqIc 
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there  is  nothing  whatever  in  the  terms  of  the  gift  to  cootrol 
tJie  vroiii  of  entail.  The  word  "survivor"  does  not  apply 
to  those  doDees.  And  the  fact  that  they  were  peraons  in 
existence  at  the  time  wfaeo  the  gift  was  made,  is  not  such  & 
fact  as  could  at  all  affect  the  words  of  entail. 

This  was  decided  in  ffoUifield  v$.  Stell,  (17  Ga.  R.  280.) 

As  to  the  whole  Domber  of  the  donees,  then,  except  one, 
and  the  namber  was  quite  Urge,  the  inteotioD  of  the  donor 
was,  that  they  should  take  only  on  the  termioation  of  estates 
tail  in  the  first  takers. 

But  he  must  have  intended  that  one  to  take  at  this  same 
time  too,  for  he  directed  the  property  to  he  equally  divided 
among  all  of  the  donees ;  and  a  division  of  the  property  wai 
a  thing  that  could  not  take  place  among  all  of  the  donees, 
nnless  at  the  time  of  the  diviBion  each  was  entitled  to  lus 
share.  Besides,  all  the  donees  were  his  children.  And  iJiere 
appears  no  reason  why  he  shonld  have  wished  the  shares  of 
^  bis  children,  except  one,  to  come  to  them  at  one  time,  aa4 
the  shares  of  that  one  to  come  to  him  at  another  time. 

As,  therefore,  the  testator  intended  all  of  the  donees  to  tako- 
«t  the  s^me  time,  and  as  be  intended,  as  to  all  of  them  b^ 
one,  that  that  time  should  be,  and  not  until  the  termination  of  ui 
estate  tail  in  the  first  taker,  iie  mopt  have  intended  as  to  thM 
one,  also,  that  the  ^e  should  be,  not  nptil  the  termuMtim 
of  an  estate  tail  in  the  first  taker. 

Such  is  the  consequence  of  the  infinenee  over  the  -wtai 
survivor,  which  the  words  in  company  with  it  ba?e. 

And  it  is  proper  that  those  wpids  should  infiueoce  it,  nthm 
than  that  it  should  iufiaeace  tl^em;  for,  of  a  large  class  <Mf 
objects,  all  equally  near  to  the  donor,  it  represents  but  om^ 
whilst  they  represent  all  the  ot^rs. 

[2.]  To  vary  the  idea  a  little — the  words  aotnally  used  hgr 
llie  testator  mast  have  had  (he  same  effect  which  equivalent 
wprda,  if  used  by  him,  would  have  had.  The  words  actually 
used  by  him  were  ihcso:  '-^i^d  should  Jane  and  Sarah," 
(dauglitvrt  of  the  testator,)  "  or  either  of  them  die  wtUunfc 
an  heir  bego^en  of  theii  Aodies,  then  their  part  or  parts  fo 
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be  squally  divided  between  Polly  Morrissn,"  (another  daugh- 
tor  of  testator,)  "  my  said  «obs  and  the  snrTiror."  Now  what 
wonld  be  eqniralent  words  to  these  t  Xbe  following,  I  think : 
"  And  ahonld  Jane  and  Sarah,  or  either  of  them,  die  withoot 
an  heir  begotten  of  their  bodies,  then  their  part  or  parts  to 
be  equally  divided  among  my  otker  children,  inolading  Jane, 
if  the  one  bo  dying  without  snch  heir  should  be  S&rah,  and 
Sarah,  if  the  one  so  dying  without  snch  heir  ehouldbe  Jane." 

Bat  the  effect  which  these  words  would  have  had  would  bare 
bees,  to  create  estates  tails  in  the  first  takers,  Jane  and  Sa- 
tah.     So  decides  Sollifield  vs.  8Ull,  (17  Q-a.  R.  280.) 

Indeed,  I  may  say  that  I  do  not  find  it  possible  to  distin- 
guish this  case  from  that.  la  that  case,  the  remainder-men 
were  a  class  composed  of  brothers  and  sisters  all  living  at  the 
time  when  the  gift  was  made ;  in  thie,  the  remainder-men 
were,  also,  a  class  oomposed  of  broUiers  and  sisters  all  living 
at  the  time  when  the  gift  was  made.  And  as  I  am  not  pre- 
pared to  OTOP-rale  the  judgment  in  that  case,  I  must  vote  for 
£  tfae  judgment  in  this. 


Ldhpkin,  J.  disMnting. 

I  am  compelled,  very  reluctantly,  after  a  service  of  eleven 
yean  upon  this  bench,  to  dissent, /or  the  first  time,  from  the 
judgment  of  a  majority  of  the  Court.  Of  snch  paramount 
importaaoe  have  I  ooQsidered  wnanimitff  of  opinion,  with  a 
•new  to  uniformitjf  and  pemanenee  in  its  decisions,  the  great 
epd  fw  which  this  tribunal  was  established,  that  I  have  not 
hesitated  to  sacrifice  the  pride  of  professional  opinion,  and  a 
jpractioe  to  -which  I  had  been  acouatomed  for  more  than  a 
quarter  of  a  century,  when  it  oame  in  conflict  with  a  more 
.      ■  '.  .  '■ooglc 
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general  practice  which  bad  obtuned  in  the  Stole.  I  un  sat- 
isfied,  that  in  oonstniiiig  statntw  and  flBtabliflhing  rales  of 
practice,  it  u  not  so  material  that  they  ghonld  be  fixed  one 
way  or  another,  as  that  they  ahoold  be  FIXED.  And  eren 
BOW  I  might  have  yielded  my  own  convictions,  strong  as  th^ 
are,  to  those  of  my  brethren,  bnt  for  the  magnitude  of  th« 
questions  involved.  I  allode  not  to  the  amoont  of  property 
at  stoke,  and  not  alone  to  the  importance  of  the  immediate 
question  discnssed ;  for  baok  of  that,  or  rather  nn4erlying  it* 
^ere  IB  a  mnoh  graver  matter ;  and  that  is,  the  establish- 
ment of  a  principle  which  ignores  ibe  nnbroken  current  of 
adjudications  in  Georgia  for  thirty-four  years,  including  sev- 
eral solemn  judgments  of  this  Court  Extend  the  same  pfia- 
eiple  to  every  other  vexed  question  of  law  whieh  may  b* 
brooght  before  this  Court,  and  yon  make  its  decisiou  M  va- 
rions  and  vaseOlatiog  as  may  be  the  minds  of  the  several  bk- 
eombente  who,  from  time  to  time,  may  occupy  seats  apoa 
tills  bench.  And  tints,  I  npeat,  will  be  ddeated  the  fint 
great,  fundamental  ohjeet  of  the  Legislstore  in  creating  ttb 
Court;  that  is,  the  stability  of  the  law. 

The  only  point  involved  ia  this  ease  is,  whether  the  Umita- 
tioD  over  to  ^  brothers  and  sisters  in  the  follewing  item  of 
Joseph  Gray's  will  is  too  roaeto.  The  w<»^  of  the  slaie 
are  tiiese :  **  And  should  Jane  and  Sar^  or  «ther  of  Aam^ 
die  without  an  heir  begotten  of  tiieir  bodies,  then  thw  part 
«r  parts  to  be  Aqnally  divided  between  Felly  HorriMs,  (a 
daughter,)  my  said  sons  and  like  ^  swiver." 

It  is  conceded  that  the  word  tttrviwr  ^pUee  to  Jans  and 
Swab.  And  Counsel  for  de£md«it»  in  ener  contend  that 
this  limitotion  is  too  remote,  because  the  testuaentary  iat«s> 
tion  was,  not  that  it  shonld  take  effect  at  tiM  death  of  Jane 
or  Sarah,  bat  upon  ui  indefinite  ftUure  of  the  issne  of  Jane 
and  Sarah.  On  tiie  ether  hand,  it  ia  insisted  in  briialf  of  tiw 
plaintifis  in  error,  that  tht  taMamentary  inteatioB  neoewarily 
oontemplates  the  limitation  to  take  effect  at  tite  death,  be- 
cause the  gift  over  b  to  the  swmner.  And  if  it  waa  ts  take 
•ffeot  vMin  the  IJfMiae  of  iIm  sumver,  ix»  impeiBiUe  to 
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mj  that  is  too  remote,  became  the  law  allowa  of  limitations 
within  ft  life  or  lives  in  being  and  tvent;-one  yean,  and  the 
asual  period  of  gestation  afterwards. 

J»  not  the  hare  statement  of  the  qaestion  its  decision  i 
Hoir  can  we  impate  an  indefinite  time  to  the  testator  as  his 
intention,  irhen  he  has  limited  it,  himself,  to  the  lifetime  of 
the  shortest  lived  of  his  two  daughters  ? 

When  we  come  to  ezftOUDe  the  deoieions  of  the  Courts,  we 
fiad  that  they  have  not  been  blind  or  deaf  to  the  obvions  in- 
tent of  testators  using  the  word  turvivor,  or  those  of  similar 
import ;  bnt  giving  to  it  its  pliun  and  natural  meaning,  have 
restrained  by  it  the  effect  of  other  words  which  would  other- 
wise indicate  an  indefinite  failure  of  isane.  The  English  an* 
thorities  are  numerous ;  and  as  to  personal  property,  nni- 
futa,  except  in  those  oases  where,  from  the  context,  the 
Courts  have  constmed  the  word  svrvivorg  not  to  bear  its  or- 
^ary,  primary  signification,  bat  to  be  synooymeua  with 
atken.  These  latter  cases  are,  however,  the  exceptions,  not 
the  rule.  {NiehoU  v».  Skinner,  Pre.  in  Ch.  528 ;  Hughet 
««.  SaytTy  1  P.  Wna.  524  ;  (leading  caae ;)  Mattey  v»,  Sud- 
$(mt  2  SferivaU,  130  ;  Orowder  v».  Stone,  3  Bum.  217 ;  So- 
nelagh  vt.  RaneUgh,  2  Mylne  ^  K.  441;  Feame  on  B^ 
«M»id«ra,  472,  473,  481 ;  Smiih  on  Hxeeutorj/  Intereata^ 
380.) 

I  am  aware  that  Hr,  Levi»,  in  his  Work  on  PerpetuitieM^ 
has  expressed  some  doubt  as  to  the  inflexibility  of  the  rule  on 
•ccoant  of  a  loose  expression  of  Sir  Wm.  Grant  in  one  easoi 
and  because  of  Lord  Brougham's  anxiety,  in  another  and  la- 
ter ease,  to  place  his  decision  upon  a  difierent  ground  than  the 
Teeognition  of  this  rule.  (Letei*  on  Perpetuiliea,  M8.)  I  need 
only  remark,  that  this  ia  too  v^ne  a  foundation  to  cast  doubts 
iqion  a  well  settled  rule  of  law ;  and  that  to  us,  at  least,  Lord 
Brougham's  doubts  in  1832  should  oast  no  shadow  upon  a 
docirioe  so  thoroughly  established  at  the  time  of  our  Adopt- 
ing Statute. 

When  we  turn  to  the  decisions  of  our  sister  States,  to  seek 
flights  upon  thu  question,  wfi  find  there  also  a  remarkable 
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manimi^.  (Fotdick  vi.  Corwsll,  1  John:  440;  Moffat 
«t.  Strmgy  10  Johnt.  IS;  Jackton  v».  Staatt,  11  JvAm.  888; 
Andervm  vt.  Jackson,  16  Johnt.  382;  Z«m  m.  fruleu,  20 
John*.  48S ;  JocJbrm  ».  CAmtmon,  4  TFnui.  277 ;  CWt- 
<er  V*.  Doughty^  23  TTend.  618  ;  S,iehard»en  v».  Noget,  2  ilfavft. 
66;  Combe  tw.  Qorham,  I  Conn.  86;  Jfi^^  iw.  iVwrl,  6 
Serg.  ^  RaviU,  460;  iS^itA  v$.  ChKjpman,  1  f<m.  ^  Munf. 
240;  Cordle'9  Adm'r  v».  CorcUt,  6  ifiifif-  455;  fnwifcs  va. 
Oroxton,  S  (?ratti>n,  586;  ZolUcoffer  vt.'  Zolluitffar^  4  l>ev. 
f  Bat.  488  ;  Threadgill «.  Ingram,  1  Iredatt  L.  B.  577  ; 
Or^oTjf  vt.  Beatletf,  1  IredeWa  Eq.  R.  25  ;  TTAifeAead  m. 
Potter,  4  JmisIZ,  257  ;  Cord««  vt.  Adrian,  1  SiO't  Ch.  B. 
154  ;  Terry  vt.  Bronton,  1  Rich.  78 ;  Lovry  vt.  Brytomy. 
4  ^icA.  Sq.  R.  262  ;  FiWoms  vt.  Orave*'  S*'x,  17  jlto. 
R.  62;  Poffea  v«.  <Knin  at  dU  21  ^In.  458;  Booker  m. 
Booker,  5  JTumpA.  505.) 

It  is  trnfl  tfant  there  ia  a  distinetion  taken  in  some  of  the 
aathorities  between  tbe  word  turvivor,  and  the  words  tKrwi' 
KM*  and  hit  heirt.  Bat  as  the  latter  worda  do  not  oooar  in 
tkm  will,  it  10  nnnecMBary  for  mo  to  examine  or  pan  npott 
Aft  oorrectnen  of  this  distinctiBn. 

In  Anderson  vt.  Jaekton,  (16  Johnt.  8^,)  ChaoeeDor 
£mU  dissented  from  the  jadgment  of  the  Court,  (whieh  af- 
firmed his  own  previoiiB  deoiuon,)  and  this  diasenting  opinuNa 
has  been  emphatioally  relied  upon  b;  the  Counsel  for  defend- 
ants in  error.  It  contains  an  elaborate  review  of  the  caaea 
decided  npoo  tbe  words  dying  vithont  itaue,  and  similar 
wwda-;  and  wben  the  GhaBoellor  has  saccessfnllj  shown  that 
snob  words  mean  an  indefinite  fulore  of  issne,  his  coBoltBioB 
ia,  tiiat  the  addition  of  the  word  survivor  does  not  Ihnit  the 
time  to  the  death  of  the  first  taker.  Kow  the  onlj  cases  r»- 
ferrod  to  by  the  Cbaneellor  where  a  olanse  of  survivor  th^ 
was  inserted,  are  PeUt  vt.  Brown,  {Oro,  Jae.  590;)  and 
JBioAardton  vs.  Jfogas,  (2  Mats.  66.)  And  both  of  these  wvr« 
adverse  to  hit  decision.  He  s&ys  the  latter  was  orer-mled  in 
Jde  vt.  Ide,  (5  JfiiiM.  500,)  which,  strange  to  say,  wben  «x- 
uniMd  will  be  fiwnd  to  be  a  nak»d  case  of  ^ing  iriAtmt  is- 
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mte,  irith  no  rvfereaoe  wh«t«Ter  to  the  qaesUoD  of  turvwtr^ 
ahip!  Ptrhapt  ^e  change  in  the  opinion  of  this  distiA* 
gnisfaed  Judge  is  to  be  foaad  in  &  note  to  hie  OommentariMtf 
(  Vol.  IV.  p.  278,)  where  he  says  that  this  decioion  "shifted 
and  diattirbed  real  property  in  the  City  of  New  York  to  a 
distressing  degree."  Such  influences  may,  nnconsoiouBly  to 
themselTOS,  warp  the  opinions  of  the  greatest  and  best  of  men. 
SniBce  it  to  say,  howerer,  that  this  dissenting  opinion  hat 
never  been  regarded  by,  and  but  seldom  alluded  to,  in  the 
Courts  of  New  York. 

I  have,  in  the  outset,  intimated  that  this  qnestion  is  not  new 
in  this  State.  Before  the  organisation  of  this  Court,  the  Circuit 
Jndge,  at  leaet  of  one  district,  had  maintained  the  same  doe- 
trine.  Mat/or  vs.  Wiltherger,  {Ga,  Dec.  pt.  II.  p.  20.)  In 
Benton  v».  Patterton,  (8  O-a.  E.  146,)  this  Court  recogniaed 
this  to  be  the  law.  And  for  myself,  I  then  announced  "  that 
whatever  technical  words  are  used  in  the  instrument,  when- 
ever the  devise  over  is  to  a  person  or  persons  in  life  as  eur- 
vhor,  they  ought  to  be  interpreted  to  import  a  failure  of  is- 
8ae  at  the  time  of  the  death  of  the  first  devisee,  and  they  do 
not  mean  a  general  or  indefinite  failure  of  issue."  (p.  Ifil.) 
The  authorities  read  and  the  masterly  argument  submitted 
oa  both  sides  of  this  case,  are  nnsurpasBed  for  power  and 
learning  since  the  establishment  of  this  Court,  have  con- 
firmed rather  than  shaken  my  confidence  in  the  opinion  then 
expressed. 

It  has  been  suggested,  that  even  if  the  word  aurviver  would 
restrain  the  limitation  over  to  the  death  of  the  first,  Jane  or 
Barah,  who  should  die,  it  could  not  have  that  effect  at  the 
death  of  the  lut,  as  there  would  be  then  no  mrvivor.  But  I 
would  respeotfuUy  reply,  that  Counsel  seem  to  lose  sight  of 
the  question  we  are  investigating.  The  point  is  as  to  the 
teatamentary  intentitm.  Did  Joseph  Qray  mean  an  indefi- 
Bite  failure  of  issue,  or  a  failure  at  the  death  of  his  daugh- 
ters ?  Grant  that  the  latter  was  hfs  testamentary  mind,  and 
it  matters  not  who  takes — and  there  is  no  neoessity  of  an  aa- 
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<tMl  turviverthip  to  make  the  limitation  good.  Besides,  if 
tibe  Latter  limitation  Was  not  good,  the  former  being  good, 
Ab  Court  erred  io  BaBbuBiDg  the  demarrer. 

The  able  and  eminent  Counsel  who  represent  the  defendsnto 
IB  error,  do  not  denj  the  weight  of  English  and  Ameriean 
authorit/  in  cases  relating  to  personalty.  But  they  do 
xeject  their  apptication  and  conclusivenesa  to  cases  arising  in 
Georgia.  The  argument  is  this:  That  under  the  Act  of 
1821,  all  queBtions  as  to  both  realty  and  personalty  are  to 
l>e  governed  and  controlled  by  the  English  decisions,  as  to 
realty  alone.  That  the  modifications  of  the  English  rule,  as 
to  realty,  which  the  English  and  American  Courts  have  in- 
troduced as  to  personalty,  were  wholly  inadmissible  in  this 
State,  the  Act  of  1821  subjecting  every  case  to  the  Proems- 
(tan  bed  of  the  stern  rule  relating  to  realty ;  that  it  was  an 
old  and  hoary  error  of  the  Judge's  transmitted  from  age  to 
age,  to  say  that  this  iron  rule  bad  been  adopted  in  England 
in  favor  of  the  heir ;  but  that  on  the  ^^trary,  it  was  an 
effort  on  the  part  of  the  English  Courts  to  untie  the  limita' 
tion  of  estates,  and  to  convert  executory  interests  into  estates 
tail,  in  order  to  dock  tlie  entail  by  the  fiction  of  fine  and 
recovery.  To  use  Counsel's  own  illastratian,  it  was  said 
that  the  Courts  sought  to  create  entails  for  the  purpose  of 
destroying  them — -just  as  the  South  Sea  Islanders  demanded 
■nore  missionaries  in  order  to  eat  them.  That  to  apply  this 
rule  to  this  case,  the  word  »urvivor,  would  not  be  held  in  En* 
gland  to  restrain  the  limitation  when  applied  to  realty,  tb« 
tenor  of  decisions  fixing  the  rule  the  other  way ;  and  hence, 
in  Georgia,  it  could  not  have  that  effect,  under  the  Act  of 
1821,  when  applied  to  personalty.  Such  I  understand  to  be 
the  position  maintained.  I  propose  to  examine  its  sound- 
ness. 

The  aocnsation  brought  against  Judges  and  Ooorts,  of 
ignorance,  as  to  the  reason  for  adopting  this  rule,  is  k  grave 
one  ;  and  if  tenable,  should  be  proven,  so  as  to  bo  avoided  in 
future.    Let  us  look  to  its  history. 
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EscatM  tail  an  the  creatores-of  the  Statute  of  Watmin*- 
■Ur  2d,  <;ommonly  called  the  Statnte  de  donia  eondUionaUbuMy 
■{MBsed  13  £d.  1.  Prior  to  that  Act,  the  Judges  bad  heU 
sQch  eatatea  to  be  upon  condition ;  and  in  order  to  eborttn 
their  duration,  had  decided,  that  bo  soon  »b  there  was  issuft 
-or  heirs  of  the  body,  the  condition  iras  performed,  and  th6 
first  taker  took,  an  absolute  fee.  The  nobilit;  were  diEsalis- 
fifld,  wishing  b;  some  means  to  perpetuate  the  estates  io  their 
families.  Hence  the  Statute.  It  recites  certain  cases,  and 
Qonplains  that  the  donors  had  been  theretofore  "  barred  of 
'  their  reTersion,  which  was  directly  repugnant  to  the  form  of 
their  gifts"  ;  and  ordains  "  That  the  will  of  the  giver,  accord- 
ing to  the  form  in  the  deed  of  gift  manifestly  expreued,  shall 
be  henceforth  observed ;  so  that  thej  to  whom  the  land  was 
..^ren  under  such  condition,  shall  have  so  power  to  alien  the 
land  so  given,  but  it  shall  remain  unto  the  issne  of  tbem  to 
whom  it  was  given  after  death,  or  shall  revert  to  the  grantor 
if  issue  fail,"  &0.  (2  Gary's  Ab.  122;  IJtuff.  iStat.  at  largt^ 
78.)  It  will  be  perceived  that  this  Statute  applies  onl;^  to 
express  entails  created  b;  tbe  words  of  the  instrument,  agd 
-to  carry  out  tbe  intention  "  as  manifestly  exprested."  How 
then  arose  estates  tail  by  implication  ? 

Thwe  was  another  role  of  the  Courts  adopted  for  the  same 
porpoae  as  that  in  reference  to  conditional  estates,  (vis:  to 
rshorten  tbe  duration  of  limitations  of  estates,)  which  WM^ 
that  all  attempts  to  create  a  perpetuity  were  void;  and  ia 
auch  coses,  tbe  Courts  held  that  the  first  taker  took  an  abso- 
'Inte  estate.  After  some  vacillation,  the  rule  was  fixed,  that 
any  limitation  which  iras  not  to  take  effect  within  a  life  or 
lives  in  being,  and  twenty-one  .years  and  the  usual  period  of  ges- 
tation thereafter,  was  within  the  role  against  perpetuities  and 
void.  Shortly  after  the  passage  of  the  Stat,  de  donis,  cases  of 
Ois  sort  arose :  gifts  were  made  to  A  for  life,  and  upon  the 
fiulure  of  issue  or  heirs  of  bis  body,  then  over. 

The  intention,  as  the  Courts  perceived,  was  here  manifestly 
BO  long  as  A  bad  on  heir  of  bis  body — such  heir  it  was  vn- 
-dently  tbe  wish  of  the  testator  should  take ;  and  on  foikrft 
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of  SDoh  isBoe,  the  limiutioo  over.  But  thk  limitetiaii  mi 
▼Old,  u  bung  within  the  rule  sgoinBt  perpettntteB.  The  rigU 
effect  of  the  role  was,  to  giro  A  an  abgolate  fee.  "^A  tkat 
Wu  not  the  testator's  intention,  beoanse  he  gina  to  A  Jhr 
life  onl;.  Let  us  mark — there  is  no  ^ft  whatever  to  the 
issae  or  heirs  of  the  bod;.  Now  in  this  dilemma,  the  Coorta 
invoked  another  mie  of  law  ;  and  that  was,  that  where  there 
is  a  clear,  general  intention,  and  there  is  also  a  particalar 
intent,  if  the  latter  fMl,  then  the  Courts,  by  the  doctrine  of 
Oyprit  or  approximation,  will  carry  ont  the  geowal  intest, 
and  in  a  mode  as  near  the  particalar  intent  spoeiSed  as  poi- 
sible.  Here,  there  was  a  general  intention  that  A  sboiU 
enjoy  for  life;  and  that  after  hia  death,  the  hein  <A  his  be^ 
should  enjoy,  eo  long  aa  there  were  snch ;  and  on  &ilare  of 
inch,  some  other  person.  The  latter  part  beii^  ooatrary  to 
ft  rule  of  law,  the  Conrt  curies  oat  the  balance  of  the  intn- 
tion  by  implying  on  estate  tail  in  A,  instead  of  an  estate  tvt 
life,  and  thus  gives  A  the  enjoyment  of  the  estate  for  lifia; 
and  at  his  death,  ^ves  the  same  to  the  hem  ot  hia  body. 
Thus  arose  estatM  tul  by  implication. 

What  was  the  object,  and  what  the  effect?  Thoiobjeet  wm 
manifestly  to  give  to  the  heirs  of  A  that  benefit  whioh  nm 
intended  for  them,  and  not  permit  the  rsle  ogMoat  perpetai- 
ties  to  give  to  A  an  absolnte  estate,  with  power  iif  iliiiiiliaii 
to  the  exdnsion  of  his  heirs.  Was  not  this,  then,  in  favw  of 
the  heir  ?  The  effects  were — let.  To  deprive  A  of  the  pemr 
of  alienation,  so  as  to  exolnde  the  heirs.  2d.  To  deprive  bin  . 
of  the  power  of  charging  the  estate  with  bond  iibta  iride 
.  living,  or  with  payment  of  legacies  after  his  death.  8d.  %> 
-deprive  him  of  the  power  of  devtsmg  to  the  exdtsioft  of  tin 
heir.     Were  not  all  these  eSeets  in  favor  of  the  heir  t 

Bnt  Connsel  contend  that  it  did  not  have  the  efleot  of  it- 
priving  A  of  the  power  of  alienatian ;  because,  by  the  simpls 
process  of  fine  and  recovery,  this  olgeot  ooidd  be  Boooaplinb- 
ed.  Bnt  estates  tMl  had  been  implied  by  die  BngUih  Otarta 
for  two  hundred  years  before  the  fietion  ef  fine  and  reaevery 
i*as  adopted  by  die  Goorts.    (8  Blaei,  Otm.  U7.)    b  i«  ■« 
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legUioMte,  tberefore,  to  mj  ttM  the  Courts  ftvored  theM 
cet«t«a,  and  implied  them  in  order  to  destroy  them,  as  no 
SBoh  motive  or  reason  conld  have  existed  at  the  time  of  their 

When  it  is  said  that  the  C'onrts  and  nobility  ofBngland 
IiaTe,  at  sundry  periods  during  the  history  of  that  country, 
l>eeB  at  iseve  as  to  the  policy  and  propriety  of  tying  np  es- 
-tates  BO  as  to  prevent  alienation,  the  itatement  is  sustained 
by  die  truth  of  history.  At  the  same  time  it  is  eqnally  true, 
that  where  the  intention  of  testators  was  to  secnre  to  the  heir 
•of  the  first  taker  the  estate  and  prevent 'the  latter  from  de- 
feating this  intention,  the  Courts  of  England  have  been  dili- 
;gmt  to  effectuate  tbib  intention,  so  far  as  it  was  legal.  Es- 
'tatee  tail  being  legal,  they  have  favored  them  where  they 
■would  seonre  this  object,  as  we  should  favor  them  were  they 
3egal  in  Qeorgia,  and  carried  out  the  intention  of  testatont. 
At  the  same  time,  it  is  conceded  that  r«ni>te  executory  inter- 
■ests  in  land  are  not  favored,  because  they  tie  up  estates. 
But  it  must  be  admitted,  that  entulment  of  estates  (espeoi^Iy 
«noeby  fine  and  recovery  the  entail  can  be  docked)  we  favored 
1>oth  by  the  Coarts  and  legislatitm  of  Great  Britan. 

I  am  constrained,  therefore,  to  withhold  my  assent  from 
the  criticism  and  striotnres  of  Counsel,  as  it  respects  tlut 
*'  hoary  error  of  Jndgee  and  Coarts." 

Bnt  to  the  argument :  Does  the  Act  of  1821  (iVw  J>^«tl, 
169,)  prescribe  any  such  rigid  rule  as  that  contended  for? 
Are  we  constrained  thereby,  not  only  to  disregard  the  mani- 
feet  intention  of  testators  in  cases  of  realty  in  obedience  to 
-the  Englieh  decisions,  bat  are  we  forced  to  go  far  back  of 
^e  intelligence  and  equity  of  the  English  Courts  and  ap[^ 
■io  bequests  of  personalty  a  rule  never  before  prescribed  by 
the  Courts  in  England  or  America  ?  Are  we  compelled,  by 
this  Act,  to  impute  to  testators  an  intention  which  their  very 
Wffrds  declare  to  be  false,  and  refuse  to  Carry  out  an  intenttoB 
plainly  expressed,  (because  of  some  English  policy  conneoteA 
with  their  landed  interests  unknown  to  and  uncared  for  by 
'l^tbe  testattt-?    I  should  hesitate  long  before  I  eontd  b4- 
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lievfl  th&t  the  clearest  laagaage  could  manifest  sack  aa  istea- 
tion  on  the  part  of  oar  Jjegtaiatare. 

The  Act  of  1821  evidently  does  cot.  If  there  b«  any  ao- 
thority  in  the  decuions  of  tbia  Court,  (and  if  there  be  not,  let 
it  be  abolished — the  sooner  the  better,)  this  question  has  long 
.qince  been  settled.  In  ;he  case  of  .So^erto  andWife  vt.Wetty 
(15  Go.  Rep.  128,}  one  of  my  brethren  now,  as  Coansel  then, 
'Urged  upon  oar  consideration  this  coDstraction  of  the  Act  of 
1821.  The  Goart  were  unaniniout  in  over-ruling  it.  In 
-other  eases  since  that,  especialljr  in  ffarrit,  adm'r,  t».  Smtti, 
ex'r,  (16  Ga.  Rep.  M5,)  it  was  again  argued  before  as,  and 
again  unanimoutly  over-mled.  In  writing  oat  the  opiniim 
in  that  case,  mj  late  most  highly  esteemed  colleague.  Judge 
Sta&mes,  argues  this  question  ably  and  elaborately.  In  H<^ 
field  vg.  Stelt,  (17  Ga.  Sep.  280,)  the  point  decided  was,  that 
ft  mere  limitation  over  to  persons  in  heit^y  did  not  save  the 
case  fi-om  the  rule  against  perpetuities;  (against  which  ruling 
there  is  more  authority  than  I  was  aware  of  at  the  time  it 
waa  made ;)  yet,  this  topic  was  discussed,  and  the  previooB 
jposition  occupied  by  this  Court  as  to  the  proper  ooutmctioa 
of  the  Act  of  1821  renewed  and  re-affirmed. 

But  more  than  this:  erery  decision  in  our  Coorta  for 
thirty-fire  yeari  npon  similar  riuesUons  have  been  wrong. 
The  ootemporaneous  exposition  of  the  Statute  by  the  Judges 
in  conventicoi  in  AtwelVs  Exeeutora  tw.  Bamey^  {DudUy^ 
207,)  was  wrong.  The  decisions  of  this  Conrt  npon  then 
doctrines  for  eleven  years,  and  running  throngb  twenty  vol- 
wnes,  are  all  wrong.  The  rights  of  property  vhioh  have 
been  established  by  this  oniform  current  of  decisions,  are  all  to 
be  disturbed  and  pat  in  jeopardy.  Titles  oonsidered  good 
ander  the  law,  are  to  be  r«kdered  worthless.  And  all  thii 
to  be  effected  by  imputing  to  the  Lefpslature  an  intentira 
which  they,  nor  the  bar,  nor  the  bench  ever  discovered,  imtil 
the  generation  which  enacted  and  expounded  the  law  han 
jpassed  aw^y. 

It  does  seen  to  me  tbateitting,  as  we  do,  as  the  Dernier 
Forum  in  the  State,  we  ahoold  ^use  before  oonwnting  to  1^ 
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SQch  heavy  bands  npon  the  adjudicfttdons  of  all  of  our  Courts 
and  the  rights  of  property  of  our  fellow-cidsena.  I  may  be 
too  conservative  npon  the  doctrine  of  ttare  dtciaU.  Otd 
Judges,  old  laws,  is  an  ancient  proverb,  and  perhaps  iritk 
flome,  a  standing  stigma  in  jurisprudence.  Bat  my  firm  per- 
auasion  is,  that  notil  precedents  are  abolished  altogether,  and 
every  case  shall  be  tried  npon  its  own  merits,  according  to 
the  broadest  principles  of  equity,  "bad  decisions  are  bettw 
than  DO  decisions ;  and  that  variable  jadgments  are  vorm 
than  none,  for  they  leave  men  in  increased  doubt  as  to  their 
relative  or  respective  rights."  Counsel  are  at  a  loss  how  to 
advise  clients,  and  the  citizen  is  at  sea  in  making  his  cDD- 
tracts.  And  what  is  more  deplorable  still,  when  he  sits  down 
to  declare  what  disposition  shall  be  made  of  his  property 
after  his  death,  be  finds  the  law  in  a  state  of  confasioo  upon 
this  subject,  from  which  nothing  but  a  miracle  can  redeem  his 
estate  so  as  to  effectuate  his  intention. 

And  to  render  such  a  revolution  in  our  laws  most  inop- 
portune at  this  time,  in  1854  our  Legislature  (Pamphlet  Ael», 
p.  72)  swept  away  all  this  legal  learning  and  technicality,  by 
declaring  that  thereafter  all  limitations  uf  property,  either 
real  or  personal,  so  as  to  vest  io  another  upon  the  first  taker 
dying  without  issue  or  heirs,  &c.  shall  be  held  to  mean  a  defi- 
nite failure  of  issue.  This  Act  is  in  harmony  with  the  spirit 
of  all  the  past  adjudications  of  the  Courts;  and  is,  of  itself, 
the  best  answer  to  the  argument  of  Couasel  against  allowing 
a  reasonable  limitation  of  property.  Whenever  this  privilege 
shall  be  abused,  it  will  to  time  enough  to  meet  the  evil  by 
legislation. 

I  could  content  myself  with  resting  here  the  grounds  of 
my  dissent  to  the  judgment  of  the  Court;  but  1  prefer  to 
add  a  few  ivords  to  the  reasons  I  assigned  in  Hollifield  VB. 
Stell  for  my  disagrecmeut  to  the  interpretation,  now  for  the 
first  time  put  upon  the  Act  of  1821. 

When  we  come  to  a  literal  construction  of  the  Act,  (and  it. 
is  upon  this  that  the  argument  on  the  other  side  is  based,) 
we  find  that  it  ciftcnds  only  to  gifts,  &c.  "expressed  m  tuek 
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ttrmt  at  that  the  tame  would  liaw  patted  an  ettate  taU  m 
fetdprapertjf  hy  the  Statute  of  Wettminttar  2d."  Now  the 
'Statute  of  WettTiunster  2d,  as  I  have  already  shown,  has 
(liolliittg  to  do  with  "  remote  limitations"  and  "  estates  tail 
hj  implication."  Literally,  there  are  only  three  cases  where 
(be  gift  could  be  "  expretted  in  tuch  termt  as  that  the  same 
,woald  hare  passed  an  estate  tail  in  real  property,  by  the 
Statute  of  Weatminiter  2d."  That  is  the  three  cases  men- 
tioned in  that  Statute:  1st.  A  ^ft  to  a  man  and  his  wif^ 
ftsd  to  the  heirs  begotten  of  their  bodies.  2d.  A  gift  is. 
frankmarriage.  Sd.  A  gift  to  another  and  the  heirs  of  his 
body  issuing.  It  cannot  be  pretended,  therefore,  that  any 
of  the  cases  of  remote  limitations  or  implied  estates  t&il  come 
within  the  language  of  the  Statute  de  donit.  But,  says  the 
Counsel,  we  must  not  stick  in  the  letter,  but  look  to  the  co> 
temporaneous  construction  of  the  Conrts.  But  if  it  is  in- 
sisted that  I  am  to  give  a  literal  construction  to  the  Act  of 
1821,  then  I  must  carry  out  that  literal  confltruction  to  the 
Statute  de  donit,  to  which  it  refers. 

But  the  true  rule  is,  to  seek  diligently  for  the  legislatiTe 
mind  and  meaning  in  both  cases  and  give  effect  to  them. 
The  preamble  to  the  Act  of  1821  shows  what  the  evil  was. 
It  was  not,  as  nrged  by  Counsel,  the  want  of  some  fixed, 
nniform  rule  of  construction  on  these  questions  of  remote 
limitations,  to  remedy  which  this  Act  wan  passed.  The  evil 
was,  that  estates  tail  having  been  abolished  by  the  Constitn- 
Uon  and  by  the  Act  of  1799,  the  Courts  had  differed  as  to 
the  effect  of  that  abolition  upon  clauses  creating  such  estates 
— some  holding  that  the  conveyances  themselves  were  T<»d ; 
others,  that  they  vested  a  fee  simple ;  and  others,  that  they 
vested  a  fee- conditional.  To  remove  these  doubts,  and  to 
prevent  the  defeating  of  the  intention  of  the  parties,  the  Act 
of  1821  was  passed,  converting  all  estates  tail  into  fse-sim- 
pies.  Here  is  the  evil,  here  the  remedy  and  here  the  legis- 
lative will.  Now  to  impute  to  the  authors  of  this  law  the  ua~ 
tention  of  defeating  the  inteiUion  ofthepaftiet  by  preseribing 

L.:|l,zi;i:v,.G00yIC 


ATHENS,  NOVEMBER  TEBH,  18S«.         8SS 

Qnj  and  another  m.  On;'  <f  oL 

the  rule  contended  for,  is  to  convict  the  General  Assembly  of 
ft  falsehood  as  well  as  a  folly. 

If,  then,  this  is  not  the  proper  construction  of  the  Act  of 
1621,  the  whole  sigoment  falls  to  the  ground. 

I  have  not  seen  proper  to  inquire  whether,  admitting  this 
'to  he  the  proper  construction  of  the  Act,  the  other  propositum 
is  true,  that  under  the  Engluh  deeitiont,  as  to  reaitg,  tiw 
words  of  suTyiTorship  do  not  restrict  the  other  words  to  a 
definite  failure  of  issue,  preferring  to  place  my  dissent  di»- 
tinctlj  upon  the  construotion  giren  to  the  Act  of  1821.  I 
cannot  forbear,  however,  remarking  that  the  case  of  Pells  t>t. 
Brown,  {Oro.  Jac.  590,)  was  a  case  of  realty  where  the  words 
"  living  W;"  were  held  to  restrict  the  words,  "  dying  without 
isBoe."  And  that  this  case  was  declared  by  Lord  Kenyen 
to  be  the  Magna  Charts  of  this  branch  of  the  law.  {PorUr 
vs.  Bradley,  (3  Term  Rep.  145.)  And  that  the  industry  of 
Hr.  Lewit  has  been  able  to  find  only  two  cases  which  seem 
to  be  adverse.  And  that  his  conclusion  is,  *'  that  this  legal 
interpretation  of  the  word  survivors,"  (via:  to  mean  otA«rs,) 
as  applicable  to  limitations  of  real  estates,  "  rettt  upon  gen-  ■ 
eral  profettional  opinion,  rather  than  an  expreu  Judicial 
authority"  {Lewie  on  Perpetuities,  222.)  So  that,  so  far  ' 
as  the  case  at  bar  is  concerned,  we  should  in  no  view  of  it  be 
bound  by  any  such  fetters  as  would  force  us  to  shut  our  eyes 
to  the  plain,  palpable  and  incontrovertible  intention  of  the 
testator. 
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JSo.  155. — Staplbton  C.  Bueoh  et  al.  plaintift  in  error,  i*. 
.     John  C.  Bukch,  ex'r,  &c.  defeDdant  in  error. 

ri.]  Testelor  lands  tbe  whole  of  hU  eetate  U>  bU  wire  during  lift  or  widow- 
hood ;  on  ber  mairiage,  be  dupasea  of  tbe  whole  of  bia  estate.  In  cue  8b> 
'  Mould  no!  many,  ha  directs,  at  ber  death,  tbat  tbe  whole  of  hta  eetalB  b* 
'■old,  anlttho  nfonays  arising  (ram  the  sale  of  his  estate  be  bequeaths  id  r&* 
lAttaa  legaoies.  He  did  not  intend  to  die  intestate,  sAd  did  not  die  intes- 
tate, in  regard  to  any  part  of  ha  pnipertjr. 

£S.]  In  tbe  part  of  bia  will  in  which  he  disposes  of  bis  propertj,  in  tbe  erait 
of  the  marriage  of  hla  vriff,  in  the  bequest  to  bia  brothers  &nd  gijtera,  the 
teatator  declares,  that  "  if  either  of  mj  brolhers  or  Bisters  Bhonld  deceaee 
leaving  no  child  or  cbiidren,  then  and  in  that  caae,  my  will  is  (hat  their  part 
of  snid  legacy  bo  equally  divided  hetwiii  the  whole  of  my  brothers  and  »i»- 
ters,''  ftc.  By  a  suhaequeal  clause  be  distributee,  in  tbe  same  way,  (byrefer- 
«nce  Id  Ibe  quoted  cinuse,)  ntthe  death  of  his  wife,  without  marrjing,  a  por- 
lioaofbie  estate  to  bis  said  brothers  and  sisters  ;  he  gave  the  whole  ofhis  es- 
tate to  his  heirs  at  law:  Jldd,  1st.  That  the  objects  of  the  testator's  bounty 
wore  to  be  looked  for  at  the  death  of  his  wife;  and  Ibat  tbe  children  of  one  oT 
the  brothers  who  was  dead  at  tbe  date  of  the  will,  took  as  legatees  under 
tbe  will,  hy  necessary  implicatiou. 

In  Eqnitj,  in  Elbert  Superior  Court.     Decision  by  Judge 
•  Jamkb  Thomas,  September  Term,  1856. 

By  the  will  of  William  S.  Burcb,  apon  tbe  marriage  of  lu« 
-wife,  be  ordered  his  estate  to  be  sold  hj  his  esecatora;  and 
one-third  part  of  the  money  arising  from  this  sale  he  "  willed 
•nd  bequeathed  to  be  equally  divided  between  his  brothers 
and  sisters,  viz :  Thomas  Burch,  Benjamin  Burch,  Maxa 
Buroh,  John  Burch,  Cheadle  Burch,  Polly  Johnson,  Jenney 
Divine,  Uannah  G.  Parkins  and  Sarah  Kesee — and  ia  to  them, 
my  said  brothers  and  siatere,  share  and  share  alike,  forever ; 
but  if  either  of  my  said  brothers  or  sistera  abouid  decease,  leav- 
ing no  child  or  cbiidren,  then  and  in  that  case  my  will  is  that 
their  part  of  said  legacy  be  equally  divided  betwixt  the  whole 
of  my,  brothers  and  sisters  above-named,  and  is  to  each  of 
them  forever." 

In  the  event  of  his  wife's  dying  w  ithont  marriage,  te  ordered  a 
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sale  ae  above,  and  gave  one-third  of  the  money  "  to  be  equal- 
ly divided  betwixt  the  whole  of  my  above  named  brothera 
uid  BiBtera,  in  manner  as  above  mentioned,  and  is  to  each  of 
them  forever." 

Cheadle  Bnrch  was  dead  when  the  will  was  made.  Ilk 
children  filed  a  bill  against  the  executor,  claiming  tlio  share 
of  the  said  Cheadle.     The  bill  was  demurred  to — 

Ist.  Because  the  legacy  was  void. 

2d.  Because  the  complainants,  as  heirs  at  law,  cannot  hold 
the  executor  reeponaibie  for  the  distribution  of  this  lapsed 
■  legacy. 

Sd.  Because  the  executor  was  entitled  to  the  undisposed  of 
residuum. 

The  Conrt  sustained  the  demurrer  on  the  first  ground  and 
<iver-mled  the  other  two. 

The  whole  decision  is  bronght  up  to  this  Court  for  review. 

Vah  Dl'zeb;  Akerman,  for  plaintiffs. 

T.  B.  B.  Cobb  ;  T.  W.  Thomas,  for  defendant. 

-By  the  Court. — McBoKALD,  J.  delivering  the  opinion. 

The  testator  lent  to  his  wife  the  whole  of  his  estute,  bolji 
real  and  personal,  during  her  natural  life  or  widowhood. 
The  wife  never  married ;  she  died  in  July,  1855.  The  wil) 
-was  made  in  1817.  The  testator  died  in  January,  1822.  He 
declared  in  his  will,  that  "  in  case  my  wife  Elisabeth  should 
not  marry,  then  and  in  that  case  my  will  is,  at  her  death, 
the  wbole  of  my  estate,  real  and  personal,  be  sold,  and  the 
iDOTieys  arising  from  the  same  be  put  into  three  equal  shareB." 
Again,  he  s^s,  (after  making  a  final  disposition  of  one-third 
of  the  moneys  arising  from  the  sale  of  bis  estate,  and  a  be- 
qnest  for  life  of  another  third,)  "  the  other  share  or  one-third 
part  of  the  moneys  so  arising  from  the  sale  of  my  whole  es- 
tate, I  give  and  bequeath  to  be  equally  divided  betwixt  the 
-^ole  of  my  above  named  brothers  and  sisters,  in  manner  as 
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above  mentioned,  and  ia  to  each  of  them  forever."  He  uses 
the  following  language  in  the  claose  of  the  vill  to  which  he 
refers  in  that  laet  quoted,  where  he  dispoaea  of  his  proper^ 
in  the  event  of  the  marriage  sf  his  wife  :  "  and  the  monejB 
arising  from  the  said  sale  be  equally  divided  betwix^my  bro- 
thers and  sisters,  (naming  them  all,)  and  is  to  them^  my  said 
brothers  and  sisters,  share  and  share  alike,  forever;  but  if 
either  of  my  said  brothers  should  decease,  leaving  do  child 
or  children,  then  and  in  that  case  mj  will  i^j  that  their  part 
of  said  legacy  be  equally  divided  betwixt  the  whole  of  my 
brothers  and  sisters  above  named,  and  ia  to  each  of  them  for- 
ever." By  the  words,  "in  the  manner  above  mentioned^" 
he  intends  to  designate  the  objects  of  his  bounty  at  the  time 
the  bequest  is  to  take  efiect,  by  referring  to,  instead  of  re- 
peating the  terms  used  in  the  prior  clause  of  his  wilL 

[1.]  To  whom  did  the  testator  bequeath  the  remainder  ia 
his  entire  estate  on  the  death  of  his  wife  ?  It  is  clear  he  £d 
not  intend  to  die  intestate.  Re  lent  the  whoh  of  his  estate 
to  his  wife  during  her  natural  life  or  widowhood.  In  the 
event  of  her  marriage,  he  directed  the  whole  of  his  estate  to 
be  taken  out  of  the  hands  of  his  wife  and  to  be  equally  divi- 
ded, by  appraisement,  into  three  equal  shares.  In  case  hie 
wife  should  not  marry,  at  her  death,  the  whole  of  hi*  ettaU^ 
both  real  and  personal,  he  directed  to  be  sold,  and  the  mo- 
neys divided  and  distributed.  There  is  no  bequest  of  a  re- 
riduum,  because  the  comprehensive  terms  used  in  the  will  had 
passed  all  parts  of  his  estate.  He  did  not  die  intestate.  Hia 
legatees  in  remainder  were  to  be  looked  for  and  aafertuned 
at  the  death  of  his  wife,  when  the  legacies  were  to  vest.  He 
does  not  give  the  property  to  his  brothers  and  sisters.  "At 
the  death"  of  bis  wife,  the  whole  of  hia  ettate  was  to  be  sold, 
and  the  moneys  anting  from  the  sale  were  tot  be  pat  into 
three  equal  shares.  One-third  of  the  moneys  arising  from 
the  sale  of  bis  whole  estate  he  gave  and  •  bequeathed  to  the 
whole  of  bis  brothers  and  sisters.  This  is  all  to  be  done  at 
the  death  of  his  wifo,^and  not  before.  It  will  be  remarked 
that  he  confined  his  bequests  to  his  heirs  at  law  and  to  their 
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4ineal  deecendsQls,  in  a  maoDer  not  to  conflict  with  any  rule 
,  of  law.  He  had  no  ohildren,  and  his  wife,  and  his  brothers 
uid  aistera,  and  the  Hneal  descendants  of  snch  of  them  as  were 
dead,  were  his  heirs  at  law.  He  provides  for  all ;  and,  while 
an  indigent  sister  ia  provided  for  for  life,  he  gives  no  one,  nor 
does  he  intend  to  give,  one  of  the  sisters  or  brothers,  or  their 
descendants,  any  advantage  over  the  i'eet  in  tlie  ultimate  dis- 
.  tribntioD  of  his  estate.  His  wife  was  one  of  his  heirs  at  law, 
and  he  gives  her  the  advantage  over  the  rest  by  giving  the 
irhole  of  his  estate  to  her  during  her  life  or  widowhood  ;  and 
at  her  death,  one-third  of  the  moneys  arising  from  the  sale 
of  the  whole  estate,  to  her  relatives.  The  other  two-thirds 
ht  gave  to  his  own  relatives,  co-heirs  at  law  with  his  wife. 
But  bow  were  the  two-thirds  given,  and  to  whom  ?  They 
were  given  at  the  death  of  bis  wife.  If  any  of  them  "should 
decease,  leaving  no  child  or  children,  their  part  of  said  legacy 
was  to  be  equally  divided  betwixt  the  whole  of  bis  brothers 
and  sisters.' '  If  any  of  bis  brothers  and  sisters  were  dead  at 
the  death  of  the  wife,  they  would  not  take,  nor  could  their 
children,  if  any,  take,  mediately,  through  them.  If  they  were 
dead,  and  left  no  children,  the  brothers  and  sisters  then  living 
took,  under  the  will,  the  whole  of  that  part  of  theestate  that  the 
decedent  wonM  have  taken  had  he  been  alive  at  that  time. 
Bat  if  a  brother  was  dead,  leaving  a  child  or  children,  the 
gift  ever  to  the  whole  of  the  brothers  and  sisters,  conld  not 
take  effect,  because  it  was  only  in  the  event  of  the  death  of  a 
brother  or  sister,  leaving  no  child  or  children,  that  the  other 
brothers  and  sisters  could  take.  All  the  brothers  and  sisters 
died  before  the  tenant  for  life — a  state  of  things  which  the 
testator  evidently  did  not  contemplate.  The  testator  intend- 
ed to  provide,  in  the  bequest  of  those  two-thirds  of  the  mo- 
neys arising  from  the  sale  of  his  estate,  for  this  portion  of 
his  heirs  At  law ;  and  ho  intended,  by  his  will,  to  acconoplisb 
two  things:  first,  two- thirds  of  the  money  arising  from  the 
sale  of  his  cUnte,  he  intemiod  to  diatribute  among  them  pre- 
cisely aa  the  law  would  do  it ;  and  secondly,  to  fix  the  period 
«f  their  ascertainment,  hy  his  will,  at  the  time  of  his  wife's 
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deatb,  instead  of  bis  ovrn.  If  the  testator  inteoded  this,  the 
inqair;  is,  can  that  intention  be  carried  into  e^ct  ?  The 
brothers  and  sisters  were  all  dead  at  the  period  alluded  to. 
There  vaa  no  one  to  take  nndcr  the  bequest  over.  The  tes> 
tator  did  not  intend  to  die  intestate.  If  there  had  been  » 
surviving  brother  or  sister,  he  or  she  could  not  take  the  part 
that  a  deceased  brother  \ronld  have  talcen,  if  he  had  left  & 
child  or  children.  The  deceased's  child  or  children  could  not 
take  through  him  as  his  representative,  because  it  nerer  vest- 
ed in  bim.  It  follows,  then,  that  the  child  or  children  of  the 
deceased  brothers  and  sisters  were,  under  the  circumgtanoes 
of  this  cose,  the  manifest  objects  of  the  testator's  boun^. 
Mid  they  took  the  legacy  by  necessary  implication.  Lega- 
cies, by  implication,  are  not  favored  against  the  heir  at  law 
and  residuary  legatees.  There  is  so  residuary  legatee  here, 
and  the  implication  is  in  favor  of  the  eqnal  provision  that  tha 
testator  intended  to  make  for  his  heirs  at  law.  It  seems  to 
bo  an  unavailable  implication  that  the  childrea  of  deceased 
brothers  and  sisters  are  the  legatees ;  but  the  interest  th^y 
respectively  take,  is  to  be  ascertained  by  the  number  who 
were  dead  leaving  child  or  children,  and  precisely  as  under 
our  Statute  of  Distribution,  the  lineal  descendajit  should 
stand  in  the  place  of  the  deceased  parent.  {Ex  parU  Ak 
gers,  2  Mad.  Jlep.  576 ;  Orowder  vs.  Olewes,  2  Veaey,  Jr^ 
449;    Wainwrigkt  vs.  Wainwnght,  3  Vete^,  Jr.  555.) 

[2.3  Cheadle  Burcb,  one  of  the  brothers,  was  dead  at  th« 
time  the  will  was  made,  and  the  complunants,  (some  of  them,} 
who  are  hia  children,  are  claiming  the  share  to  whioh  be 
would  have  been  entitled  bad  he  been  living  at  the  death  of 
Elizabeth  Burcb.  His  children  are  not  entitled  through  lunu 
If  their  right  depended  on  their  father's  having  taken  the 
legacy,  it  could  not  be  sustained.  What  has  already  been 
said,  is  sufficient  to  establish  their  right  as  legatees — its  n»- 
ture  and  c^^tcnt.  The  terms,  "should  decease,"  used  in  the 
will,  would  seem  to  refer  to  the  future.  To  conform  the  will 
to  the  manifest  intention  of  the  testator,  we  shall  consferne 
the  words,  "should  decease,"  to  include  the  duldren  of  CSiMb* 
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die  Burch.  In  the  case  of  Jarvi*  v».  Pond,  (8  Simoju,  549,) 
the  words  of  the  vill  were,  "  And  in  case  of  the  decease  of 
•ny  of  my  sons  or  daughters" — and  then  was  a  gift  over  to 
the  children — it  was  held  that  the  children  of  two  of  testa- 
tor's children,  who  were  dead  at  the  date  of  the  will,  were 
entitled  tinder  the  will. 

The  bill  is  not  Tery  clearly  drawn,  to  present  fully  the 
rights  of  the  complainants,  as  we  have  determined  them,  that 
they  arc  entitled,  not  through  their  deceased  parent,  as  his 
heirs  at  law,  but  as  persons  entitled,  in  their  own  right,  as 
the  proper  legatees  under  the  will-  If  necessary,  the  bill 
may  be  amended  to  suit  the  judgment  of  this  Court.  ' 


No.  156. — Thomas  Jacobs,  plaintiff  in  error,  vs.  The  Statb 
OT  GrEOKOiA,  defendant. 

[1.]  If  the  Petit  Jnr7  return  a  verdict  of  "not  Ruiltj,"  and  expreM  it  u  Ibeir 
opinion  tiiat  the  prosecntion  ia  malicious,  it  is  not  in  the  poirer  of  the  Oonrt 
to  relieve  the  prosecutor  from  tlie  pajmenl  of  the  costs. 

[a.]  Tbo  second  section  of  the  9th  dirisioD  of  the  Penai  Code  deflning  the 

oBence  of  riot  construed. 

•   Motion,  in  Gwinnett  Superior  Court.     Decision  by  Judge 
JACESOif,  September  Term,  1856. 

An  indictment  was  found  against  several  persons  for  a  riot, 
ia  the  performance  of  an  unlawful  act.  On  the  trial,  it  ap- 
peared that  the  act  was  not  unlawful,  although  the  riot  was 
proved.  The  Court  below  directed  the  Jury  to  find  a  ver- 
dict of  not  guilty  under  this  indictment.  The  Jury  found 
this  verdict "  and  a  malicious  prosecution."  On  the  qneation 
of  entering  judgment  against  the  prosecutor,  Thomas  Jacobs, 
for  the  costs,  the  Court  below  held  that  he  had  no  diecretioD, 
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and  could  not  stop  tbe  judgment.     This  deciaioa  ia  assigned 
as  error. 

Hilltbb;  Pbbples,  for  pUintiff- 

Sol.  Gen.  Thubkond,  contnu 

By  the  Court. — Lumpkin,  J.  deliToring  the  opinicnt. 

[1.]  Section  III.  cf  the  14tli  diyieion  of  tbe  Penal  Cods 
{New  Digesty  833,)  declares,  that  "  upon  every  indictment 
the  prosecntor's  name  shall  be  indorsed,  who,  npoa  the  ae- 
qnittal  or  discharge  of  the  person  bo  accused,  shall  be  com- 
pelled to  pay  all  costs  vhich  have  accrued,  if  the  Grand  Jury^ 
by  their  foreman,  upon  returtiing  "no  bill,"  express  it  aa 
their  opinion  that  tbe  prosecution  was  unfounded  or  maltcioiu ; 
or  if  the  Petit  Jury,  upon  returning  of  "  not  guilty,"  shaQ. 
express  a  similar  opinion. 

The  Petit  Jury,  in  this  case,  having  returned  a  verdict  of 
"  not  guilty ;"  and  further,  having  found  that  the  prosecntira 
vas  maliciouB,  bad  the  Court  the  power  to  relieve  tbe  prose- 
cutor from  tbe  payment  of  costs  ?  We  are  clear,  that  no  sneh 
discretion  is  lodged  in  the  Court.  The  law  is  imperative. 
As  well  might  the  Court  be  called  on  to  relieve  against  a 
similar  finding  by  tbe  Grand  Jury. 

Tbe  qnestion  of  malice  is  one  of  fact  referred  exprenly 
and  exclusively  by  tbe  law  to  tbe  Jnry ;  and  yet,  should  tha 
Court  undertake  to  interfere  in  the  manner  proposed,  it  woidd 
take  it  upon  itself  not  only  to  wrest  this  matter  from  the  c<hi- 
sideration  of  tbe  Jury,  but  to  take  final  jurisdiction  iteelfl 
This  is  the  necesBary  result,  as  no  new  trial  can  be  ordered 
in  the  case,  the  defendant  having  been  acquitted. 

It  might  be  well  for  tbe  Legislature  to  confer  some  disere- 
tiou  upon  tbe  Courts  over  this  subject.  But  to  ask  the  Conrlt 
to  grant  relief  under  the  law  as  it  now  stands,  ia  to  eall  ttt 
them  to  repeal  the  Statute— just  as  muoh'so  as  if  ^e  \vm 
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una  to  ny  iliat  in  mwj  omw  of  »oqiuttal  tht  proseentor 
■hocld  pay  the  oost  Indtted,  then  u  a  proviMon  now  (Cb6^ 
860,}  irbieh  anthorufls  persona  to  be  dieeharged  at  the  ooet 
of  the  prosecutor,  if,  in  the  opinion  of  the  Judge,  there  -nam 
no  reasonable  gronnd  for  making  the  arrest.  The  oomplaint, 
after  all,  ia  against  the  abase  of  poirer ;  and  jet,  power  must 
be  lodged  somewhere.  It  is  bad,  undoubtedly,  in  this  case, 
to  make  the  proaecntor  pay  the  cost.  It  is  stUl  worse,  so  far 
as  the  criminal  justice  of  the  eonntry  ia  concerned,  that  these 
defendants  sboaldhaTe  eaoaped. 

[2.]  To  aroid  the  reeurrence  of  a  similar  hardship,  we  have 
felt  it  to  be  oar  doty  to  notice  the  oonstruotion  put  upon  the 
offence  of  riot,  as  defined  in  the  Code.  Section  II.  of  the  9th 
division  provides,  that  "  if  any  two  or  more  peraona,  either 
with  or  without  a  common  caase  of  ijnarrel,  do  m  onlawfnl 
act  of  violence  or  any  other  act  in  a  violent  and  tumultuous 
manner,  such  person  bo  offending  shall  be  guilty  of  a  riot," 
ha.    (CW4,811.) 

His  Honor,  Judge  Jaoksoh,  seemed  to  think  that  because 
Ae  indictment  charged  the  riot  to  have  been  committed  in 
the  performance  of  an  nnlawfnl  act,  and  the  proof  showed 
that  DO  asaautt  was  committed  by  the  defendants  upon  the- 
prosecutor,  that  there  could  be  no  conviction,  and  accordingly* 
directed  an  acquittal  by  the  Jury. 

Such  is  not  our  understanding  of  the  law ;  and  we  are  sore 
that  that  moat  excellent  Magistrate  who  preaided  on  the  trial, 
would  have  interpreted  the  Code  differently,  had  he  not  been 
governed  by  the  practioe  of  his  circuit,  instead  of  being 
guided  by  his  own  good  sense.  A  riot  ia  hut  one  offence.  It 
may  be  perpetrated  by  doing  an  unlawful  act  of  violence  or 
any  other  act,  in  a  violent  and  tumultnoua  manner.  The  for- 
mer or  higher  offence  includes  the  latter  or  leas,  ae  murder 
doee  every  grade  of  manslaughter,  and  an  assault  with  intent 
to  murder,  on  assault  merely.  And  so,  the  Jury  may  find 
soeording  to  the  proof  aubmitted. 
.■     The  indictment  was  properly  framed  in  this  oaae.     There 

TOt.  ItX-106 
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0«rith«n  M.  JamU.     \  ~ 

migfat  hare  bdCD  two  ocmots  c  goe  snffiosd.  Tba  eviduiM  did' 
voi  show  that  the  SefendaBta  stmok  Mr.  JMobs,  or  ftttempMd 
to  do  00.  It  did  Mtabliali,  without  eontndietioa,  thst  ibej 
•■ned  and  swore,  and  threatened  to  whip  tiu  proaeoutor  on 
the  pnhHe  highway,  abnmng  him  is  the  moat  Tiolaat  maanar, 
aad  rainng  their  sticks  over  hia  head  within  striking  distanee. 
That  the;  might  have  b«an  ouiriated  under  the  noond  brantft 
of  the  definition  of  a  riot,  there  can  be  no  doubt.  Their  ooa* 
dttct  was  violent,  tnmBltoooa  and  oartaady  onjnatifiaide,  if 
Bot  nnlawfal,  and  deserved  the  moat  cond%n  poi 


Mo.  157.— JoHM  B.  Carithbrs,  plaintiff  in  error,  vt.  Brat^ 
SON  S.  Jabrell,  defendant  in  error. 

p.]  ThMnpariDmhip  maj  b«ppen  to  ba  la  debt,  doM  not  five  Ibeitsbtia 
WW  irf  the  pMtoeri  to  prevent  the  other  from  taking  pomeriOBCfptrtow 
■hip  propertj. 

[3.]  AlUiough  it  is  ingenenl  true,  th&t  the  siuwer  of  one  deftodant  ii  not 
eTidcDcefor  another;  ^t,  the  uuirer  of  one  defendant  may  contain  on  a4- 
nitiioa  that  will  be  eridence  for  another ;  aa,  an  admiaeion  that  another 
defendant  has  paid  the  answering  defendant  a  debt  doe  from  that  Other 
idefendant  and  the  plaintiff. 

UotioQ  for  new  trial,  in  Walton  Superior  Ooort     Deeded 
b;  Judge  Jackson,  at  August  Term,  1856. 

This  motion  was  based  upon  the  following  gronods : 
1st.  Because  the  Court  erred  in  charing  the  Jnrj,  "  that 
where  partners  in  a  mill,  bg  the  termt  of  the  partnertk^  were 
to  divide  the  toll  grain  as  it  was  received,  that  one  of  the 
partners  could  not  stop  the  division  of  the  toll  for  the  pur- 
pose of  raising  a  fund  to  pay  a  debt  due  by  the  partnenhipj!* 
there  being  no  evidence  to  authorise  such  a  charge.  , 
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Owilhn*  M.  JtanHt. 

2d.  BeoMiaB  the  OMirt  erred  in  fiii!i&g  to  ohu^  wlm 
'requested,  tlut  vbere  partners  were  in  t^e  li»bit  of  divUi«g 
•the  toll  gruB  m  reoaired,  that  one  partner  had  the  right  to 
withdraw  kii  consent  to  aneh  diTinea,  in  order  that  the  gcw 
might  accomnlate  to  pay  «  debt  dee  by  the  firm. 

8d.  Beoanee  the  Court  erred  in  failing  to  oharge  the  Jury, 
irhm  reqaeatodi,  that  in  sattltDg  tite  partaerebip  accounts 
they  should  provide  Cor  the  payment  of  any  debt  due  by  thd 
firm  to  the  miller  for  his  wages. 

4th.  That  the  Conrt  erred  in  charging  the  Jnry  that  the 
answer  of  Delay,  the  miller,  (who  was  made  a  party  defesid- 
ant,)  as  to  tiie  payment  of  his  wages  by  the  defendant,  Car- 
ithers,  was  no  evidenoe  of  such  payment. 

On  the  hearing,  the  motion  was  amended  by  adding — 

5tL  Because  the  verdiet  was  against  both  defendants,  and 
there  was  no  evidence  to  support  a  verdict  against  the  miller, 
Delay. 

The  Court  below,  in  refnung  the  motion  for  a  new  trial, 
.held  tiiat  the  all^ation  in  the  bill  of  complainant,  that  aneh 
Vwre  the  terms  of  the  partnership,  and  this  allegation  not 
being  denied  in  the  answer,  it  stating  that  "it  was  the  habit 
of  the  partners  to  divide  the  toll  grain,"  that  there  was  no 
error  in  the  Conrt  in  the  charge  given  in  the  first  greund 
taken. 

As  to  the  last  ground,  the  Conrt  h^  that  the  Coonsel  £or 
eomplainant  ooi^  avoid  it,  by  amuicUng  the  verdict,  or  wri- 
'tiag  off  the  jadgment  against  him. 

This  decimon,  reftsing  the  new  trial,  is  assigned  as  wror. 

T.  B.  B.  Cobb,  for  plaintiff. 

Cobb  ft  Huu.,  for  defendant. 

^  the  Court. — 'Bassisa,  J.  delivering  Uie  oiunion. 

As  to  the  first  ground : 

There  wai  sufficient  evidence  to  authorize  the  charge. 

D,q,i,.cdb.GooyIc 


SUPBBHE  COURT  OF  QEOKaiA. 


Thare  wms  eridenofl  th&t  it  wae  the^roetiM  of  th«  partnen 
to  divide  between  them  the  toll  grain  «a  it  wu  reeeiTod. 

The  practice  of  doing  »  thing  bj  peraona,  b  aMM  STidenee 
that  they  do  the  thing  by  agreement.  If  Hot,  die  irfaole  doe- 
toine  of  tuage  is  without  foondation. 

As  to  second  gronnd : 

That  a  partnership  may  happen  to  be  in  debt,  does  not 
pve  the  right  to  one  of  the  partners  t6  prerent  the  other 
firom  taking  possession  of  the  partnership  property.  Part- 
nership property  belongs  to  the  partners,  and  one  partner 
haa  not  more  control  over  it  than  uiother. 

Admitting,  then,  that  one  of  these  partners  Had  tbe  right 
to  vithdraw  his  consent  to  the  drnsion  of  the  toll,  wbat  wotdd 
the  withdrawal  of  tfae  consent  have  amonuted  to  !  lie  other 
had  still  as  mnoh  right  to  take  possession  of  ibo  toil  as  he 
bad. 

As  to  the  third  groonch 

There  was  not  any  evidence  to  support  the  reqieat  referred 
to  in  this  ground.  The  answer  of  Caritben  abows  that  it 
bad  satisfied  the  miller.  If  so,  the  firm  owed  the  tniUer  notb> 
ing. 

As  to  the  foorth  gronnd : 

The  answer  of-  the  miller,  Delay,  cwitaiaed  u  aJmUaitit 
that  Oaritbers  had  satisfied  him,  and  that  be  no  longer  looked 
to  the  firm  for  his  pay. 

{i.\  This  admission  was  cridenoe  in  IsTor  of  Caritben, 
against  Jwrell.  It  is  what  would  be  safficnnt  to  protect 
Jarrell  in  any  nit  that  might  b.e  broo^t  against  bim,  or  bim 
and  hia  partner,  Garithere,  by  the  miller  for  bis  wages.  At 
.least,  it'u  what  would  be  evidence  for  Jarrell  In  sncb  a  suit. 

To  the  extent,  then,  of  this  admission  of  the  miller,  we 
tbhtk  that  the  miller's  answer  was  eridence  for  Carithets  oa 
the  point,  whether  he  had  settled  with  the  miller, - 

And  as  in  this  purticular  we  differ  with  the  Court  below, 
we  are  compelled  to  grant  a  new  ^al. 

Ab  to- the  fifth  and  last  ground,  the  Court  below  was  obvi- 
onriy  right. 
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Haygoo^  •dm't,  te  w.  Tha  JuUcm,  4o. 

27o.  168. — QKiEm  B.  Hatoood,  Mbninistrator,  bo.  plftiotiff 
in  error,  m.  The  Juenoss  <a  isa  Inveuob  Coobt,  &o. 
defeodftnte  in  error. 

{!.]  Tbe  coan^  ii  not  liabl«  to  rwposd  ta  th«  Sheriff  for  dunagei  recovered 
fron  bin  for  tha  cicapa  of  ■  debtor,  'on  acconat  of  Ae  iosafficiencf  of  tba 
>iL 

MandamoB,  in  Clu-k  Superior  Conrt.  Decbion  by  Jndge 
Jackson,  at  Angnst  Term,  1856. 

After  tbe  decision  of  this  case  in  19  Georgia  Reportt,  97, 
land  the  aame  was  returned  to  the  Superior  Court,  before  tbe 
remittiter  was  made  tbe  judgment  of  tfae  Conrt,  s  motion  was 
made  by  the  relator  to  amend  his  peUtion  for  mandamvt,  by 
supplying  tbe  allegation  as  to  tbe  existence  of  funds  in  th« 
tTonnty  Treasury ;  for  the  want  of  wluofa  allegation,  the  pe* 
tition  was  held  by  tbe  Court,  at  that  time,  insufficient. 

Tha  Conrt  below  refused  to  allow  tbe  amendment  on  two 
grounds: 

Ist.  That  it  came  too  late. 

2d.  That,  as  amended,  the  petition  for  mtmiamut  did  sot 
male  a  cose  authorizing  the  relief  prayed. 
'    To  this  decision  relator  excepted. 

Thos.  R.  R.  Cobb,  for  plaintiff  in  error. 

Cobb  k  Hull;  Pbbplbs,  for  defendants  in  error. 

Bj/  the  Oourt. — McDonald,  J.  delivering  the  opinion. 

The  decision  of  the  Conrt  below  on  the  mun  point,  whidi 
decides  tbe  entire  case,  woe  put  on  the  assumption,  that  the 
petition  for  mandamut  had  been  amended,  as  asked  by  tbe 
petitioner's  Counsel.  The  judgment  of  the  Court  was,  that 
the  petition,  as  amended,  did  not  make  a  case  entitUog  tbe 
petitioner  to  the  relief  prayed. 
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HkTgoad,  adm'r,  ta.  m.  Th«  JmlioM,  te. 

The  petitioner'B  iDtestate  had  been  Sheriff  of  the  Coantj  ai 
Clarke,  md  while  he  was  Shiriff,  a  debto-  arrested  by  Ju 
«iid  eoafined  in  At  jail  of  tfart  Coonty,  escaped.  The  peti- 
i-tioner  was  sned,  as  administrator,  for  the  escape^  and  dnia- 
.  ges  to  a  oonsiderable  amount  were  reoovered.    The  petiUtmer 

>  now  applied  for  a  tnanJama»  to  compel  the  JnstieeB  of  ths 
■^Inferior  Court  to  pay  those  damagos ;  beoanse,  it  ia  alleged 
'  that  the  escape  for  which  the  recorery  was  had,  *<  was  wholly 
•  on  aeconnt  of  the  insnfficisQOy  of  the  jail." 

The  Jiuttoes  of  the  Inferior  Court  are  required  by  law  to 

>  canse  to  be  erected  and  kept  in  good  repair  a  sofficieat  jail, 
'  at  the  charge  of  the  ooooty.  This  is  a  public  daty  imposed 
'  -on  them  by  law ;  but  tbere  i»  no  Statate  for  enforcing  the 

performance  of  it,  nor  does  the  law  sabjecc  them  to  indict- 
ment or  oiTil  nit  for  Its  non-performanoe. 

If  they  or  the  coanty  are  a  corporation^  or  a  qvaai  corpor- 
ation, it  is  a  pablio,  and  not  a  private  corporation — it  is  one 
institnted  for  the  pnrposes  of  government.  Sach  a  body  is 
not  liable  to  an  action  for  non-feasance.  {Sunell  and  otltert 
■  VI.  Tie  Men  dwelling  in  tKe  Gmmty  ofBewny  i  T.  R.  671; 
White  vt.  The  City  Couneil,  2  ffilTe  S.  0.  Rep.  571.} 

He  proceeding  here  is  against  the  Justices  of  the  Inferiw 
'  Conrt  of  the  oonnty,  not  to  compel  them  to  respond  aa  indi- 
Tidoals,  but  to  force  them,  by  the  strong  power  of  a  higher 
tribunal,  to  raise  the  money  by  taxation  to  pay  damages  re- 
torered  against  an  ofEcer  for  his  neglect  of  daty.  The  Sheriff 
had  the  legal  custody  of  the  jail.  He  knew  its  conation, 
and  in  argument  it  was  stated  that  he  called  the  attention 
of  the  Conrt  to  its  iuBeonrity  before  be  confined  the  debtor 
there.  If  it  was  unsafe,  it  was  wrong  for  htm  to  imprison  the 
debtor  there.  If  the  jail  was  "  wholly  insufficient,"  it  was 
the  same  thing  as  if  there  had  been  no  jail. 

He  ought  to  have  conveyed  the  debtor  to  the  jail  of  an  ad- 
joining ooonty,  and  delivered  liim  to  the  jailor  thereof. 

The  judgment  of  the  Court  is  affirmed. 


D,q,i,.cdb.GoOQlc 


ATHSNB,  NOVEMBER  TBBU,  1856.         SAf- 

Th«  Jnattcat,  Ik.  m.  Hajfo*d,  tOm't,  ke. 

Ifo.  159.— Thk  JoanoBs  or  Thb  InsEioB  Ooukt  of  Cubo 
OouHTT,  pUintift  in  error,  V».  Qbbdib  B.  Hatoood,  a4- 
mioiibvter,  fco.  defipdtnt. 

{!.]  SxeoQten  ud  ftdminlitntor*  v«  not  Uftbl«  to  cetta,  when  plaJntUft, 
upon  »  nOD-tnit  or  rwdict,  when  the  action  i$  brought  upon  a  eontract 
entered  into  bf  the  testator  or  ioteetate,  or  for  *  wrong  done  in  hii  lift- 


Motion,  in  Ctuke  3(ipori«r  Court.  Dednmi  by  Judge 
Jaoesok,  AugoBt  Tekm,  ISSli, 

Haygood,  as  admiaiBtrator  of  Jame*  Hob^od,  brottght  Mk 
•otion  agMHBt  tiie  JsstiooB  of  tbe  Inferior  Court  of  Hid ' 
eonutj.  A  verdict  and  jndgment  ma  rendered  in  farm*  of 
tbe  plaintiff.  The  defradants,  by  writ  of  wror,  oarried  the 
case  to  tbe  Supreme  Court  and  pud  ail  the  cotti  aocmed  t^ 
fore  tbat  time,  and  also  in  the  Supreme  Coun.  The  judg- 
ment was  there  reToreed,  and  the  plaintiff  below  then  dis-  - 
nlseed  his  case.  This  motion  vas,  to  enter  up  a  judgment 
for  tbe  costs  thus  paid,  against  Haygood  individually. 

This  motion  waa  refused,  and  this  decision  is  assigned  ai 
•rror. 

Cobb  ft  HtJU. ;  Pbeplbs,  for  plaintiffs  in  error. 

T.  R.  B.  Cobb,  for  defendant  in  error. 

By  the  Court. — LuMPKIK,  J.  deliyering  the  opinion.  ■ 

The  action  waa  brought  in  this  case  by  the  administrator 
of  James  Hendon,  deceased,  for  a  wrong  done  in  the  lifetime 
of  the  intestate.  And  the  only  question  is,  whether  the  estate 
being  insolvent,  the  representative  is  p^sonally  liable  fbr 
costs  ?  There  being  no  Statute  in  the  State  applicable  to  tbe 
case,  the  point  must  be  determined  by  the  English  Law,  as  it 
existed  at  the  time  of  our  Adopting  Act. 
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At  ContDOD  Lair,  no  costs  were  recoTerable  bjr  tlte  d«fend- 
itnt    Bnt  bj  the  Ststnte  28  Sen.    V2II.  e.  16,  «.  1,  it  ii 

enacted  tbat  the  defendant  shall  be  entitled  to  ooets,  if  the 
plaintiff  be  non-snited,  dt  r  verdict  pass  against  him  in  any 
action,  ftc.  upon  a  persona!  irrong  done  to  the  plaintiff;  or 
in  any  action,  ftc.  upon  any  epecnalty  made  to  the  plaintiff^ 
or  opon  any  contract  supposed  to  have  been  made  betireoi 
the  plaintiff  and  any  other  person.  (Schl^'t  IHgettj  160.) 
This  Act,  hoverer,  was  held  not  to  apply  to  an  action 
brought  by  ezeontors  or  administrators  for  a  wrong  done  m 
the  time  of  tJu  deceaied,  or  upon  a  contract  made  with  him ; 
becanse  the  words  of  the  Act  extend  only  to  wrongs  done  to^ 
and  contracte  made  with  the  plattOiff.  Accordingly,  it  was 
uniformly  held  that  executors  and  adminifitrators  were  not 
liable  to  costs  when  plaintiffi,  upon  a  non-Bidt  or  Terdiet^ 
irhere  the  aotion  waa  brought  upon  a  contract  entered  inte 
by  the  testator  or  intestate,  or  for  a  wrong  done  in  his  life- 
time.   {Tidd't  Pr.  978;   Wmt.  m  ^aOort,  1614, 1615^ 


Ko.  160. — Cbarlxs  B.  Sibson  and  others,  plaintifi  in  error^ 
v«.  JoHR  R.  Matthkvs  and  others,  defendants  in  error. 

[I.]  To  enablsthecndiUuiofkcoTpontioDtom^Moatncfa  aeaae  irf'taaA: 
agaiMt  tba  membsrs  of  the  oorporatioiL  u  wDI  nodtt  the  tMubeif  liabl* 
to  the  credilon,  the  cr«ditora  mast  show  that  they  became  creditori  of  the 
corporation  iadaoed  bj  lomethiug  said  or  done  by  the  memben,  mooim^ 
log  to  the  perpetntiOD  of  ■  deceit  on  the  a«ditan. 

In  Equity,  in  Habersham  Superior  Court     Dedded  by. 
'Judge  Jaokboh,  October  Term,  1856. 

.This  case  is  reported  in  17   Qa.  Rep.  p.  544,  where-thfr 
facta  of  thtf  original  bill  are  set  forth.    ' ,' 
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Siison  tf  ai.  Di  UMtbew*  tt  al. 

-After  tk»t  decisioD,  the  pkintiffa  moved  to  amend  their 
bill  by  clurgiiig  tb«l.  the  re-payment  to  the  said  associates  of 
.  the  $2,000  preriouslj  advanced  by  them,  a}  well  as  the 
payment  of  the  f4.000  of  indebtedness  of  sfid  nninoor- 
pomted  compuiy,  were  both  done,  and  the  payments  made 
after  the  aoceptanoe  of  the  charter,  and  oat  of  the  funds  of 
the  eorporation  ;  and  furthermore,  that  the  indebtedneBS  of 
wid  corporation  constantly  increased,  from  the  time  they 
««re  incorporated  nntil  they  finally  abandoned  the  business. 
This  motion  to  amend  was  refused  by  the  Court  and  the  hill 
dismissed,  and  complainants  except  to  this  decision. 

Cobb  k  Hill  ;  STAMroRO,  for  plaintiffs  in  error. 

T.  R.  R.  Cobb,  for  defendants. 

By  the  Court. — Besnino,  J.  delivering  the  opinion. 

[1.]  Ought  the  amendment  to  have  been  allowed?  It 
ought,  if  the  allowing  of  it  would  have  made  tho  case  of  the 
plaintiffs  a  case  entitling  them  to  the  relief  for  which  they 
prayed. 

Let  ua  consider  the  case,  therefore,  as  though  the  matter 
of  the  amendment  made  a  part  of  the  bill.  So  considering 
tiie  cabC,  the  question  will  be,  whether  the  bill  would  contain 
«iy  equity? 

The  plaintiffs  are  creditors  of  a  corporation — "  The  Hah- 
vrsham  Iron  Works  &  Manufacturing  Company";  the  cor- 
poration is  insolvent;  the  defendants  are  the  persons  who 
irerc  the  members  of  the  corporation  at  its  commenoement; 
the  plaintiffs  seek,  from  those  persons,  satisfaction  of  the  de- 
mands which  they  hold  against  the  corporation;  and  they  do 
so  on  three  grounds.  . 

These  are  as  follows : 

1.  They  say  that  before  the  commencement  of  the  existence 
of  the  corporation,  the  persons  who  afterwards  became  the 
Tub.  xjc-iOT 

« 
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members  of  the  corporttion,  aod  of  whoin  the  defendutta  we- 
ft part,  were  a  joint  stock  companj  owning  three  thoouad  fire 
hundred  acres  of  land  that  had  on  it  an  iron  fonndrj,  forges, 

■  aaw  and  ^iat-milla,  &e.  and  that  had  cost  them  $20.000 ; 
that  they  agreed  to  consider  this  property  aa  eonsistiiig  of 
two  hundred  shares  or  parts,  each  of  the  value  of  one  hundred 
dollars,  and  then  divided  out  the  shares  among  themsfllvea  in 
certain  proportions ;  that  they  then  collected  from  themselTes 
92.000,  by  a  ten  percent,  assessment  on  the. estimated  value 
of  the  shares,  and  applied  the  money  to  the  improvement  of 
the  property  ;  and  that  after  the  corporation  came  into  exis- 
tence, the  corporation  paid  back  to  the  members  of  the  com> 
,   pany  this  sum  of  two  thousand  dollars. 

.      2.  The  plaintiffs  also  say  that  this  joint  stock  company,  before 

^it  was  converted  into  a  corporation,  went  in  debt  to  varion* 
persons  to  the  amount  of  $4,000  or  other  large  sum,  in  put- 
ting improvements  on  the  property,  and  that  after  it  was  cod- 
Terted  into  a  corporation,  the  corporation  paid  off  this  debt. 
"i.  The  plftintifis  lastly  say,  that  the  members  of  this  joint 

,  stock  company,  in  their  application  to  the  Legblatnre  for  a 
charter,  "  represented  to  the  said  Legidlntorc  their  capital, 
means  and  property  as  follows,  viz  :  '  whereas  a  company  has 
been  formed  for  the  purpose  of  establishing  extensive  manu- 
factures of  various  kinds,  in  the  County  of  Habersham,  in 
this  State,  and  especially  for  the  purpose  Of  smelting  and 
working!.:  !t'on,  making  castings,  nails  and  bar  iron;  anV 
have,  for  these  purposes,  purchaeed  an  extensi^  body  of  land 
and  water  power  in  that  county,  and  have  now  a  large  fona> 
dry  and  other  machinery  in  actual  operation,  and  have  asked 
,tD  be  incorporated  with  such  privileges  t^  may  enable  them 
to  increase  their  means  and  to  exte^  their  operations,  not 
only  in  the  various  manufactures  of  iron,  but  t»  those  of  cot- 
ton, wool,  hcmn,  flax  and  other  articles  esscntiaHy  useful  ami 
necessary."  "  And  the  plaintiffs  say  that  ao  much  of  this 
representation  as  stated  thntsaid company ha(l"a1argefoaB~ 
dry  in  actual  operation,"  was  false;  and  they  "charge"  as 
follows:  "  that  it  required  the  sum  of  two  thon^'uddollars, 

D,q,i,.cdbvGooyIc 


ATHBSS,  NOVEMBER  TERM,  1856.  851 

SissOD  et  aL  et.  Matth^eira  tt  oL 

or  some  other  large  amount  of  money,  to  put  the  said  foitn- 
■dry  in  actual  operation,  and  which  necessary  sum  nor  any 
part  thereof  was  ever  paid  into  the  coffers  of  said  compnny  ; 
-and  though  said  foundry  was  afterirarda  put  "  in  actual  o|icra- 
'tion,"  the  same  vas  done  hy  the  proceeds  of  credit  obtained 
from  yonr  orators,  or  other  creditors  at  present  nnknov-n  to 
jOBT  orators." 

The  plaintiffs  do  not  say  whether  the  debt  created  by  this 
■^•credit"  thus  obtained  was  ever  paid  by  the  corporation,  or 
whether  it  still  remains  standing  against  the  corporation. 

And  the  plaintifla  state  some  matters  which  are  perhaps 
.pertinent  to  each  of  these  three  grounds,  as  the  matters  set 
forth  in  the  part  of  the  bill,  which  is  as  follows  :  "  And  your 
ontors  charge  that  they  felt  assured  by  the  act  of  incorpor- 
•t^on  aforesaid,  and  the  character  of  the  associates  aforei^aid, 
that  they  poBseased,  at  the  time  of  their  application  for,  and 
'oi^nizstim.Qoder  the  charter  aforesaid,  aatrammelled  by  ' 
any  claim  or  claims  thereon,  all  the  capital  of  lands  and  pro- 
perty set  forth  in  Bud  act  of  incorporation ;  and  that  yoor  ' 
(HMtors  extended  credit  to  them  from  the  confidence  they  had ; 
tbat  it  was  the  plain  intent  and  meaning  of  their  act  of  incor- 
psration,  that  they  did  then,  and  should  possess,  all  the  pro-  ' 
;pflrty  and  means  so  represented  to  the  Legislature,  free  of ' 
.any  liens  thereon  or  of  any  debts  due  by  them  on  account  of 
the  same." 

The  plaintiffs  do  not  state  in  what  the  property,  the  capi- 
tal of  the  corporation,  consisted.  They  seem  to  proceed, 
bowever,  apoa  the  assumption  that  it  consisted  of  the  land, 
foundry,  &c.  aforesaid. 

They  do  not  stafe  hap  the  corporation  acquired  its  title  to 
this  property ;  whether  by  deed  from  the  joint  stock  company, 
or  by  Ih'e  operation  of  the  charter,  or  by  some  other  mode ; 
and,  of  course,  therefore,  they  do  not  state  how, much  the 
•ooiftoration  paid  for  the  property,  or  state  whether  the  cor- 
poration was  to  have  it  p.t  a  specified  price,  absolutely,  or  at . 
'  »  spteified  price,  with  the  understanding  that  the  eorporatiob 
m^to  pay  the  debts  incurred  by  the  joint  stock  company  on 
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account  of  the  property.  From  what  they  do  Bt&t«  oa  tUs 
enbject,  tbey  leave  it  to  be  inferred  that  the  corporatioD  ob- 
tained the  property  in  Bome  mode  that  imposed  on  it  a  lii^ 
bilitj  to  pay  the  debts  which  the  joint  stock  company  owed 
on  account  of  the  property.  What  they  state  is,  that  thej 
eupposed  that  the  property,  when  it  came  to  the  hands  oF  tbe 
corporation,  iras  free  from  lien,  free  from  debts — was  antraB- 
melled,  &c.  This  is  impliedly  to  say,  that  the  property  £d 
no^  GO  come  to  tbe  hands  of  the  corporation,  but  that  it  cuk«' 
incumbered — came  subject  to  lien — subject  to  debt,  or  at 
least,  is  to  say,  that  by  virtue  of  some  nndergtanding  between 
tbe  joint  stock  company  and  the  corporation,  or  by  virtue  ot 
the.  charter,  the  corporation  was  to  pay  the  debts  wbioh  the 
joint  stock  company  had  incurred  in  improving  the  proper^. 

The  prayer  of  the  bill  is,  that  the  defendants  may  accon&t 
to  the  plaintiffs  for  the  $2,000  paid  by  the  corporation  to  tbe 
d'.'fendants  in  re-imhurscment  of  tbe  $2,000  assessBeat ;  for 
the  $4,000  paid  by  the  corporation  in  discharge  of  the  debia 
wliicli  tbe  defendants  owed  to  vurioua  persons  as  aforesaid ; 
and  for  the  $2,000  wlticli  tbe  corporation  bad  to  advance  to 
put  the  fcunilvy  io  actual  operation.  This  is  the  snbstanev 
a''  the  cose  of  tbe  plaintiffs.  Is  tbo  case  one  that  eotitlefl  tk* 
p'liintiffs  to  the  relief  they  pray  for  7 

And  fiist,  are  they  entitled  to  an  account  of  the  $2,000 
paid  by  the  corporation  to  the  defendants,  in  satisfaetioD  «f 
tbe  $2,000  oweil  by  the  joint  stock  company  to  the  defend- 
ants  fur  iLeir  advance  of  that  sum  to  the  joint  stock  company 
on  the  ten  per  cent.  aseeESmcnt  made  on  them  by  that  ocm»> 
paiiy  ? 

Aiiii  the  answer  must  be,  that  tbeyi^re  not,  provided  ttw 
corpuraiioa  vua  bound  to  pay  the  $2,000  to  the  defendant^ 
and  the  defend  nuts  were  guilty  of  no  fraud  of  any  sbrt'to- 
Wiiids  the  plainliiTs,  in  respi^ct  to  the  obligation  of  the  cor- 
poration to  pny  that  sum  to  the  defendants. 

3Sow  if  the  corporation  took  tlie  property  from  tbe  joint 
Btotk  company  on  the  terms  imposed  on  it,  whether  by  tke 
charter  .or  by  un  understanding  with  tbe  oorpcr&tioD,  HhMt 
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thft  oorporatioD  was  to  pay  the  debts  of  the  joint  Btock  com- 
pany incurred  id  improving  the  property,  then  the  corpora- 
tim  was  bound  to  pay  the  $2,000,  for  the  joint  stock  company 
oired  iti  membere  that  eum  for  money  advanced  to  it  by  its 
members,  and  applied  by  it  in  improving  the  property. 

And  we  are*bonnd  to  presume  that  the  corpoiation  did 
taJ[«  the  property  on  these  terrae. 

We  are  boniid  to  presume  this  from  what  the  bill  says,  as 
wall  as  from  what  it  fails  to  say.  The  bill  speaks  T)f  the  pro- 
perty as  being  trammelled — being  subject  to  lien — being  sub- 
jeot  to  debts.  Tliis  ia  what  it  says.  It  fails  to  say  anything 
fts  to  the  particulars  of  the  mode  by  which  the  corporation 
atqnired  title  to  the  property  from  the  joint  stock  company. 
It  fails  to  say  that  the  joint  stook  company  did  not  require, 
as  a  condition  of  yieldinj^  to  the  corporation  its  place,  wt 
owner  of  the  land,  Uiat  the  corporation  should  take  the  place 
witli  the  burdens  of  the  place,  as  well  as  with  the  benefits. 

We  are  also,  perhaps,  bound  to  presume  this  from  the  char- 
aster  of  the  charter.  The  charter  is  such  as,  perhaps,  to  jus- 
tify an  inferenc«,'that  it  was  the  intention  of  the  parties  to 
itr-the  LegislKture  and  the  corporator* — that  it,  by  itself, 
shoold  convert  the  joint  stock  company,  witji  all  its  rights 
aad  aH  its  lisbilities,  into  the  corporation.  The  preamble, 
especially,  seems  significant  in  this  respect.  See  Colquitt 
etal  vg,  Howard,  (11  Ga.  It.  562.) 

Tbe  r«»ult  lA,  that  the  corpor&tion  was  bound  to  pay  th« 
93.000  to  the  defendants. 

Were  the  defendants  guilty  of  any  fraud,  of  any  sort,  to- 
wards the  pUintiifs,  in  respect  to  the  corporation's  liability 
to  pay  the  32.000?  Did  the  defendants  deceive  the  plain- 
tife  in  any  way,  in  respect  to  the  corporation's  liability  to 
pay  the»2.000? 

And'  this  qoostion  resolves  itself  into  this  ;  did  the  defend- 
ants tell  the  plaintiffs,  expressly  or  impliedly,  that  the  cor- 
pwAtion  was  not  liable  to  pny  the  §2.000?  There  is  no  in- 
timation in  the  bill,  tliat  the  defenduiita  expressly  told  the 
.plaintiffs  this — none  that  t\iQ^  .implied!//  told  the  plaintiSa 
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this ;  i.  e.  none  that  the;  stood  by  seeing  the  plaintiffs  giviag 
credit  to  the  corporation,  on  the  futh  that  the  corporatioa 
ma  not  liable  to  pa;  the  $2.000 ;  and  yet,  failed  to  tell  the 
l^atiffs  that  the  corporation  was  liable  to  pay  the  f2.0Q0. 
'  The  bill  does  not  say  that  the  plaintifi  ever  even  made  an  in- 
<|nirj  of  the  defendants  or  of  others,  as  to  the  liabilities  of 
the  corporation.  It  does  not  even  say,  that  at  the  time  whtm 
the  plaintiffs  irere  extending  credit  to  the  owporation,  the 
defendants  kneio  that  the  pUintifis  were  doing  so.  What 
iloes  the  bill  say?  It  says  diat  the  defendants,  before  they 
vere  incorporated,  made  a  representation  to  the  L^ulatut* 
that  amonnted  to  a  fraud  on  than,  the  ptaintifft.  This  i^>- 
resentation  I  have  qnoted.  It  consists,  umply,  in  what  m 
conttMned  in  the  preamble  of  the  charter.  And,  as  to  afl 
partioalHTS  about  this  representation,  the  bill  is  silent  It 
does  not  tell  whether  the  representatioa  was  made  by  all  the 
defendants  in  a  body ;  or  by  each  defiuidant  eepan^y ;  mt 
\j  some  acting  for  all ;  or,  whether  it  was  made  to.Uie  mem- 
bers of  the  Legislature  severally  ;  or  to  the  members  as  % 
ittgisIatiTe  body ;  or  to  some  committee  of  the  Le^slatve* 
And  the  representation,  snch  as  it  is,  was  made,  not  to  Um 
pUintiBs,  bnt  in  the  langnage  of  the  bill,  to  "  the  Legisla- 
tnre."  A  representation  so  made,  most  have  been  made  to 
influence  the  action  of  the  Legislature  only;  at  least,  it  oouU 
not  hare  been  made  to  inSaenee  the  action  of  the  plaintift, 
to  induce  the  plaintiffs  to  credit  the  corporation  for  ^  auu 
tiiey  are  now  sning  for ;  because  the  representation  was  ntade 
long  before  the  credit  was  giTen ;  was  mode  at  a  time  when 
the  persons  making  it  could  not  foreknow  whom  the  corpora- 
tion, if  created,  would  apply  to  for  credit. 

And  the  representation^  considered  as  made  to  the  Legis- 
latare,  does  not  say  that  the  capital  of  the  corporation  songht 
to  b'e  chartered,  was  to  be  of  any  specified  value;  norcould^ie 
L^islaturo  have  understood  that  the  capital  was  to  be  limi- 
ted to  this  value  or  that ;  for  all  that  the  ftiartersays  on  the 
«Aject  is,  that  the  capitalVas  not  to  ezoeed  9600.000.  Tha^ 
it-might  be  any  amount  less,  is.  the  plain  impUcation.     The 
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representftttoB  does  not  toll  the  Legislatare  thnt  the  Und^ 
>  irith  the  fonndry,  ke.  apon  it,  freed  from  kU  liability  to  an- 
nrer  for  debts  contracted  id  repairing  or  improving  the  foiu- 
dry,  &c.  iras  to  be  the  capital.  If  the  preamble,  nhich  em- 
bodiee  what  the  bill  Bays  was  the  representation,  taken  in 
connection  with  the  rest  of  the  charter,  authorizes  the  infer- 
ence that  it  was  the  intention  of  the  parties  to  the  charter 
that  the  joint  stock  company  should,  by  mere  operation  of 
the  charter,  be  conyerted  into  the  corporation,  it  certainly  does 
not  sntborize  the  inference  that  the  conrersion  was  to  take 
place  with  respect  to  rights,  and  not  with  respect  to  Itabilk- 
ties — with  reapect  to  what  the  joint  stock  company  owned^ 
and  not  with  respect  to  what  it  owed.  See  Colquitt  et  al.  m^ 
Mmrd,  (II  0a.  B.  662.) 

In  short,  it  does  not  appear  that  the  defendants  ever  toldt 
the  platntii^  that  the  92.000  was  not  to  be  pMd  by  the  eor- 
porttlon,  or  ever  did  any  thTng  from  which  a  right  reBttlted> 
to  the  plahOiffB,  to  infer  ^at  the  $2,000  was  not  to  be  paid 
by  the  corporation.  And  therefore,  it  does  not  appear  thi* 
the  defendants  ever  perpetrated  any  fraud  on  the  plaintiAi, 
with  respect  to  the  corporation's  liability  to  pay  the'$2,000;. 
for  ssch  a  fraud  could  be  perpetrated  in  only  those  two  ways. 

Kearly  everything  that  has  been  Said  about  this  assessment 
afiair  may  be  said,  miUatia  mutandU,  about  the  other  affaii^ 
vii :  the  payment  by  the  corporation  of  the  debts  of  the  joint 
stock  company,  to  the  amount  of  $4,000  or  other  large  sum.  , 
And  therefore,  the  bill  does  not  make  out  a  case  of  fraod 
against  the  defendant,  as  to  that  affair. 

Nor  need  anything  more  be  said  on  the  third  ground  of  the 
bill — the  misrepresentation  to  the  Legislature.  Admit  it  to 
be  true,  that  the  foundry  was  not  in  operation,  though  tho 
defendants  stated  that  it  was ;  yet,  who  can  say  that  the  L^ 
gislatnro  would  not  eqnally  have  granted  the  charter^  bad  the 
precise  truth  been  told  it  with  respect  to  the  condition  of  the 
founltry  ? 

The  legislature  bas  n^er  complained  of  tbe  misrepreseil- 
tation,  iror  bits  the  State..   And  if  they  do  not  eomplun,  wbO' 
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can  compluD  7  Certainly  not  theee  plaintiSn,  for  the  nis- 
represeotation  vaa  not  made  to  tl^in  ;  nor  Iras  it  made  to 
infiuencG  (AeiV  ooodact. 

It  ie  thne  seen,  that  there  is  noequitj  in  an;  of  the  groonda- 
0&  irhich  the  plaintiffB  rely. 

This  will  also  be  seen,  if  the  following  be  a  trne  statement 
of  the  facts  of  the  case,  ris:  the  joint  stock  company  bought 
the  land,  vith  the  foundry,  &c.  for  920.000,  as  and  for  tboir 
oapital — a  capital  to  be  rated  at  the  value  of  920.000.  They 
then  converted  it  into  a  stock  of  two  hundred  shares,  vsloed 
at  9100  each;  and  therefore,  at  920.000  in  the  whole.  Tb«y 
then  borrowed  from  their  members  ten  per  cent  on  ihor 
shares,  making  a  snm  eqoal  to  92.000.  This  sum  they  spent 
in  improving  the  property.  They  also  went  in  debt,  mj 
94.000,  for  further  improving  the  property.  The  proper^, 
-with  these  snms  spent  upon  it,  became  of  the  valae  of  926. 
000 ;  that  is  to  say,  became  worth  90.000  more  than  h  was 
worth  when  they  made  it  their  capital.  They  then  paid  their 
members  the  ten  per  cent,  which  those  members  had  ad- 
Tanced  to  them,  not  by  parting  with  any  part  of  the  property 
thus  improved,  but  by  money  raised  by  the  sale  of  twenty  new 
ghsres  of  stock  which  they  ereated.  They  then  accepted  the 
charter — a  charter  which  probably  contemplated  that  tha 
.  capital  stock  of  the  corporation  was,  at  the  beginning,  to  be 
precisely  the  same  as  the  original  capital  stock  of  the  joint 
■tock  company ;  that  ia  to  say,  was  to  be  the  land,  &c.  valaod 
at  920.000,  in  two  hundred  shares  of  a  hundred  dollars  e«dL 
The  result  was,  that  the  corporation,  at  the  moment  of  or- 
ganisation, had  a  capital  of  9^0.000,  instead  of  the  eapital 
the  Legislature  thought  they  would  begin  wi^,  vii :  9^- 
000.  But  upon  this  there  was  a  charge  of  the  9^.000  spent 
in  further  improving  the  land,  &c. ;  so  that  the  clear  capital 
was  onl;  922.000.  At  the  moment  of  organisation,  then,  th» 
corporation  had  a  capital  of  922.000,  and  enough  besides  to 
pay  the  charge  upon  that  capital ;  and  therefore,  had  9^000 
«wre  than  the  Legislature  ezpacted  them  to  have.  Aft«r- 
wards,  the  corporation  paid  the  charge  upon  the  oajHtal,  rii: 
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'4he  t4.t)00.  Now  if  these  are  the  facts  of  the  cue,  is  it  poM- 
.'■Ue  to  uy  thftt  the  corporation  was  guilty  of  anj  thing 
vroBg,  whether  as  it  respects  the  State  or  as  it  respects  th«se 
-«nditor8?  Could  it  harm  either,  that  tho  capital  of  the  coi^ 
yontion  vae  (2.000  more  thao  the  Legislature  expected  it 
to  be  ?     I  think  not. 

And  there  is  much  in  the  bill  going  to  show  that  these  aJM 
tta  Cuts  of  the  case. 

ntere  ie  no  telling,  however,  what  another  amendment  may 
4a.    Thaw  plaintiffs  seem  to  feel  at  liberty  to  vary  their 
Acts  to  nit  the  decisions  of  this  Conrt 
Hbe  judgment  of  the  Court  below  is  affirmed. 
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ADHINISTRAT0B8  AND  EXECUTORS. 

1.  The  Ordinary  may  reeaind  foi*  fraud  or  improridenoe, 
an  orAer  granting  lettera  of  diamtssion.     Till  resoind- 

«d,  it  U  binding.     CoUier  v».  Orou, 1 

5.  Snob  an  order  is  no  prejudice  to  sareties.    Ibitl. 

2.  Administratora  may  recover  land  of  the  heir,  or  a  pur- 
chaser from  tbe  beir,  withont  an  order  of  sale.     Bond 

V4.  WiUtM 186 

4.  Administration  vill  nqt  be  presumed  in  favor  of  a 
irespasser.     Ibid. 

£.  The  Act  of  1799  empowering  executors  and  admin- 
istrators to  make  titles,  is  permissire  only,  and  not  im- 
'      perative.     Chancevt.  Beall ,.—  1*8 

6.  Tbe  title  of  the  heir  obtained  fairly  by  distribution, 
is  good  against  a  judgment  subsequently  obtained 
against  the  administrator.  The  Justices,  ^c  vt, 
MoreUmet 146 

7.  A  receiver  ought  not  to  be  appointed  ex  parte  to  take 
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•Bwta  fr<Ma  bands  of  exeontor,  nstess  ftBtrmgmw  sf 
danger  t«  tbe  fond  be  made.     Roger*  v».  D&ugkertjf.  Sn< 

8.  FrandnleDt  administrations  oot  for  the  benefit  of  hMm 

(^  OT  creditors,  should  be  discouraged.    Daniel  vi.  8«^.  S14 

9.  Administrator,  by  public  proclamaUon,  may  restri«t 

the  amount  of  land  sold.    Ze«  vs.  Setter S8B 

10.  Ordinary  may  force  adminiatration  on  tbe  derk  of 

.  the  Saperier  Goart.    John»tonv$.  Tatum TTS 

8e«  C%rtt,  S.    If^unetim,  1. 

AMENDMENT. 

1.  Tbe  Act  of  1854,  relatiDg  in  part  to  the  amending  ^ 
.  pleadings,  anthorieea  an  amendment  taking  the  fora  ~ 
of  a  cross-bill.     Canantvt.  Mappin Tt^-- 

See  Land  Imw;  2.    Pleadtt^,  2,  3,  7. 

APPEAL 

1.  Lies  from  verdict  on  an  issue  «n  motion  to  estabUsk 
lost  papers.     Taylor  vt.  Sblland 11 

S.  la  good,  thoagh  costs  are  not  paid ;  tbe  Clerk  is  t«- 
Bponaible  therefor.     O'awfordve.  Gate 4B 

See,  also,  Zyner  9«.  Jaekion 77S 

8.  A  failure  to  submit  evidence  is  not  concInsiTe  that  tb« 
appeal  was  frirolous.     Qilmore  va.  Wright 196 

4.  To^rant  damages,  it  mwl^  frivolau*Mai  far  det^. 
Martridge  v».  McDoniel S96 
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C  It  u  niimimiTil*  to  show  by  OouiiBel  wby  be  sdrised 

it.  iM. 

ARREST. 

1.  A  paa-tj  anbinittiiig  to  sn  officer  with  s  vunnt  b 
nnder  Mrrcst,  tbongh  not  actually  daprired  of  liberty. 
Courioy  n.  Doeier, 869 

2.  Ib  legal  of  a  iritnesB  premoualif  under  bail,  when  ea. 

«a.  is  iaaaed.     Marthallvt.  Carhart,  Bro.  ^  Co 419 

ASSIGNMENTS. 

See  Bu$hand  and  Wife,  \.    Intplvent  Dehton,  3. 

ATTACHMENT 

1-  Is  good,  dioogli  the  ofiker  omita  to  add  "J.  F.".to 
bis  name.    Senderaon  v».  Pittman. 785 

BAIL. 

1.  Affidavit  by  Attorney  that  plaintiflT  olMmed  that .  de- 
fendant owed  him  ao  much,  sufficient.  Erek  vs.  Ode- 
naetal 679 

BAILMENT. 

See  Slavet,  1  to  4.     Corttrael,  2. 

BANKS. 

'  See  Oorporvtiont. 

r  '  BASTARDS. 

Bm  Marrit^e  and  JHvorce^  4. 
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BRIDGES. 
Bee  Court;  S,  4. 

OERTIOBABI 

1.  Stops  the  owe  kt  the  stage  whea  it  is  BerrecL     Tojf- 

for  M.  Gay. 77 

2.  Lies  to  Juatioea  trying  a  forcible  entry.     Id, 

3.  AAdavit  Bupported  by  snaver  of  Justices  will  be  sos* 
tained,  though  originally  deficient.     Id. 

4.  In  forcible  entry  case,  no  bond  for  *'  condemnation 
money"  necessary.    Id. 

5.  Act  of  1850  applies  only  to  Justices'  Courts.    Id. 

CHARGE  OF  THE  COURT. 

1.  No  error  to  tell  the  Jury  that  they  ore  not  Tesponal- 
hie  for  effect  of  verdict.     Jewc  vt.  The  i^ate 15« 

2:  Nor  error  to  be  emphatic  as  to  form  of  verdict,  if  no 
bias  shown.     Id. 

8.  It  is  ci  r.  r  to  tell  the  Jury  they  are  bound  to  find  one 
way,  wbua  evidence  is  cpnflicting.     Scott  vs.  T^inthip.  480 

S.  Such  cbnrge  is  erroneous  in  a  criminal  cause,  if  the 
facts  arc  i^onsistent  with  the  hypothesis  of  innocence. 
IJlhit.  The  State 438 

fi.  If  the  Court  forgets  to  charge  on  H  request,  and 
Counsel  fail  to  call  attention  thereto,  it  is  waived. 
ArrrcUixIiHtii/ .■ 623 

7.  The  charge  inily  be  bused  on  eif/nii<tr^  cvidaice  ad- 
mitted by  consent.      Qnwii'-i:.'!  vn.  On^'iitiyit.: COO. 
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8.  And  mnfit  be  construed  in  reference  to  the  facta  of 
the  case.     Cohron  m.  The  State 752 

CLAIMS  AND  CLAIM    CASES 

1,  In  attachment,  maj  be  interposed  at  anj  time  before 
sale.     Simmons  vs.  Bennett 48 

2.  The  pereon  holding  the  legal  title  ma;  claim  wherever 

the  equitable  i&terest  may  be.    Baileif  vs.  Brockctt...  148 

-S.  Property  of  wife  and  children  should  not  be  subjected 
to  pajanent  of  the  debts  of  husband,  because  the  pro- 
per party  has  not  claimed.     Id. 

4.  ^eriff'a  fetums  on  fi.  fa.  not  conclasire  against 
cluin»ntfl.     Chay  vt.  Cole  et  al .:...  304 

6.  Sayings  of  defendant  six  months  before  the  debt  was 
created,  admissible  against  plaintiff  in  ^  fa.    Horn 

M.  Roa^LtUch ;....  210 

See,  also,  Smith  to.  Cox 240 

'6.  Jndgment  against  defendant  in  fi,  fa.  eatablishiog  . 
copy  deed,  admissible  for  clumants.     Anderson  vt. 
Lewis dSft 

7.  Where  the  transaction  is  between  relatives,  the  hwta 
fides  of  the  transaction  is  of  vital  importance.     Scott 

vs.  Winship .'. 429 

8.  That  the  defendant  ttied  to  run  off  the  property,  is  so 
evidence  against  the  claimant.    Ibid. 

CONSTITUTIONAL  LAW. 

1.  l^a  Iiegislatore  may  authorize  the  Ordinary  to  grant 

•     '   ■  . '  1*1  _  J  -Cooglc 
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^lurdunship  of  ^  minor  Uviug  oat  of  tke  eovntj. 
aUmevi,  Brown 3T5 

COKTINUANCB 

I.  Refnsecl  ifhere  Bgeni  acknowledged  wrneeftnd  party 
ftal«d  to  prcpitre  hn  dfefcnce.    Srow*  v».  ITuuAtj)...  698 

CONTRACT. 

1.  lAodlord  cuinot  recover  rent  for  a  home  let  for  the 
pnrpoMS  of  prostitution:  Altier,  where  he  timplj 
knew  it  nig^t  be  lo  used.     Baittan  m.  Sootljf 449 

X.  The  nere  faet  of  tahng  home  a  hired  elkve'to  ntirw 
him  while  siok,  ie  not  an&i^Ung  t^e  eontrMt  of  Ui«. 
<k90k  vt.  ffarrM 604 

See  Sehgd  ArtkUt 1 

CORVQBATIONS. 

3.  Ib  ft  salt  ftgainet  a  stockholder  in  ft  bink,  the  tnws- 
fSarhookts  oTMenee.    Bobmam  vt.  JBMOt 3T$ 

2.  !n>e  directors  are  liable  for  Mt  "exeeM"  of  tsBHes; 
and  the  billholder,  by  releasing  the  direetor^  releaNs 

'  the  etockholdere.     Tiid. 

3.  Such  liabilitj  of  the  directors  is  joint.    Ibid. 

4.  Settling  nitU  one  stocl^liolder  is  immateri^  to  the 
'Others.    Ibid. 

5.  Anael  of  the  c&shi'^r,  kno-nr.  to  and  ratified  by  the  di- 
reotoTBj  binds  the  bunk.     Ibid.  ■  •  ^ 
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6.  To  enable  creditors  to  render  Btockbolders  tUble  for 
fraud,  they  tnuBt  show  that  thej  gave  credit,  or  some' 
thiDg  said  or  done  by  the  members,  amoanting  to  & 
deceit.   .SUton  et  al.  v».  Matthewi  et  al 848 

7.  Manioipsl  corporation  ia  not  liable  to  be  sued  for  an 
error  in  judgment  committed  bj  the  mayor  and  coun- 
sel, in  refusing  to  grant  a  retail  license.  Duke  vs. 
The  Mayor,  ^e 685 

See  Escape,  2. 

COSTS 

1,  In  Supreme  Court  prescribed.  Freeman  and  Wife 
vi.Tuiktrr 522 

2.  Constable  is  mtitled  to  fee  for  return  of  no  property, 
but  he  cannot  keep  it  out  of  money  collected  on  other 
fi.fat.     Ohapman  va.  Smith 572 

8.  Executors  and  administrators  are  not  liable  to  costs 
as  plaintiffs,  where  the  action  is  brought  upon  a  con- 
tract entered  into  by  deceased,  or  for  a  wrong  done  in 

his  lifetime.     The  JiiMioc*  vs.   Haygood 847 

COUETS. 

1.  Minutes  are  valid  though  not  sigiied.     The  Justices 

vs.  House S28 

2.  Need  not  show  the  place  of  sitting.     Ibid, 

8.  Tbe  Jastices  of  the  Inferior  Court  may  contract  for 
bridges  by  parol.     Ihid. 

4.  But  must -act  as  a  Court,  not  separately.     The  Gov- 

emeTy  ^c.  vs.  T he  Justices 359 

^L.  xx-109 
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CRIMINAL  LAW. 

1.  Reasonable  donbt,  ground  for  aoqnittol.  Jeue  w. 
The^ale... 166 

5.  Jury  cannot  go  boyond  tb«  proof  t»  raise  doubts. 
■Id. 

3.  If  two  are  jointly  indicted  and  sever,  one  may  place 
»  demand  for  trial  on  the  minntes.  Winkle  v».  The 
J^ate 6M 

4.  A  plea  entered  by  mistake  on  tbe  irrong  indictment  . 
may  be  corrected,  tbough  entered  on  the  miDotes. 
DawM  vg.  The  iState 674 

.5.  All  caBeB  must  be  tried  under  Act  of  1S56,  whether 
offence  was  committed  before  or  not.     Aet'd  v«.  The 
■     State , 682 

See,  Aho,  Bailey  v».  The  State 742 

6.  Every  kiHing  must  be  presumed  to  be  felonious,  unti\ 

the  contrary  is  shovn.     Cohron  vt.  The  State 752 

7.  When  t  ];  ^  only  evidence  is  defendants'  own  confessions, 
.  the  Jur^'   must  weigh  them,  and  believe  as  much  as 

they  deem  to  be  true.     Id. 

8.  If  the  IV:  it  Jury  return  a  molicioas  prosecution,  the 
Court  hits  no  power  to  relieve  the  prosecutor  'from 

■coats.     JmoU  VB.  The  State.... ; 889- 

9.'  The  ofTcnce  of  riot,  as  dcEhiedin  the  Penal  Code,  eon- 

atrucd.     LI  ■  ■' 

See    .K''uJ-^d  \:    7.    1=,   S.-,   ■:'-•.    01.     Jur.ori.  •  /Jari-irUfr  • 
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DAMAGES.  '  '. 

1.  la  action  for  metne  profits  of  ferry  landing,  the  re- 
ceipts of  the  ferry,  deducting  costs  and  expenses,  is 
proper  in   estimating  damages,  cspocially  against  u 

^      trespasser.     Aaerett  t'«.  Brady .028 

2.  If  profits  are  increased  by  improvements,  the  Jury 
may  deduct  tbem.    Id. 

See  New  Trial,  9. 

DEBTOR  AND  CREDITOR. 

1,  If  they  agree  that  a  third  persoo  shall  be  substituted     ■    . 
as  debtor  before  the  debt  is  due,  the   original  debt  i» 
extinguished.     Brown  vs.  Harria 408 

2.  If  two  of  three  debtors  have  pwd  their  share  of  a  joint 
debt  and  the  creditor  releases  the  other,  these  two  are 
dificfaarged.     Campbell  ^  Co.  v».  Brown. 415 


1.  Frsod,  M  mil  u  damage,  is  neoesBary  to  austam  the 
Mtkn.    BtmuUvt.  Terrill. 88 

2.  The  representation  mnst  be  cortain,  and  made  to  the 

'  plaintiff  or  his  agent.     Stade  vs.  Little 371 

D££D 

1.  Made  in  pnrsnance  of  bond  for  titles  js  not  void, 
though  there  be  adverse possessioji  at  tbetime.  Weft 
VB.  Bravhm ^  BoU ; ....! 17^ 
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2.  Bill  of  sale  uuaUe.-^tcd  Is  presumed  to  be  executed  on 

d&y  of  its  date     Scott  vs.  Winshlp 480 

3.  A  limitation  determines  the  estate  without  entry  or 
cl^im.     Alitr.r,  as  to  a  condition,     Norri*  rs.  MUner.  563 

4.  A  stranger  cannot  take  tulvantage  of  the  breach  of  a 
coadition  in  a.  deed.      Id. 

5.  SSTcct  of  ihc  words  "moie  or  lc89."     Lee  it.  Setter,  5S8 

6.  A  deed  to  *' A  of  a  negro  girl  daring  the  life  of  A, 
and  then  to  her  bodily  heirs,  and  if  the  said  A  ebonld 
die  without  issue,  then  over  to  her  brothere  and  sistcra 
alive  at  th<a  time  ;  and  if  dead,  to  their  childriu,"  the 
limitation  over  is  good.     Jonet  r«.  Jonet. 699 

Sea  SiUppelt  ± 


1,  'A  reqoeit  to  pay  amounts  to  a  demand,  whaterer 
may  be  the  reaponse.    BurkJiaUerva.  JBuUech 256 

DEVISE  AND  LEGACY. 

1.  Z<egacy  is  not  subject  to  aeisure  and  sale  till  eiecqtor 
assents,  or  all  olaims  of  higher  rank  ceatta  to  eznt 

■Snggtva.  WeA^  Wvnill lOfr 

2.  A  devise  that  the  "  vhole  of  my  estate,  real  aad  per- 
sonal, shall  remun  in  possewon  of  my  irite  dniBg 
lift  or  widowhood,  and  for  her  to  have  tfae  free  ose 
and  occupation  thereof,  together  with  the  piofits  aris- 
ing thcrofrozn,"  gives  tho  wife  the  wsc  and  profits  of 
the  whole  estate.  '2A,  To  give  her  the  crop  on  hand 
at  th^  time  of  her  death  lees  the'  ezjpensei  of  the  jear 
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Bnd  the  support  of  the  nec^'oed  .ind  stock.  3d.  AdcI 
includes  only  profits  after  testator's  death.  Mu.rphy 
vs.  Murphy..... 549 

3,  A  deviae  to  S  during  life,  and  then  to  her  bodily 
lieirs,  gives  an  absolute  estate,     Johch  v».  Jonen 699 

4.  A  bequest  of  "  all  the  negroes  and  effects"  which  tes- 
tator might  receive  from  li  is  father's  esttite  does  not 
pass  Lis  share  of  money  a]  ising  from  l»nd  sold  for  dis- 
tribution aft«r  his  death.      ,Shirer»  v».  Latimer. 737 

Ck  G  gave  three- fourths  of  his  estate,  including  negroes, 
to  his  three  grand-children,  and  $500  extra,  "and 
more  if  required,"  to  one  of  them  to  defray  the  ex- 
pense of  bis  raising-aud  education.  lie  left  it  to  the 
discretion  of  his  executors,  whom  he  nominated  to 
"earry  his  vilt  into  full  effect,"  whether  to  hire  out 
the  negroes  or  purchase  l.ind  and  work  them:  Held, 
tfaat  these  were  personal  trusts  to  the  executors,  and 
that  the  guardian  of  the  grand-children  could  not  re- 
cover this  property.      WUUngham  vt.  BentUt/ 789 

4.  When  there  is  a  subject  that  fits  and  satisfies  a  de- 
scription in  every  particular,  and  there  is  another  that 
does  not  fully  satisfy  it,  the  presumption  is,  that  the 
former,  and  not  the  latter,  was  intended.     Booker  v$. 
■       Booker .., 78« 

7.  Money,  notes,  &c.  may  he  left  in  rcmainiler.  Thorn- 
ton \-s.   Burch 791 

&  The  gift  of  the  whole  estate  includes  money.     Id. 

S'.  A  dircetioD  for  the  sale  of  the  estiite  after  denth  of 
life  tij^Hut,  does  not  prevciit  money  from  passing  to 
remttiadermeu.     Id, 

■  ■  D,q,i,.cdb.GooyIc 


10.  Policy  and  Law  of  Geor^a  as  to  entails,  ffr^  vt. 
Gray 801 

11.  Whatever  words  will,  by  the  ralea  of  English  Law, 
create  an  estate  tall  of  realty  in  Georgia,  create  a/e« 
timple,  both  as  to  rc;LUy  and  personalty.     Id. 

12.  A  legacy  of  slaves  to  two  daughters,  "  and  should 
Jane  and  Sarah,  or  either  of  them,  die  without  an 
heir  begotten  of  tbeir  bodies,  then  their  part  or  parts 
to  be  equally  divided  between  Polly  Morrison,  my  said 

•sons  and  the  turvivor :"  Meld,  that  the  limitation  over 
was  void.     Lumpkin,  J.  dmentinrj.     Id. 

13.  Testator  lends  his  whole  estate  to  his  wife,  and  on 
her  death  or  marriage,  disposes  of  the  whole,  dividing 
it  into  three  parts  and  giving  oue>third  to  his  brotbera 
and  sisters,  naming  them,  among  others,  Cheadte 
Sureh.  He  farther  provided,  "  if  either  of  my  broth- 
ers or  sisters  should  decease,  leaving  no  child  or  chil- 
d«D,  then  and  in  that  case,  my  will  is,  that  their  part 
of  sMd  legacy  he  equally  divided  betwixt  the  whole  of 
my  brothers  and  sisters."  Cheadle  JBureh  was  dead 
when  the  will  was  made;  Seli,  that  bis  ohildren  took 

Mb  shite  by  impUcation.    Bur6hv».Bvr^ 884 

DISCOVBRY  AT  LAW. 

1.  The  failure  of  nominal  pturties  to  answer  is  no  ground 
for  dismissal.     Brunei  t<«.  Nicholson 90 


I.  A  verdict  for  libcUant  does  not  vest  the  property  bd 
as  to  set  aside  the  claim  of  oreditoro.'  JacifanvM, 
i^wart ;., ISO 


2.  IThe  Jurj  maj  award  the  property  to  each  or  both. 
Id. 

See  Marriage  and  IHvoree. 

EJECTMENT. 

1.  Ko  recovery  can  be  bad  on  the  demiBe  of  a  person 
dead  at  the  trial.     Bondvs.  Wataon 185- 

2.  Kor  of  a  person  having  no  title  at  the  commcDcement 
of  the  suit.    Id. 

S.  An  administration  will  not  he  presumed  to  support 
the  title  of  a  treBpasser.     Id. 

8m  Lmilation  of  Aationa,  3,  4.        . 

EMBLEMENTS. 

1.  Tenant  for  life  is  entitled  thereto.  Thornton  v$. 
Surch 781 

S.  This  doctrine  does  not  extend  to  negroes  used  in  ag- 
ricultural pnrstute.'    Id. 

EQUITY. 

1.  Specific  performance  is  granted,  as  of  course,  of  a  sale 
of  land  in  writtog,  certain,  fur,  and  for  an  adequate 

.  consideration.-     C/iajcr  V8.  BeaU.> ...T 142 

2.  V"ill  not  Equity  grant  compensation  for  improTe>- 
Boi)tsiR  caseii.of  possession  from  mntoal  miBtake? 
Me.if  vs.  race 190 

3.  ^ViU  not  rcttr.iMi  a.  cnso  at  lair  vhere  the  remedy  is 
•dequatt  .  Wegt/ali  m  Scoil,  Carharb^  Co..... 28a' 
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•  4.  Will  not  reliere  &  p»ty  from  hta  own  wutt  of  ^- 
•  gence  and  c&ntioii.     Cattleberry  vt.  Scandrttt 248 

6.  Will  not  aid  one  relying  on  a  Forged  bond,  until  at 
least  he  has  cleared  himBelf  of  all  connection  with  the 
ibrgery.      Whittington  v».  Summerall 84fi 

6.  Where  a  bill  is  filed  to  let  in  an  equitable  defence  to 
«n  action  at  law,  it  may  be  filed  in  the  county  where 
the  action  ie  pending.     Kendrick  vs.  Whitfldd 879 

7.  If  want  of  jnriediction  ie  apparent  on  the  bill*  it  is  too 
late  to  object  after  answer.    Id.  ■ 

'  6.  A  party  seeking  to  correct  a  mistalvc  mast  offer  to  do 
equity.     Boycevs.  Wation SIT 

9.  A  misrepresentation  not  acted  on  ia  no  ground  f<»' 
equitable  relief.    Id. 

XO.  A  misrepresentation  as  to  quantity  of  river  land 
overflown  at  the  time  of  purohase,  and  a  material  item 
in  the  sale,  is  ground  for  relief.     Qaulden  vt.  Shehee.  582 

11.  The  power  to  restrain  a  nuisance,  used  only  in  cases 
of  necessity,  where  the  evil  is  certain,  and  not  &TOred 
where  the  alleged  n)iisance  has  a  tendency  to  proaoto 
the  public  convenience.     Harritgin  vs.  BrooJct 6S7 

12.  The  answer  of  a  defendant  in.  eqnitj, -making  ad- 
missions agoinst  himself,  is  evidence  for' hie  oe-^eCm- 
dant,     Caritken  vi.  Jarrell. ».:...•  812 

18.  A  misrepresentaiUoD  as  to  k.nMtter^eqiutlly-.'t)^^ 
to  both  parties,  is  no  gronnd  for  reXef  .  Ptiffn*  fa. 

.&nm A..; :*-•;.„■„  S64 
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14.  Di^renee  between  bilk  to  perpetnate  tesUmonj  and 
de  i^t  eue,  and  the  ori^n  of  each.  Booker  vi.  Book- 
er  m 

15.  lo  vbat  cases  the  former  witt  lie.    Id. 

Sea  Adminittratort,  ^c.  T.     Cfrants,  2.     lufunetum. 
EQUITY  PLEADING  AND  PRACTICE. 

1,  A  compIainaDt  in  Eqnitj  maj  dismiss  his  bill  at  anj 
time,  if  defendant  is  not  prejsdiced.  Smttmond  «e. 
Sotutfftt £9 

2.  The  Court  has  a  discretion  in  granting  time  for  filing 
exceptions  to  answers.    Id. 

5.  A  party  will  not  be  heard  who  has  no  interest.  Wett- 
fall  v».  Scott,  CarhaHf  Co 388 

4.  Cross-bill  unnecessary,  if  relief  can  be  had  bj  an- 
swer.    Bulloch  vt.  Brown 472 

6.  If  two  are  necessary  defendants  and  live  in  different 
conntieB,  the  bill  may  be  filed  in  either  county.     Wade 

vt  Poaell 645 

6.  Rules  as  to  bills  to  perpetnate  testimony,  and  bow 
and  when  amendable.    Booker  vi.  Booker 77T 

"Bee  Amendment,  1. 


1.  Writ  lies  to  a  refusal  to  allow  an  appeal,  though  a 
motion  for  now  trial  is  pending.     Taylor  v%.  Holland.     11 
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BSGAPB.  ^ 

1.  Eeecna  b;  »  mob  is  no  defenoe  to  an  offic«r  hsnog  a 
party  under  final  process.     Abbott  vi.  Bolland 598' 

2.  The  county  ia  not  Inble  for  an  escape  caused  by  the 
insoffioieocy  of  the  Jul,  tbengh  tie  Sheriff  may  have 
been  made  liable  therefor.    Haj/good  v$.  The  Juliet*.  845 

ESTOPPEL 

1.  Does  not  apply,  tmleee  there  be  injory  resulting  from 
the  act  or  declaratioas  of  the- party.  Cfoodwgn  m. 
Ooodwyn -. 600 

2.  The  recital  of  the  payment  of  the  purchase  money  in 

a  deed  is  no  estoppel.    Harwell  vt.  F&U 728 


1.  To  a  plea  of  no  partnership,  judgment  on  contracts 
prior  to  the  date  of  the  alleged  partnership  are  inad- 
missible.    Collier  v».    Orots 1 

2.  Pertinent  facts  should  be  submitted  to  the  Jury. 
Walkcj-  -».  Roberts 15 

8,  Voluntary  cDDfessions  by  a  slave  are  admissible. 
Jtafe  {a  slave)  v».   The  State 60 

4.  Objections  not  made  are  vaired.     Sond  v».  WMtan.  185 

5.  If  the  record  shows  no  specific  objectiou,  any  may  be 
urged  in  Supreme  Court.    Id. 

6.  A  ([UGstion  being  over-ntlod  as  leading,  does  not  pre- 
vent the  witness  from  testifying  on  that  point.  Seis- 
hrvi.  The  Slate 153. 
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7.  Thl'-maQner  of  a  witness  is  proper  for  the  coneidera- 
tion  of  the  Jury.     Jegse  vg.  The  State 156 

8.  Not  escaping  is  equivijcal  evidence  of  ionooence.     Jd. 

9.  Jorj  may  consider, as  STtdeDce  a  retam  on  ^fi.  fa.  in 
evidence  before  them.     Grai)  vs.  Cole 204 

10.  The  best  evidence  must  be  obtained.  Robinson  vs. 
BeaUe .y 275 

11.  On  a  question  whether  a  cashier  had  certain  powers, 
other  acts  of  a  similar  character  done  b;  him  are  ad- 
miraible  in  evidence.     Id^ 

12.  A  writing  with  a  witness  ought  not  to  be  admitted 
until  the  witness  is  examined,  although  it  is  alleged 
and  sought  to  prove  it  to  be  spurious.  Stamper  vg. 
QHffin 312 

IS.  Individual  members  of  Inferior  Court  are  compe- 
tent witnesses  on  a  mandamus  vs.  the  Court  to  compel 
payment  for  a  bridge.     The  Ju»ikes  vt.  House 338 

14.  A  work  may  be  valueless,  though  the  doing  the 
same  cost  money.  Hence,  proof  of  the  latter  does  not 
show  the  former.  The  Governor,  ^c.  vs.  The  Jut- 
ticea 869 

15.  Books  are  admissible  only  because  no  better  evi- 
dence exists.    Slade  vs.  NeUon 865 

16.  Presumptions  of  law  and  oi  fact  may  be  rebutted  by 
evidence.     Bryan  vs.  Walton 480 

17.  General  reputation,  reputed  ownership,  public  ru- 
mor, &c.  is  original  evidence,  and  not  hearsay.     Id. 

18.  Opinion  of  witness  admissible  when  he  states  the 
foondfttion  of  facts.    Id. 
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19.  IF  a  part;  has  two  titles,  b;  will  and  by  descAtr 
ftnd  elects  the  latter,  he  will  not  be  compelled  to  pro- 
duce the  former,  nor  will  evidence  of  its  contents  be 
received.     Id. 

20.  An  irregular  judgment  may  be  evidence  for  many 
purposes.     Id. 

21.  The  acquiescence  of  a  commntrity  in  the  failure  of 
an  alleged  free  person  of  color  to  be  registered,  is  a 
circumstance  admisBible  to  the  Jury.     Id.  ■ 

22.  Secondary  evidence  admitted  by  consent  will  not  be 
withdrawn  on  motion.    Norrit  vg,  MUner 563 

See,  also,  Goodwynvt.  Goodwyn 600 

23.  If  a  witness  has  been  rejected  through  misapprehen- 
sion, the  Court  should  correct  the  mistake.     Qoodwyn 

vt.  Qoodwyn 600 

24.  Family  statements  ioadnuBsible  nnless  the  party 
was  present.     Id. 

25.  Belief  inadmissible  UDless  accompanied  by  facts.    Id. 

26.  A  settlement  attacked  for  mistake  is  admissible  to 
show  the  mistake.     Roger*  vt.  MandeviUe 627 

27.  On  an  issue  of  payment  of  a  fi.  fa.  defendant's  admis- 
sion against  hia  interest  admissible.  Fatter  vs.  Huth- 
erford 676 

28.  A  promise  in  writing  not  to  levy  on  laud  without  con- 
siderution,  is  no  evidence  to  show  such  a  release  as 
would  let  in  a  younger  JL  fa.    Id. 
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29.  It  is  no  objection  to -evidence  as  to  faaod- writing  that 
the  witness'  knowledge  -wa.a  obtained  BioGO  the  diffi- 
Gultj,  or  that  means  vrero  used  to  obtain  it,  provided 
BO  suspicion,  as  to  the  party's  disguising  hie  writing, 
arose.     Rexdvi.  The  State 681 

30.  Acts  and  declarations  of  conspirators  is  original  evi- 
dence against  all,  but  subsequent  declarations  ar«  ad- 
missible only  ngaiLst  the  party  making  them.     Id. 

31.  Proof  of  acts  on  the  part  of  all  to  remove  a  material 
witness  is  admissible.     Id. 

32.  Parol  evidence  is  admissible  to  apply  a  descriptioD 
to  its  subject,  and  if  the  description  be  inaccurate,  saoh 
part  is  to  be  rejected.     Summcrlin  v».  Be»terly 689 

•38.  Unauthorized  recitals  in  a  Sheriff's  deed  are  do  evi- 
deQce.    Id. 

34.  A  general  expression  used  by  a  witness,  instead  of 
repeating  particulars,  is  admissible.    Pope  vt.  Toombt.  762 

See  Appeal,  5.  Glaimt,  4,  5,  6.  DUcovery  at  Law. 
Deed,  2.  Equitj/,  1,  2.  Fraud,  2,  3,  4.  Qamith- 
ment,  1.     Grant,  1.    Interrogatories.    Practice,  1,  2. 

EXECUTION. 

1.  Presumption  of  satisfuction  from  levy,  how  rebdtted. 
ffomvs.  Ro»t  ^  Leitch 210 

2.  If  plaintiff  in  /.  fa.  bids  off  land  levied  on  by  his/. 
fa.  he  cannot  claim  other  money  until  he  accounts  for 

his  bid.     Grannm  vs.  Dacet/ 401 

3.  May  be  assigned  to  the  Sheriff.     Billvt.  Udmonvm.  637 


4.  Levy  on  realty  is  no   presumptioa  of  Batisfactioo. 
,  FoHerm.  Rutherford 676 

See  Co%t»,  2.     Devise  and  Legacy,  1, 

PBES. 


FORCIBLE  ENTRY. 


FRAUD. 

1.  If  property  is  fairly  purchased  from  a  debtor  in  fail- 
ing' circumet&ncea,  the  crediitors  mnat  refnnd  the  price 
before  they  can  le-sell  on  account  of  inadequacy,  un- 
less the  inadequacy  amounts  to  a  fraud.  Scott  w. 
Wi7i*hip 429 

S.  Ad  agreement  to  retain/  poBsession  after  sale,  even  if 
ioralid,  may  explain  the  possession.    Id. 

3.  Proof  of  payment  of  a  valuable  coasideratioD  rebuts 
the  presumption  from  continued  possession.     Id. 

4.  The  presumption  arising  from  the  sale  of  all  an  insol- 
vent's property  does  not  apply  to  one  purchasing  only 
an  incobsiderable  part.    Id. 

5.  The  father's  holding  for  a  child  is  not  sufficient,  if 
the  poseessioD  commenced  before  the  child's  title. 
Gfoodwjfti  vs.  Qoodmyn 600 

6.  A  sale  to  defraud  creditors  is  good  inter  partet.  If 
no  price  is  paid,  however,  an  actioa  will  not  li«.    Ji- 
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IFNEZ.  MW' 

1.  The  onut  of  sbowing  that  a  note  was  transferred  to 
plaintiff  before  gamiahmeat -eerred,  is  on  the  plaintiff. 
Barvey  v».  Maaon  ^  3ibble 477T 

GRANT 

1.  Cannot  be  presameil  from  forty  years'  poBseBsion 
alone.     Daggett  v».  Durden 467 

2.  Mistake  in,  cannot  be  rectified  by  ad.  fa.  or  bilL  Mo- 
Itary  vs.  Sffkea 671 

8.  Cannot  J)e  attacked  collaterally  by  sbowing  that  tb« 
Land  Coirl  was  improperly  organized.  Vickery  va, 
Scott T96 

GUARDIAM  AND  WAKD. 

1.  Guardian  may  expend  in  education  the  accumulated 
profits  of  estate.     Freeman  and  wife  v».  Tucker. T. 

S.  The  husband  of  a  female  ward  may  ratify  acts  of 
guardian  in  improper  expenditure  of  money.     Id. 

8.  If  no  fraud,  mistake  or  imposition,  settlement  is  bind* 

;„g.   /,(. 

4.  The  returns  are  sufficient  notice  to  the  Ordinary  of 
condition  of  the  estate,  so  as  to  justify  the  guardian  in 
appropriating  a  part  to  maintenance  and  education. 
Rolfvt.  Rolf 825 

IIUSBAI^D  AND  WIFE. 

1.  A  gift.from  husband  to  irifc  of  all  his  property  is  not 
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neceaBArily  Twd,  basaqM  he  snbBet^eatly  eontnots 
Urgedflbta.    Som  ve.  Jtott  and  Leiteh....~. 211^ 

See  Clmimt,  8.    Dwtree.     TputUj  3,  4. 

INPERIOR  COURT. 

8m  Cburtf . 

INJUNCTION 

1.  Granted  to  reBtrain  mBoIrent  adm'r  from  oolleoting 
&om  dtstribatee,  to  wliom  a  larger  amonnt  wu  Doming 
from  the  estate.     Carter  v».  McMichael 96 

2.  On  ex  parte  application,  the  Courts  will  not  grant  an 
iiyanction  ordering  the  -party  to  perform,  an  act. 
Thotaai  v».  Matckiru. .•. 126 

8.  On  motion  to  diuolve,  the  answer  is  taken  as  tnie. 
It  ma^  impeach  itself.     Cagtleberrif  v».  Seandrett 348 

4.  If  the  answer  denies  the  nnisaoce,  the  injiutctioo  will 
be  dissolred — the  pftrty  proceeding  at  his  peril.  Jfy- 
gattvs.  Qoetehina. 850 

See,  also,  Sarritonva.  Brook* » 58T 

fi.  The  Equity  being  denied,  iajtmction  dissolved.    Bor-  - 
ingvt.  Rollint 628 

See  Equky,  11.     Trw»(»,  3,  4. 

INSOLVENT  DEBTORS. 

1.  Land  is  not  exempt  under  the  Act  of  1841,  onlMa 
the  provisions  of  that  Act  as  to  Hnivey,  &c.  be  first 
cob4i>«1  with.     OffWfs.  Whituiwih 88 
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2.  A  gMBt-inni  OADirot  b«  inolsd^d  in  tb«  }nd  eiMnpt. 

Id. 

i.  A  transfer  of  stock  to  N,  with  power  to  sell  at  ano- 
ti<Hi,  and  after  appljiug  the  proceeds  to  pay  his  debt, 
the  balance  to  C,  and  after  paying  his  debt,  to  D,  is 
void,  under  the  Act  of  1818.  Norton  vi.  Cobb  ^ 
Crawford 44 

4.  If  the  debtor  owob  only  ten  acres  of  land  in  the  coun- 
ty, the  Acts  of  1841  and  1843,  requiring  the  Sheriff 
to  admeasure,  &c.  do  not  apply.     Rogert  v*.  Sawkint.  200 

6.  Appearance  at  any  time  during  the  term  ii  a  com- 
pliance vith  the  bond  of  defendant  in  ca.  m.  Jonet 
^  RocTiford  vt.  Garrett 269 

6.  Only  three  things  authorize  imprisonment  of  a  debtor: 
1.  Failure  to  notify.  2.  Refusal  to  Uke  oath.  8. 
Conviction  of  fraud.  Failure  to  file  schedule  is  no 
ground.    Mimg  v9.  LockeU 474 

7.  Jury  are  to  decide  on  sufficiency  of  schedule.    Id. 

8.  The  Act  should  be  liberally  construed.    Id. 

8.  Debtor  may  deliver  np  property  under  Act  of  1811, 
after  giving  bond  for  his  appearance  under  the  Honest 
Debtor's  Act,     Sening  v»,  Nehon 588 

10.  A  I<awyer's  library  is  not  exempt.  Lenoir  v». 
Weeks. 596 


1.  A  stipulated  hire  for  a  negro  is  a  liquidated  demand, 
and  bears  interest.    Roberta  vt.  Prior. 561 
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2.  LttLoidated  and  BBUqmdatod  desuuds  defined. .  Jdl 
IN2<EBB0GAT(»tIES 

1.  Arc  veU  execatad,  thoagb  the  comioisBioners'  namee  , 
areuttiDflertodinthecommiBsion.    Jordan  v».  Riven.  108 

2.  Answer  should  be  fall,  so  as  to  meet  every  material 
thing.     McNeil  vt.  Rotteau 59S 

JUDGMENT 

1.  Cannot  be  attacked  collaterally.     Bridges  vs.  Nich- 
olson      90 

2.  Void,  if  there  was  no  process  or  wairer.     Reynolds 

.v».  Lyon 22&- 

3.  Id  motion  to  reTire  a  dormant  judgment,  that  it  is   ' 
still  effective,  is  matter  of  defence.    ItL 

4.  Binds  interest  in  partnership  property.     Dennit  v». 
Green 886 

5.  Conclusive  of  the  case  till  set  aside.     Cochran  vt. 
Davis 581 

6.  Whethui-  a  judgment  is  right  or  not,  depends  on  the 
valuation  set  by  the  lav  on  the   facta  prOTed.     Pope 

r«.   Toombg 762 

See  Adm'ra,  ^-o.  6.     Practice,  6.     Sureties,  1. 

JURIES. 

1.  Object  of  Act  in  relation  to   iinpannelliiig  Jurors. 
Ra/eva.  The  State 60 
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2.  Grand  Jarors  not  of  the  term  liable  to  serve  on  crim- 
in»l  caaeB.    Id. 


8.  Act  of  1856  ooDstitaticnal.     Id. 
-See,  also,  Jette  vi.  SMe,  156.     Reid  v$.  State... 


4.  The  S4tli  sec.  14th  div.  Penal  Code  does  not  refer  to 
Jnrors.    Id. 

■6.  Jnror  may  tie  ezonBed  for  deafness.  Jeue  vs.  The 
mate 1156 

6,  Aot  exempting  certain  firemen  in  Macon  not  repealed 
b;  Act  of  1856,  about  Jurors  generally.  Bloom  vb. 
The  State 448 

JUSTICES  OF  THB  PEACE 

1.  BemoTing  from  tbe  disHriot  Vacates  his  <MfM.  Bin- 
Urnvt-IAndtajf 746 

:2.  Yetbte  acta  are  good  and  binding  as  as  t^eer'iis 
fatiei  so'^r  as  the  public  and  third  persons  are  cOn- 
•oeraed,  and  cannot  be  isralidated  in  a  proptediag  t* 
which  he  is  net  a  par^.    Id. 

LANB  LAWS. 

'1,  Under  the  Act  of  1854,  the  occupant's  affidavit  Tras, 
that  be  held  'Uiider  D,  and  that  D  clwmed  title.  D 
also  ffled  an  affidavit :  Held,  that  they  were  inatiffi- 
cient.     Cardin   vt.  Standlet/ 105 

2.  They  are  not  amendable.     Id. 

8.  This  Act  GODStnied.     Poulan  vi.  Sellers 228 
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4.  Title  is  evidence  xit  rig^t  of  posaeasioa.     Id. 

5.  Occupant's  affidavit  should  show  a  bona  fide  claim  to 
the  legal  right  of  possessioD.     Id. 

See  Grant. 

LANDLORD  AND  TENANT. 
See  Contract,  1. 

LIMITATION  OF. ACTIONS. 

1.  Sinae  Act  of  1^54i  new  promise  must  be  in  vriting, 
Caldwelt  vs.  Ferrell '. '. 94 

2.  Mile}/  v».  Cfriffin,  (16  Ga.  141,)  affirmed.  Keel  vt. 
Pace v.* ,.. * 190 

8.  Ha  Vho  hj(d4«  ew«n.  vaiat  » .£wged  boikd  for  ^oa, 
.  does  not  hold  adversely  to  the  trne  owner,  ao  loog  m 
he  believes  it  to  be  genuine,  and  the  purchase  money 
is  act  paM.  £ut  be  dtf^s  .hold  adfreraely.  i£  ^ba  bond 
was  made  by  fkaother  pftrMnatiogthe  tme^owaer,  and 
mule  u  Jus  .««l>  boBd>  •  Stawifitir  vt.  Mrifim..,-  812 

4.  One  in  possession,  disclaiming  title,  holds  for  the  tme 
owner,  until  by  declarMi*n  or  olhtrwise  he  changes 
the  character  of  his  possessioo.     Id. 

5.  A  Statute  of  Limitations  cannot  bar  before  its  pas- 
sage, and  a  reasonable  time  after  should  be  allowed. 

The  Oentrat  Bank  vs.  Solimon, 408 

6.  The  cutting  of  stocks  and  making  of  roads  and  caoso- 
vays  for  four  or  five  years,  and  then  cutting  firewood 
off  an  uninclosed  lot  of  land,  is  not  such  adverse  p9§~ 
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aesuon  as  will  aupport  the  Statute.      Watta  v».    Grit- 
wold 782 

■  See  Partnenhip,  2. 

LIMITATION  OF  ESTATES. 

See  Seed,  6.     Devise  and  Legacy. 

MANDAMUS. 

See  Pleadinga,  5. 

MANUMISSIplf. 

1.  A  deed  granting  freedom  to  slarea,  and  reserriag  the 
control  of  them  daring  the  lif6  of  the  grantor,  and 
appointing  trustees  to  .carry  them  to  a  free  State,  ia ' 
void.     Thornton  v».  Ckiihoim 838 

M^RUGE  AND  DIVORCE. 

1.  If  the  guilty  party,  being  divorced  a  vinculo,  ^c.  mar- 
ries again,  he  is  guilAjr  of  higauy«nd  may  be  prose- 
cuted, but  the  second  marriage  is  not  declared  void. 
Park  vt.  Bttrron 708 

2.  The  law  va  more  regardful  of  nuptial  than  ordinary 
contracts ;  and  persons  iacapablc  of  contracting  gen* 
erally,  may  contract  marriage.     Id. 

3.  Unlawful  marriages  arp  not  void  unless  declared  to 
be  BO.    Id. 

4.  The  issue  in  this  case  are  not  bastarda.     Id. 
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MARRUGB  CONTRACT. 

1.  Giriag  the  entire  estate  and  management  to  the  wife, 
althongh  it  relieTed  the  husband  from  accoonting  for 
the  annaal  income,  does  not  make  that  income  liable 
tobis  debts.    Park  vs.   Tennitte HI 

MORTaAGE. 

1.  Where  several  iiutalmentB  are  covered,  »  jndgmeat 
of  foreclosure  may  inolnde  an  instalment  falling  dne 
between  the  role  ntn  and  the  role  absolute.  Law- 
rence  vs.  Jones 8^ 

2.  Until  foreclosed,  a  yonnger  fi.  fa.  can  seU  only  the 
equity  of  redemption,  unless  the  mortgagee,  abandsna 
hia  lien  and  sniFers  the  entire  property  to  be  Bold>  co- 
ming ID  for  distribution  of  iHe  prooeeda.  Except  t^ 
v^-eement,  the  mOTtgagee  oannot  claim  the  proceeds 

of  such  sale.    StmoeU  vs.  Fitts T3S 

Sw  IViHt*  and  TnuUe*^  1. 

NEW  TUAL 

3.  Befosed  for  immaterial  evidanee,  no  motion  being 
made  in  the  Court  below.     CoUUr  v».  Cross 1 

2.  B^fosed  if  evidence  is  sufficient  to  support  the  ver- 
dict.   MitcheUvi.  Addison 60 

S.  Granted,  if  verdict  is  contrary  t6  the  evidence.  Bond 
vs.   Watson 135 

4.  Refused,  unless  evidence  strongly  preponderates. 
Keel  vs.  Pace 190 
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6.  Befnsed,  though  the  Court  mado  immaterial  error, 
pUintiff  having  no  title.    Id, 

6.  Refused,  when  the  verdict  is  supported  b;  the  evi- 
dence.    Dozier  v«.  Dozier '268 

7.  Refused,  aniesa  "  strongly  agunst  the  weight  of  evi- 
dence," and  supported  only  by  "some  slight  evi- 
dence."   Moore  v«,Wue 411 

8.  Refused,  when  no  error  in  charge  or  in  verdict.  Scat- 
terr/ood  vt.  Findlay 438. 

d.  Excessive  damages  is  a  qaestion  for  the  discretion  of 
the  Court.     J>uffleld  v».  Tohin : 428 

10.  Refused,  though  evidence  is  very  slight,  if  the  cause 

is  a  very  small  one.    Long  vs.  Lewis .'...  568 

11.  Refased,  though  illegal  evidence  be  admitted  to  a 
point  not  contested.     Cochran  vs.  Davis 681. 

12.  Granted,  where  verdict  is  strongly  against  the  evi- 
dence.    BvUoch  vt.  Cannon 652.; 

See,  also,  Pooii'S.  Buff. 671 

18.  Refused,  where  two  of  the  Jurors  had  previously  sat 
on  the  Case — the  evidence  strongly  sustaining  the  ver- 
dict.    Edviondaon  vs.  Wallace 66)^ 

14.  Refused,  where  a  casual  remark  is  made  to  a  Juror 

in  the  presence  of  the  Court.     Cohron  vs.  The  State.  75fc 

15.  Refused,  because  a,  Juror  is  over  60  years  of  age. 
Ibid. 
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16.  Where  the  brief  of  the  evidence  is  brought  heRtr^ 
the  CoQTt  for  approral,  and  the  Court  Adjowms  the 
whole  motion,  it  may  be  approved  at  next  term.  Pope 
v».  Toomht 4...  78i- 

NUISANCE. 

See  Injunction,  4. 

OFFICER  DE  FACTO 

1.  Defined,  and  the  effects  of  his  acts,  and  the  mode  of 
impeaching  them.     Sinton  va.  Lindsay 746 

.PARTNERS  AND  PARTNERSHIP. 

1.  A  creditor  taking  the  individual  note  of  one  member 
after  dissolution,  in  renewal  of  an  old  note,  releasee 
the  other  partners.  Stone  v».  Chamberlin  ^  Ban- 
croft   269 

S.  The  Statute  of  Limitations  does  not  run,  nor  is  the 
demand  atale  against  a  partner,  bo  long  as  there  are 
ootstsnding  debts  due  to  or  from  the  partnerahip. 
Mammondvi.  Hammond 556 

8.  Though  the  partnership  is  in  debt,  yet,  the  partner  may 
take  possession  of  the  partnership  property.  Oariih- 
hert   vs.   Jarrell 842 

See  Judgment,  4. 


1.  Non  est  factum  must  answer-  plaintiffs'  allegation. 
Plea  that  one  of  a  partnership  did  not  make,  insufG- 
cient.     Collier  v$.  Cross 1 


.  Cookie 


£  Km  at  fmiial  ftSmn,  he  m*/  sow  be  fil«<l  »t  anj 
time.     WMw.  JfijJWI .....; S89 

8.  Bnt  dilatory  piM  cuinot  be  filed  after  a  plea  to  the 
merit!.    XendrMn.  TTUtjEeU....... „ 879 

^  AotioD  on  aoooant  does  not  lie  for  takUg  a^d  eellivg 
plaintiff's  VKgon  witfaont  his  consent,  i^eneer  vs. 
Bewett 4Sft 

6.  Oonntj  Treasanr  m»f  adept  the  nf;arn  «f  th«  Infe- 
rior Gonrt  to  a  Huaulanius,  and  tbns  make  it  a  part  of 
the  pleadings.     Xcgerava,  MandmHU 027 

6#  Mere  irregnlarities  bhonld  be  objected  to  at  the  earli- 
est practieitble  moment.    Bauvt.  Winfrty 681 

7.  A  suit  in  short  form  to  recover  land,  eannoi  bt 
amended  by  adding  a  count  on  demise  of  another  plain- 

titt    IkHttg  m.  SMueil »...  659 

PRAOTICB  {SUPERIOR  COURT.) 

1.  A  Gonrt  would  aHow  a  mtneu  re-examined,  when  par- 
tieft  disagree  as  to  the  evidence.     Jeatt  vt.  The  SkaU.  166 

5.  Also  to  explain  eridenoe.    Id* 

8.  Patj  of  Conrt  as  to  oontrolling  CoanBel  commenting 

on  evidence.     Clr€^  vi.  Cole 208 

4.  A  non-soit  wfll  not  be  awarded  where  there  is  suffi- 
cient evidenee  to  authorize  a  verdict.  Bryan  rs. 
WaUon 480 

6.  ComolaUve  evidenee  ma;  be  introdaced  in  rebiittsL 
2d. 

vob.  xx-Ill 
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6.  The  Cooi*  Mnnot  mafA  tU  jadgnusit  crcAtOM  «» 
j«in  in  ft  money  role.    If  notified,  hoirflT«E,  tha^  irill 

be  botutd.     F(Merv».  Butherford 66$ 

7.  An  issue  tkM tbe j!.  fa-otAvi paid,  hanng been fooid 
in  faTOT  of  A,  does  not  gire  the  right  ^nofaeto  to  s 
rale  abe^nte.    H, 

8»e  Svidenw,  10.  • 

PRACTEOE  (SaPBBftffi  COCRT.) 

1.  The  Aot  of  March  0th,  1856,  applies  to  a  bill  of  ez- 
oeptions  sued  oat  on  20tli  March,  1856.     Webb  v», 

SKki..,:..: OS) 

S.  Parties  and  Courts  most  observe  the  terms  of  Supreme 
Coort  fixed  by  lair.     Oauldinvs.  Skefke;'. 681- 

S.  The  Act  of  1855~'6,  making  the  bill  of  esoeptbos  a* 
irrit  of  error,  is  conBtitational.     Id. 

4.  A  defendant  in  error  may  insist  on  all  the  grounds 
taken  in  the  Ooaii  bdow,  altbongh  that  Ooort  plaoed 
its  decision  on  a  single  ground.    P^e  vs.  Twmba....  762 

PROCESS 

1.  Issued  to  a  Coroner  de  facto  and  executed  by  him,  is 
good.     Ganby,  Daniel  ^  Co.  vs.  Welcker  ^  Carter...  886- 

2.  The  decisions,  as  to  defects,  do  not  apply  to  copy  pro- 
cess.    OochranvB.  Davia 58t 

See  Judgment^  3. 

PROMISSORY  NOTES. 

See  QamBhment,  1. 
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IHDBX.  «91 

BBMAIKDER. 

See  DevUe  and  Legacy,  7,  9. 

RESIDENCE. 

1.  If  a  single  person  bouda  and  lodges  four  nights  in 
the  week  at  a  house  for  the  parpose  of  teaching  school, 
that  is  his  residence  under  the  Act  of  1888.  ffinton 
v».  Lindaay. 746 

ROADS  AND.  ROAD  LAWS. 


1.  A  ro&d  may  be   discontinued  vithobt  a  petition. 
Thomaivt.  Sawkina. 126 


SALB. 

1.  A  delivery  of  goods  ordered  to  a  common,  carrier  is 
not  a  suffioient  delirery,  unless  by  usage  or  custom. 
Jjoyd^PuUiamvt.  Wright,  Chiffetk^Co 574 

-2.  A  private  nndentan^ng  between  a  party  and  his 
Cotmsel  ooBstitnte  no  port  of  a  sale.    Lie  m.  HesUr.  588 

SAVANNAH. 


1.  Tbe  ordinance,  as  to  ventilation  of  «nf«n<m£e(I  houses, 
does  not  make  a  landlord  amenable  where  the  lease  is 
unexpired,  though  the  house  is  nnoccnpied.  Shteldt 
v».  The  Mayor,  ^e. 57 

SCHOOL  ARTICLES. 

1,  The  liability  of  Bubscribers  is  several — not  joint. 
Bechvt.  Poundt. 36 
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892  INDEX. 

SHERIFF. 
See  Eteape.     ^xectttiony  3. 

SLAVES  AND  FREE  PERSONS  OF  COLOR. 

1.  In  absence  of  &  coDtract,  the  hirer  mtut  nurse  a 
uck  slave.     BrooJa  va.  Cook. 87 

2.  Fhjsician'B  bill  ia  no  aet-off  to  hire.     Id. 

8.  Owner  is  entitlecl  to  all  the  inBorance  money,  if  ke 
obtains  policy  on  life  of  slave.    Id. 

4.  The  owner,  and  not  the  hirer,  is  liable  for  oofiin  aad 
barial  expenses.    Id. 

6.  The  ttatiu  of  the  African  in  Oeorgia  is  snoh,  that  bon* 
ixt  free,  he  has  no  civil,  social  or  political  rights, 
except  those  given  by  Statute,    .fifyaii  m.  WalUm 48( 

6.  Under  Act  of  1819,  slaves  can  be  tranamitted  by  de- 
scent to  illegitimate  ohildren  of  free  parsona  ef  eolitf. 
**  Descendants,"  in  that  Aot>  means  posterity  to  remo- 
test degree.    Id. 

7.  One-eighth  negro  blood  disables  a  person  from  con- 
tractiag.     Id. 

8.  Every  slave  is  presumed  to  be  in  his  master's  posses- 
sion, and  the  fact  that  he  is  runaway  does  not  raise 
the  presumption  that  he  is  out  of  the  connty.     Reid 

vs.   The  State 68! 

See  OotUraet,  2.    Manumittwn. 
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INDEX. 

SURETIES 

1.  Pikying  off  %  part  ont;  of  »  jadgment,  is  not  eatitled 
to  the  cODtroI  of  it.    Bri^eivt,  NichoUon. 90 

Sm  Adminiitratort,  fc.  1. 

TAX  AND  TAX  LAWS. 

1.  A  eonnty  tax,  origirtftlly  illegal  and  void,  cannot  be 
afterwards  directed  to  another  legal  purpose.  ZVimH 
M.  TheJugtic«B,  ^ 102 

-2.  The  VIII.  sec.  of  the  Act  of  1801,  giving  action  to 
infonners,  still  in  force.    Paj/ne  v»,  Coaruy 585 

S.  Tax  Collector's  sale  mnst  be  in  the  conntj  where  the 
property  is.    Rice  ^  WiUiamt  v»  Johnton 689 

TRESPASS. 

1.  In  action  for  menu  profits  of  ferry  landing,  the  plain- 
tiff can  rely  on  title  to  the  landing  without  showing 
authority  for  ferry.    A-verett  v».  Brac^. 523 

See  Damagety  1,  2. 

TRUSTS  AND  TRUSTEES. 

1.  If  one  buys  land  and  gives  his  note  and  a  mortgage 
at  truttee,  the  cestui  que  truat  need  not  be  a  party  to 
a  proceeding  to  foreclose  a  mortgage.      Wood  vt,  JVtg- 

bet 72 

2.  If  the  truBtee  fraudulently  sells  the  property,  the  ces- 
tui que  trust  will  not  be  confined  to  the  actual  amount 
receired.    BeUvt.  Bell 250 
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3.  A  deed  of  traet  for  benefit  of  a  wife,  «nd  making  a 
naked  trustee,  gives  the  wife  the  right  of  possessioQ. 
Wadtva.  Powell 645 

4.  If  the  btiBbsnd  or  trnetee  wrongfully  get  posseeaion, 
sha  ma;  ane  in  Equity  and  get  an  injunction,  if  iMce»- 
Bary.    Id. 

VERDICT 

1.  For  "  principal,"  means  principal  sned  for.    MiteheU 

va.  Additon 50 

2.  By  oonsent,  is  not  necessarily  Ticious  ;  may  be  at* 
taoked  for  fraod.    Jackaon  m.  SUaari "iSH 

WILL. 

1.  Doe  at  my  death  to  H,  t2.500  from  the  general  fibd 
of  my  estate  as  a  gift."  Signed,  "  L"  and  annexed 
this  condition :  "  The  condition  of  the  abnre  is  soch, 
that  whereas  for  ^  fidelity  and  dbedtenoe,  aa  well  as 
the  natnral  lore  and  aifecticHi  Uiat  I  have  for  mj 
daughter  H,  I  donate  in  the  above  manner  what  I  d»- 
ugn  for  her  at  my  death.  Given  under  my  hand  and 
seal,"  ftc.  and  signed,  "L":  Seld,  this  ii  »  wifl. 
JtfAiMOM  M.  Yaneeji 707 

2.  If  a  person  has  capacity  to  make  a  will,  and  a  paper 
ia  read  over  to  him  as  his  will  and  he  signs  it,  the  pre- 
sumption is,  he  knows  its  contents ;  bat  this  is  not  cod- 
elusive.     Qaithervt.  Gaither 709 

8.  Where  a  will  bequeaths  largely  to  a  father,  in  whose 
house  deceased  resided,  to  the  exclusion  of  his  wife, 
on  an  issue  by  the  wife  that  it  was  procured  by  undue 
influence,  these  facts  should  be  considered  by  the 
Jury.    Id. 
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INDEX.  885- 

Jeilwi  4.  Testator  need  not  be  "able  to  oriticiM  aoonr*tely 
'mima,  the  terms  and  proTisions  of  the  will  or  the  estates  ore- 
_ „  _  [       ated  thereby."    Id. 

lossMM,      See  J>evue  and  Ltgaey. 

''  "*  WITSEaS 

1.  May  explain  inconsistent  statementg,  and  may  be  inp- 
ported  by  proof  of  conaiatent  statementa.    Je»$e  vt. 
lojj  Tie  State 16*^ 


2.  Swearing  to  an  affidavit  which  is  aatme,  without  know- 
•  )v  d-  ^"S  ^^  contents,  is  not  worthy  of  credit    Id. 


S.  Incompetent,  if  interested  in  the  event.     The  0O9. 
fc.  V4.  The  Jmticea 86» 

4.  A  tmstee  liable  for  cost  is  interested.     Shannon  v». 
Fuller. 66ft 

5.  It  matters  not  tbat  the  interest  arose  since  the  com- 
mencement of  the  suit.    Id, 

6.  Competent,  if  interest  is  equally  balanced.  McNeil 
v».  Rouueau 69ft 

7.  Oannot  be  impeached  by  impeaching  his  memory. 
Qoodwyn  v».  Goodwyn 6(N^ 

8.  Justices  of  Inferior  Court  competent  on  a  mandamut 

'ja  v8.  County  Treasurer.     Rogers  va.  MandenilU 627 

9.  Incompetent,  if  testimony  increases  a  fund  in  which 

he  is  to  participate.     Foster  vt.  Rutherford 676 


See  Arreit,  2.     Evidence,  13.  ,  ^Vi\g 
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